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PREFACE. 


The  decisions  upon  the  Crown  Cases  reserved  for  the 
consideration  of  the  Twelve  Judges  of  England  are  of 
the  first  importance  to  the  due  administration  of  the 
criminal  justice  of  the  country ;  and  in  committing  to 
the  press  tliose  which  have  occurred  during  a  recent 
period  of  more  than  twenty  years  the  Editors  believe 
that  they  are  making  an  acceptable  communication  to 
the  profession  and  to  the  public. 

^ 

The  Editors  have  used  their  best  endeavours  to  guard 

against  inaccuracies  and  errors  of  the  press :  and  they 

are  enabled,  by  the  source  from  which  these  cases  have 

been  obtained,  to  vouch  for  their  authenticity.     They 

have  also  to  acknowledge,  with  gratitude,  the  great 

assistance  they  have  received  from  the  use  which  has 

been  permitted  to  them  of  the  note-book  of  Mr.  Justice 

Bayley,  from  whence  they  have  been  supplied  with  the 

greater  part  of  the  marginal  abstracts,  and,  in  many 

instances,  with  the  reasons  upon  which  the  cases  were 
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decidecL  The  value  of  information  derived  from  3uch 
a  source  will  be  duly  appreciated  by  the  profession  at 
large ;  who  have,  for  so  many  years,  witnessed  the 
great  legal  acquirements  of  this  most  learned  and 
excellent  Judge. 

The  Editors  are  also  desirous  of  expressing  their 
sense  of  the  great  kindness  of  all  the  learned  Judges 
with  whom  they  have  had  occasion  to  communicate 
upon  any  of  the  cases  contained  in  this  volume. 

Wm.  OLDNALL  RUSSELL. 
EDWARD  RYAN* 

Jul^  1.  1825. 
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REX  V.  RICHARD  BAILEY.  Ji^ 

I  HE  prisoner  was  tried  before  Lord  Eldon,  at  the  Admiralty  A  prisoner  was 
sessions^  DecenAer,  1799,  on  an  indictment  for  wilfully  and  ma-  mjiiaously 
lidously  shooting  at  Henry  Truscoit,  shooting;  the 

It  appeared  in  evidence,  that  on  the  27th  of  June,  1799,  the  within  a  few 
prisoner  was  the  captain  of  a  vessel  called  the  Langleyy  a  letter  wedksafterthe 
of  marque ;  that  about  ISO  leagues  from  Falmouth^  on  that  day,  (a) passed,  and 
he  discovered  in  the  morning,  and  fell  in  with  another  vessel  ^u'^uid ^^ 
called  the  Admiral  NelsoTiy  sailing  at  that  time  without  colours  have  reached 
hoisted,  on  board  of  which  vessel  */fe«ry  Truscott,  the  person  ^h^^he 
charged  in  the  indictment  to  have  been  shot  at,  was  a  mariner,      offence  w^ 

This  vessel  was  certainly  so  conducting  herself,  at  that  time,  on  case, 
as  to  give  the  prisoner,  the  captain  of  the  letter  of  marque,  rea-  ^"^  'Z^^ 
sonable  ground  to  think  that  she  was  an  enemy;  but  before  he  could  not  have 
boarded  her,  and  during  the  time  he  was  on  board  of  her,  cir-  ^^^^qJ 
Gumstances  passed,  which  could  hardly  fail  to  satisfy  him  that  c.  57.  had  not 

she  was  an  English  vessel.  K^d"noT 

have  known  of  that  act>  they  thought  it  right  he  should  have  a  pardon. 


(a)  The  preamble  of  which  act  recites.  Whereas,  by  an  act  passed  in  the 
twenty-eighth  year  of  King  Henry  the  Eighthy  it  is  enacted.  That  treasons* 
felonies,  robberies,  murthers,  and  confederacies  committed  on  the  high  seas, 
shall  be  enquired  oiy  tried,  and  determined  in  such  shires  and  places  in  the 
realm  as  shall  be  limited  by  the  King's  commission  to  be  directed  for  the  sam^ 
in  like  fbim  and  condition  as  if  any  sueh  oiibnce  or  offences  had  been  ooin* 
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1800.  He  staid  on  board  some  time,  furnished  the  vessel  with  pro- 

S  ^  '»  cJ  g  visions,  took  into  his  custody  a  letter  to  be  delivered  in  England^ 

written  by  a  gentleman  on  board  of  her,  and  conducted  himself 
during  a  conversation  of  considerable  continuance  in  the  cabin 
as  satisfied  that  the  vessel  was  English* 

In  the  course  of  that  conversation,  he  and  the  captain  of  the 
Admiral  Nelson  were  left  alone,  and  a  quarrel  took  place  be- 
tween them.  As  the  latter  was  not  produced  upon  the  trial, 
as  ta  witness,  the  origin  and  cause  of  the  quarrel  could  ndt  be 
ascertained ;  but  it  appeared  that  the  captain  of  the  Admiral 
Nelson  had  found  fault  with  the  prisoner  for  very  gross  language 
which  he  had,  in  fact,  used,  when  he  hailed  the  ship  in  the 
chase. 

The  captain  of  the  letter  of  marque,  and  the  captain  of  the 
Admiral  Nelson^  came  up  from  the  cabin  where  they  had  been 
quarrelling ;  the  former,  in  a  very  violent  passion,  insisting  that 
the  latter  should  produce  the  ship's  papers ;  he  said  he  was  will- 
ing to  do  so  if  the  prisoner  would  produce  his  commission  ;  the 
prisoner,  according  to  one  witness,  promised  so  to  do,  but  did 
not  produce  it' 

The  prisoner  left  the  Admiral  Nelson,  abusing  the  captain,  and 
ofiPering  to  fight  him;  using  very  threatening  language,  stating 
that  he  would  make  him  pay  for  it;  and  when  he  got  on  board 
his  own  vessel  three  guns  were  fired  at  the  Admiral  Nelson,  one 
of  which,  loaded  with  grape-shot,  wounded  Henry  TVuscott 
severely  in  the  arm. 


mitted  or  done  in  or  upon  the  land ;  and  whereas  it  is  expedient  to  dedafe 
that  other  ofiences  committed  on  the  seas  may  be  enquired  of,  tried,  and  d^ 
termined  in  like  manner,  be  it  enacted,  That  all  and  every  offence  and  oflences 
which,  afler  the  passing  of  this  act,  shall  be  committed  upon  the  high  seas  out 
of  the  body  of  any  county  of  this  realm,  shall  be  offences  of  the  same  nature 
respectively,  and  be  liable  to  the  same  punishments  respectively  as  if  they  had 
been  committed  upon  the  shore,  and  shall  be  enquired  of,  heard,  tried,  and 
determined  and  adjudged  in  the  same  manner  a^  treasons,  felonies,  murthers, 
and  confederacies  are  directed  to  be  by  the  same  act.  ^ 

By  the  second  section  it  is  further  enacted,  That  when  any  person  or  persons 
shall  be  tried  for  the  crime  of  murther  or  manslaughter  committed  upon  the  sea 
by  virtue  of  any  commission  directed  upder  the  said  act,  and  shall  be  found  guilty 
of  manslaughter  only,  such  person  or  persons  shall  be  entiUed  to  receive  the 
benefit  of  ^clergy  in  like  manner,  and  shall  be  subject  to  the  same  punishment, 
as  if  he  or  they. had  committed  such  manslaughter  in  or  upon  the  land. 
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'  The  captain  of  the  Admiral  Nelson^  upon  the  firing,  sent  his        igoo. 
papers  on  board  the  prisoner's  vessel. 

It  was  insisted  by  the  prisoner's  counsel  that  he  had  a  right 
to  fire  upon  the  Admiral  Nelson^  because  the  captain  did  not  pro- 
duce her  papers« 

On  the  other  hand,  it  was  insisted,  that  the  prisoner  ought 
first  to  have  produced  his  commission,  to  show  his  right  to  de- 
mand the  production  of  papers;  and  it  appeared  on  the  evidence 
of  one  witness  that  he  said  he  would,  but  did  not  produce  his 
commission. 

Lord  Eldon  intended  to  have  saved  this  point ;  but  it  appeared 
to  him  that  it  would  not  arise  in  the  case,  unless  the  jury  should 
be  of  opinion  that  the  prisoner  really  fired  upon  the  Admiral 
Nelson  because  the  papers  were  not  produced,  and  not  for  any 
other  reason,  founded  either  in  malice  or  any  other  motive ;  he, 
therefore^  distinctly  put  it  as  a  question  to  the  jury  for  their  con- ' 
sideration,  Whether  the  prisoner  didjire  upon  the  Admiral  Nelson, 
because  the  captain  of  that  vessel  did  not  produce  his  papers?  in- 
tending to  reserve  the  question  of  law,  if  their  finding  upon  the 
fitfst  made  it  fit  so  to  do.  The  jury  said  they  'ooere  satisfied  that 
he  did  notjbre  upon  the  vessel  for  that  reason;  and  they  seemed 
to  be  of  opinion  that  the  prisoner'  had  otherwise  perfectly 
satisfied  himself,  without  the  papers,  that  the  Admiral  Nelson 
was  an  English  vessel,  and  that  he  fired  in  consequence  of  the 
quarrel  which  had  taken  place  between  him  and  the  Admiral 
NehofCs  captain. 

It  was  then  insisted  that  he  did  not  shoot  at  Henry  Truscott^ 
the  person  named  in  the  indictment,  but  at  the  ship. 

XiORD  Eldon  told  tlie  jury  that  he  was  of  opinion,  if  they 
thought  the  guns  were  fired  at  the  vessel,  and  those  on  board 
her  generally,  that  the  guns  might  be  considered  as  shot  at  each 
individual  on  board  her,  and,  therefore,  at  Henry  Truscott^  the 
person  named  in  the  indictment. 

It  was  then  insisted  that  the  prisoner  could  not  be  found  guilty 
of  the  ofience  with  which  he  was  charged,  because  the  act  of  the 
39  G.  S.  c.  37.,  upon  which  (together  with  the  statute  relating  to 
maliciously  shooting  (a)  )  the  prisoner  was  indicted  at  this  Ad" 


(a)  9  G.  ] .  c.  23.  (Black  Act.) 
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1800.  miralty  SessionSy  and  which  act  of  the  39  G.  S.  is  entitled,  <^  An 
act  for  amending  certain  defects  m  the  law  respecting  offences 
committed  on  the  high  seas,"  only  received  the  royal  assent  on 
the  loth  of  Mm/j  1799,  and  the  fact  charged  in  the  indictment 
happened  on  the  27th  oijun^j  in  the  same  year,  when  the  pri* 
soner  could  not  know  that  any  such  act  existed  (his  ship,  the 
Lar^ley^  being  at  that  time  upon  the  coast  of  Africa). 

Lord  Eldon  told  the  jury  that  he  was  of  opinion  that  he  was, 
in  strict  law,  guilty  within  the  statutes,  taken  together,  if  the  facts 
laid  were  proved,  though  he  could  not  then  know  that  the  act  of 
the  39  G.3.  c.S?*  had  passed,  and  that  his  ignorance  of  that 
fact  could  in  no  otherwise  afifect  the  case,  than  that  it  might  be 
the  means  of  recommending  him  to  a  n\erciful  consideration  else- 
where should  he  be  found  guilty. 

It  was  further  insisted  that  he  did  not  fire  the  guns,  but,  at 
most,  commanded  them  to  be  fired,  which  latter  the  jury  ex- 
pressly found  was  the  fact. 

It  was  then  insisted,  that  attending  to  the  statute  against  wil- 
fully and  maliciously  shooting,  and  the  language  of  the  act  of 
the  39  G.S.  c.37.,  he  was  entitled  to  his  clergy,  and  the  rather 
as  he  did  not  himself  fire  the  guns,  (a) 

Lord  Eldon,  wishing  to  have  the  (pinion  of  the  judges  upon 
this  last  point,  as  well  as  upon  the  other  points  upon  which  he 
had  given  directions,  he,  with  the  concurrence  of  Mr.  Baron 
Chambre,  recommended  to  the  judge  of  the  Admiralfy  not  to 
pass  any  sentence  till  the  opinion  of  the  twelve  judges  could 
be  had. 

On  the  first  day  of  Hilary  tenn,  1800,  all  the  judges  (ex- 
cept* Mr.  Justice  Buller)  met  at  Lord  Kenyon's  chambers, 
and  were  of  opinion  that  it  would  be  proper  to  apply  for  a 
pardon,  on  the  ground,  that  the  fact  having  been  committed  so 
short  a  time  afler  the  act  39  G.3.  r.37.  was  passed,  that  the 
prisoner  could  not  have  known  of  it;  and  the  judges  came  to 


(a)  Vide  Bex  v.  Granger,  or  The  Coal-Heaven'  Case,  lLeachyC.C.64. 
4th  ed.;  Rex  v.  Wells,  Pascb.  1786,  1  East,  P.C.  414.;  Bex  v.  Boyee,  4  Burr. 
S07S. ;  Rex  v.  Franklyn,  1  Leach,  C.C.  255.,  where  Lo&d  Mansfield  and  the 
Court  of  KjDg*s  Bench  thought  that  defendant,  though  not  armed,  being  pre- 
sent, aiding  and  assuting  persons  armed  to  resist  revenue  officers,  was  guilty  as 
a  principal.  Vide  also  Sim  and  Midunnter*s  case.  Post,  415.  Bex  v.  Amarro, 
post.  Mich.  1814.  and  1  (7.4.  c.  90. 
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this  resolution  without  particularly  deciding  on  the  other  points.        igOO. 
But  it  seemed  to  be  the  general  opinion  of  the  judges  present     ^  ""^^  ■' 
that  the  conviction  was  proper  on  the  other  points,  (a)  BAiLEy'iCase. 

At  the  ensuing  Admiralty  sessions,  June  1800,  the  prisoner 
was  brought  to  the  bar,  and  a  pardon  produced  under  the  sign 
manual,  on  which  the  prisoner  was  discharged ;  entering  into  a 
recognizance  of  100/.,  with  two  sureties  of  50/.  each,  to  appear 
and  plead  the  first  general  pardon. 


REX  V.  JAMES  SMITH.  I800. 

HE  prisoner  was  tried  before  Mr.  Justice  Buller,  at  Maidstone  Indictment  oi» 
summer  assises,  in  the  year  1 799,  upon  an  indictment  firamed  upon  *^®  ^sG.s.  e. 
the  1 5  G.  2.  c.  28.  s.  8.  (*),  which  charged  that  James  Smith,  late  of  edj  that  de^' 

ed  a  counterfeit  half-crown  to  J.F.y  and  that  at  the  time  he  so  uttered  it,  he  had  about 
him  another  counterfeit  half-crown;  but  it  did  not  conclude  with  averring  that  he  was  a  com- 
mon uHerer  offaUe  money:  the  judges  held  that  such  averment  was  unnecessary,  and  that  the 
indictment  was  sufficient  to  warrant  the  greater  punishment  of  the  3d  section  of  the  statute 
S.Co  2  Leach,  C.C.  858.  4th  edit.;  1  East  P.O.  185. 


(ff)  An  indictment  was  found  at  the  Admiralty  tettions  against  prisoners  for 
maliciously  burning  a  ship,  with  intent  to  defraud  the  underwriters ;  this  was 
made  felony  by  the  22  &  23  Car.  2.  c.  11.  «.  12.,  and  the  indictment  was  on  that 
statute.  On  conference.  Holt  C.  J.,  and  Tracy,  J.,  thought  this  might  be  tried 
under  the  commission,  and  that  the  28  Hen.  8.  c.  1 5.  extended  to  the  trial  of  an 
offence  made  felony  by  a  subsequent  statute ;  but  the  other  judges  being  of  a 
difierent  opinion,  it  was  agreed  that  it  was  not  proper  to  try  the  prisoner. — 
RexY.  Snape,  1702,  Traci^t  MS. 78.;  2Ea8t,  P.C.  807.— But  see  li4nn.  tt.2. 
r.9.  #.4. 

(b)  By  which  it  is  enacted,  That  if  any  person  whatsoever  shall,  after  the 
said  29th  day  of  September,  utter  or  tender  in  payment  any  false  or  coun- 
terfeit money  knowing  the  same  to  be  false  or  counterfeit,  to  any  person 
or  persons,  and  shall  either  the  same  day  or  within  the  space  often  days  then 
nexty  utter  or  tender  in  payment  any  more  or  other  false  or  counterfeit 
money,  knowing  the  same  to  be  fiilse  or  counterfeit  to  the  same  person  or 
persons,  or  to  any  other  person  or  persons,  or  shall  at  the  time  of  such 
uttering  or  tendering  have  about  him  or  her,  in  his  or  her  custody,  one  or 
more  piece  or  pieces  of  counterfeit  money,  besides  what  was  so  uttered  or 
tendered,  then  such  person  so  uttering  or  tendering  the  same  shall  be  deemed 
and  taken  to  be  a  common  utterer  of  false  money,  and  being  thereof  con* 

B  3 


/ 


\ ' 
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1800.        Calverty  knowing  the  same  to  be  fiilse  and  counterfeit,  and  havii^ 

«  '     »  C       ^^'  ^^  ^^  ^^^  ^^  ^^^  uttering,  about  him  in  his  custody, 

besides  said  piece  of  money  uttered  as  last  aforesaid,  one  more 
piece  of  coimterfeit  money,  viz.  half-arcrown.  And  that  there- 
upon it  was  ordered  by  the  court,  that  the  said  Richard  Booth 
should  be  committed  to  His  Majesty's  gaol,  the  castle  of  Yori, 
there  to  be  imprisoned  for  the  space  of  one  year,  and  that  he . 
should  find  sureties  for  his  good  behaviour  for  two  years  more, 
to  be  computed  from  the  eild  of  the  said  one  year,  himself  in 
100/.  and  two  sureties  in  50/.  each,  as  by  the  record  appears. 

And  that  the  said  Richard  Booths  beifig  a  common  tdterer  of 
false  money ^  afterwards,  that  is  to  say,  on  the  12th  of  November^ 
39  G.S.,  at  the  parish  o(  GritUoriy  in  the  county  of  York,  one 
piece  of  false  and  counterfeit  money  made  and  counterfeited  to 
the  likeness  and  similitude  of  apiece  of  good,  lawful,  and  current 
money  and  silver  coin  of  this  realm  called  a  half-crown,  then  and 
there  [unlawfully  and  feloniously  did  utter  to  one  Sarah  ScatUer^ 
widow,  well  knowing  the  same  to  be  false  and  counterfeit,  against 
the  statute  and  against  the  peace. 

On  the  record  of  the  prisoner's  former  conviction  being  read, 
it  was  objected  by  his  counsel,  that  the  indictment  on  which  he 
had  been  convicted,  and  which  was  framed  on  the  15G.2.  c.28., 
coutfdned  no  averment  that  the  prisoner  loas  a  common  utterer  of 
false  money,  which  the  third  section  of  the  act  has  declared  an 
offender  under  such  circumstances  as  are  stated  in  the  second 
and  third  counts  of  that  indictment,  ^^  shall  be  deemed  and  taken 
to  be,"  and,  therefore,  that  the  prisoner  had  not  been  "  thereof 
convicted,^*  according  to  the  words  of  that  section ;  which  also 
enacts,  that  if  any  person,  "  having  been  once  so  convicted  as  a 
common  tdterer  (f  false  money, ^^  shaU  afterwards  utter  or  tender  in 
payment  any  ialse  or  counterfeit  money  to  any  person  or  persons 
knowing  the  same  to  be  false  or  counterfeit,  then  such  person 
being  thereof  convicted  shall  for  such  second  offence  be  adjudged 
guilty  of  felony  without  benefit  of  clergy.  It  was,  tlierefore, 
contended  the  present  indictment  could  not  be  supported. 

The  prisoner  was  found  guilty ;  but  judgment  was  respited, 
that  the  opinion  of  all  the  judges  might  be  taken  on  the  question. 

This  case  stood  over  Easter  and  Trinity  terms,  to  be  argued 
by  counsel  And  at  a  meeting  of  all  the  judges  (except  Mr. 
Justice  Buller)  in  Hilary  tetm,  on  the  8th  day  of  February^  in 
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the  year  1800^  it  was  held  that  Jhia  case  was  determined  by  the        1800. 
case  pf  Bex  v.  Smith,  (a) 


REX  V.  THOMAS  WARDLE.  vifJL^ 

1  HE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  Derby  An  mdictment 
Lent  assizes,  in  the  year  1 800,  upon  an  indictment  char^g  him  gutedythal  it 
wiUi  robbing  one  George  HiU  in  an  open  field  near  the  highway.  ^"^^^J 
The  prisoner  was  found  guilty  of  the  robbery,  bid  noi  near  tie  kighwa^: 

higkam.  therobW 

^       ^  ,  was  proTM, 

Chambre  X  at  the  trial  had  no  doubt  of  the  prisoner's  being  hta  not  near 

liable  to  a  capital  sentence  under  the  Skif  W.SiM.  c.  9.,  T^/jf^' 
which  takes  away  clergy  from  "  every  person  thai  shall  rob  any  hdd  that  tbc 
other  person /*  but  it  having  been  decided  at  the  Old  Bailey^  in  lu  Mug  in  a 
the  case  ofBexv.  OatUy,  Leach,  C.  C.  53.,  that  upon  an  indictment  f^f^^  ^ 
for  a  highway  robbery,  evidence  of  a  robbery  in  a  house  would  immaterifd^for 
not  support  the  capital  part  ot  the  charge,  he  thought  it  safest  to  Jjf  *§  to'  k 
respite  the  sentence.     For  although  the  learned  judge  was  of  awav  dergr, 
Opinion  that  the  decision  in  the  case,  if  truly  reported,  had  arisen  ^  where  it^ 
from  not  adverting  to  the  statute  of  WiUiam  and  Mary,  still,  as  it  mkbt. 
might  be  founded  on  reasons  of  which  he  was 'not  aware,  he  p'c?785. 
thought  it  right  to  reserve  the  point 

On  the  first  day  of  Easter  term,  1800,  present  all  the  judges 
(except  BuLLER  J.)>  it  was  held  that  the  conviction  was  right ; 
that  it  was  felony  without  benefit  of  clergy,  being  a  robbery  under 
the  3  &  4  1^.  &  JUT.  c.9.,  and  that  the  circumstance  of  being  in  a 
field  near  the  highwcn/  was  inunaterial.  (b) 

(a)  Supra^  5. 

{b)  Rex  y.  pYEy  MS.  C.  C.  R.  The  prisoner  was  convicted  before  Mr. 
Baron  Thomson  at  the  Wanvick  Lent  asuzes,  in  the  year  1790^  upon  an  in^ 
dictment  which  chai^ged  him  with  robbing  Robert  Ferm/ough,  m  the  dwielSng' 
home  of  Aaron  WUday, 

The  fact  was  committed  in  a  house,  but  it  did  not  appear  who  was  the  oc- 
cupier of  it. 

Thomson  B.  res{nted  the  sentence  that  the  opinion  of  the  judges  might  be 
taken  upon  the  propriety  of  the  conviction* 

At  a  meeting  of  all  the  JODOESy  in  the  following  Easter  terta^  1 790,  they  all 
held  the  conviction  proper. 

The  circumstance  of  the  fact  being  committed  in  a  hoiise  (it  not  appearing 
who  was  the  occupier  of  it)  was  fadd  to  be  immaterial. ' 


90  CROWN  CAS1S8  R.ESERV£l). 


1800. 


REX  V.  THOMAS  ROSS. 


Breaking  1  he  prisoner  was  tried  before  Mr.  Baron  Chambre,  at  the 

down  the  head  *  •        /•  n 

or  mound  of  a  Lent  assizes  for  the  county  of  Leicester^  in  the  year  1800,  upon 

&1i-po<idiinot  jm  indictment '  on  the  statute  9G.1.  c.22.,  for  unlawfully,  ma- 
a  felony  within  ..  ..  .  jjjf 

tbe96^.Kc.32.  liciousiy,  and  feloniously  breaking  down  the  head  and  mound  of 

^^^so      ^^  fishponds  in  a  place  called  Bosworth  Parky  belonging  to 

doing  IB  to        Sir  Wolston  Dixie^  Baronet,  whereby  the  fish  therein  were  lost  and 
fteaithefish.     j   m^      j 
Semble,  destrqi/ed. 

That  the  It  was  proved,  that  a  part  of  the  head  or  mound  of  one  of 

statute 

9  ^1.  e.  S2.    the  ponds  had  been  cut  down  to  a  considerable  depth,  by  two 

applies  only  t9  persons*  of  whom  the  prisoner  was  one,  so  as  to  leare  but  little 
cases  of  wan-    *^  .  -, 

ton  and  niali-   water  m  the  pond. 

a^*  2  E^'      "^^  ^^  ^"^^  fP^^ »  ^^^  *^  appeared  to  have  been  the  object 
P.C.io<i7.       of  the  ofienders  to  steal  the  fish,  and  not  to  let  them  escape 

through  the  breach  in  the  mound. 

The  weeds  were  much  trodden  down  in  the  pond,  manifestly 
in  searching  for  the  fish,  and  the  prisoner  and  another  person  had 
been  seen  with  sacks,  which  there  was  every  reason  to  believe 
were  filled  wiUi  the  fish.  There  was  no  evidence  showing 
that  any  of  the  fish  had  escaped  through  the  cut,  or  that  it  was 
the  occasion  of  their  loss  or  destruction,  any  otherwise  than  by 
rendering  it  more  easy  to  take  them,  when  the  greatest  part  of 
the  water  was  let  ofip. 

The  words  of  the  statute  are,  ^^  That  if  any  persons  shall  un- 
lawfully and  maliciously  break  down  the  head  or  mound  of  any 

Also  in  Rxx  ▼.  Susannah  Johnstone  (wife  oi  Jot,  Johnttone\  MS.C.C.R. 
The  prisoner  was  tried  before  Mr.  Justici:  Ashhurst,  at  Warwick  Lent  assizes, 
in  the  year  179 J,  and  found  guilty  of  robbing  Richard  Dicken  of  six  guineas 
and  a  half,  in  the  dwellingJiouse  of  Jos.  Johrutone,  at  Birmingham, 

Ashhurst  J.  respited  the  prisoner  to  take  the  opinion  of  the  judges,  whether 
(as  the  indictment  was  laid  for  a  robbery  in  the  dwelling-house  of  Jot.  John* 
ttonff,  and  as  there  was  no  evidence  what  the  Chrittian  name  was  of  the  person 
who  k^t  the  house),:jthe  prisoner  was  well  convicted. 

At  a  meeting  of  all  the  judges  in  the  following  Eatter  term,  they  were  of 
opinion  that  the  gist  of  the  indictment  was  robbery,  that  it  being  laid  in  a 
dwelling-Jiouse  was  an  immaterial  drcumstance,  and  that  the  prisoner  was  pro- 
perly convicted. 

Lord  Hale  says,  it  ma^  l>e-laid  in  or  near  the  highway,  because  it  is  not  the 
sabstance  of  the  indictm«nt.  1  Hale,  535. 
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fish-pond  wheoebf  die  SA  jhail  be  lost  or  destroyed,  every  per- 
son so  ofiending,  being  thereof  lawfully  convicted,  shall  be  ad- 
judged guilty  of  felony/'  &c. 

Chambre  B.  was  inclined  to  think,  that  though  the  prisoner 
ipight  have  been  indicted  for  a  misdemeanour  under  the  statute 
of  5  G.S.r.  14.,  the  case  proved  did  not  support  the  indict- 
ment for  a  felony ;  conceiving  that  the  statute  9  G.  1 .  c.  22.  was 
meant  to  apply  only  to  cases  of  malicious  mischief,  and  where 
the  breaking  of  the  mound  was  the  immediate  cause  of  the  loss 
and  destruction  of  the  fish,  and  not  merely  auxiliary  to  the  de- 
struction of  them  by  other  means ;  but  not  recollecting  any  case 
upon  the  construction  of  the  clause,  he  left  the  evidence  of  the 
fiicts  to  the  jury,  ,who  found  the  prisoner  guilty ;  the  learned 
JUDGE  respited  the  judgment  in  order  to  take  the  opinion  of  the 
JUDGES  upon  the  question  of  law. 

This  case  was  adjourned  over  from  the  first  day  of  Easter  to 
the  first  day  of  Trinity  term,  1800,  when  the  judges  (all  present 
except  Mr.  Justice  Buixeb,  who  died  on  the  4th  oijune^  and 
whose  place  had  not  been  filled  up,)  were  of  opinion  that  this  was 
not  an  offence  within  the  9  G.  1.  c.22. ;  and  if  it  were,  that  the 
statute  5  G.  3.  c.  14.  had  virtually  repealed  it,  as  to  this  ofience, 
and  therefore  that  the  conviction  was  wrong. 

The  judges  also  thought  the  act  9  G.  1 .  c.22.  {a)  applied  only 
to  cases  of  wanton  or  malicious  mischief  in  cutting  the  mound 
or  head,  and  not  to  cases  where  it  was  used  as  the  means  of 
stealing  the  fish. 


(a)  By  4  G.  4.  c.  54.  the  capital  punishment  under  9  Cr.  I.  c.22.  is  repealed,  and 
the  ofiendersy  their  procurers,  counsellors,  aiders,  and  abettors,  subjected  to 
scTen  years'  transportation,  or  imprisonment  only,  or  imprisonment  and  hard 
labour  in  gaol  or  house  of  correction  for  not  exceeding  three  years. 
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1800. 

REX  i;.  BENJAMIN  POOLEY. 

..  1  HE  prisoner  was  indicted  on  the  statute  7  G.  3.  c.50.  s.  1.  (ajf 

employed  in  and  tried  before  Mr..  Justice  Chambre,  at  the  Old  Bailey 
^^f^^  sessioas,  in  Septefnber,  ISOO. 

ler  contaiiiii^  One  count  of  the  indictment  charged  the  prisoner  with  felo- 
notan offence  i^iously  secreting  a  letter  containing  a  draft  for  payment  of 
wi^in  the       money,  which  came  to  his  hands  and  possession  in  his  employ- 

«•  1.,  if  the  draft  (Jrom  not  being  dvJy  stamped)  was  not  available.  S.  C.  3  Leach,  C.  C.  8S7. 
4th  edit.  5  B.&  P.  511. 


(a)  By  which  it  is  enacted.  That  if  any  dq)utyy  derk,  agent,  letter-carrier, 
post4)oy,  or  rider,  or  any  other  ofKcer  or  person  whatsoever,  employed,  or  to 
be  hereafter  employed,  in  recdving,  stamping,  sorting,  charging,  carrying,  con- 
veying, or  delivering  letters  or  packets,  or  any  other  business  relating  to  the 
post-office,  shall,  from  and  after  the  first  day  of  November^  one  thousand  seven 
hundred  and  sixty-seven,  secrete,  embezzle,  or  destroy  any  letter  or  letters, 
packet  or  packets,  bag  or  mail  of  letters,  which  he,  she,  or  they  shall  and  may 
be  respectively  intrusted  with,  or  which  shall  come  to  hb,  her,  or  their  hands 
or  possession  containing  any  bank  note,  bank-post  bill,  bill  of  exchange,  Ex- 
chequer bill.  South  Sea  or  East  India  bond,  dividend  warrant  of  the  Bank, 
Souih  SeOf  East  Indta,  or  any  other  company,  society,  or  corporation,  navy  or 
victualling  or  transport  bUl,  ordnance  debenture^  seaman's  ticket,  stateJottery 
ticket  or  oertaficate,  bank  receipt  for  payment  on  any  loan,  note  of  asngnment 
of  stock  in  the  funds,  letter  of  attorney  for  receiving  annuities  or  dividends, 
or  for  selling  stock  in  the  funds  or  belonging  to  any  company,  society,  or  cor-^ 
poration,  American  provincial  lull  of  credit,  goldsmiths'  or  bankers'  letter  of 
credit,  or  note  for  or  relating  to  the  payment  of  money,  or  other  bond  or 
warrant,  draft,  lull,  or  promissory  note  whatsoever  for  the  payment  of  money; 
or  shall  steal  or  take  out  of  any  letter  or  packet  that  shall  come  to  his,  her, 
or  their  hands  or  possession  any  such  bank  note,  bank-post  bill,  bill  of  exchange. 
Exchequer  lull.  South  Sea  or  East  India  bond,  dividend  warrant  of  the  Bank, 
South  Sea,  East  India,  or  any  other  company,  society,  or  corporation,  navy  or 
victualling  or  transport  bill,  ordnance  debenture,  seaman's  ticket,  state4ottery 
ticket  or  certificate,  Bank  receipt  for  the  payment  of  any  loan,  note  or  asogn- 
ment  of  stock  in  the  fimds,  letter  of  attorney  for  receiving  annuities  on  divi- 
dends, or  for  selling  stock  in  the  fiinds,  or  belonging  to  any  company,  8ocie^> 
or  corporation,  American  provindal  bill  of  credit,  goldsmiths'  or  bankers'  letter 
of  credit  or  note  for  or  relating  to  the  payment  of  money,  or  other  bond  or 
warrant,  draft,  biU,  or  promissory  note  whatsoever,  for  the  payment  of  money; 
every  such  offender  or  ofienders,  being  thereof  convicted  in  due  form  of  law, 
shall  be  deemed  guilty  of  felony,  and  shall  satkr  death  as  a  fdon,  without 
benefit  of  clergy. 
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ment  of  a  sorter  of  letters  brought  by  the  post  to  the  general        ISOa 

post  office  in  London.  PooLKy'sCaM, 

Another  count  charged  him  with  stealing  the  draft  out  of  a 
letter  which  came  to  his  hands  in  like  manner. 

Both  the  counts  allied  the  draft  to  be  in  force  at  the  time  of 
the  felony^  and  the  mon^  secured  thereby  to  be  unsatisfied. 

There  were  other  counts,  but  not  materially  different  in  respect 
of  the  question  reserved. 

The  draft  described  in  the  indictment  was  made  by  Daoid 
Thomsanj  directed  to  his  bankers  in  London^  requiring  them  to 
pay  Archibald  Thomson^  or  bearer,  2001.  It  was  dated  at  London^ 
but  drawn  at  Teston^  near  Maidstone^  where  the  drawer  resided, 
upwards  of  twenty  miles  fit>m  Londonj  and  when  produced  in 
evidence  appeared  to  be  upon  unstamped  paper. 

The  jury  found  the  prisoner  guilty,  but  the  sentence  was 
respited  in  order  to  take  the  opinion  of  the  judges,  whether  the 
draft,  under  the  circumstances,  could  be  received  in  evidence, 
and  was  sufficient  to  support  the  indictment. 

In  the  following  Michaelmas  term,  1800,  this  case  was  argued 
before  all  the  judges  in  the  Exchequer  Chamber,  by  Abbott 
for  the  Crown,  and  Knowlys  for  the  prisoner,  when  the 
jubGES  were  all  of  opinion  that  the  conviction  was  wrong;  that 
the  draft  not  being  stamped  was  of  no  value,  nor  in  any  way 
available,  and,  therefore,  it  was  not  a  bill  or  a  draft  within  the  act. 


REX  V.  JOHN  SCOTT.  180L 


Xhe  prisoner  was  tried  before  Mr.  Justice  Chambbb,  at  the  A  father  and 
summer  assizes  for  the  county  of  Northumberland^  in  the  year  bJ^i^^as  ^^ 
1800,  upon  an  indictment,  charj^ng  him  with  stealing  forty-nine  &nnen :  the 
sheep,  the  l>roperty  of  &V»on  Ddtf^  the  elder,  Simon  Dodd  iht  Z^t^ 
younger,  JohnDoddy  GilbertDoddy  Nicholas Doddj  habeUaJDoddj  J^^  ^^ 

Jane  Dodd,  Maay  Doddj  and  Hannah  Dodd*  tinned  the 

buBineM  for 
the  joint  benefit  of  himself  and  the  sons  next  of  kin :  some  of  the  sheep  were  stolen,  and  wera 
laid  to  be  the  property  of  the  fietther  and  the  sons  next  of  kin,  and  all  the  judges  held  it  fkht. 
S.C.  s£ast.P.C.655. 
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180U  It  BopesBred  that  Simtm  Dodd  die  eider^  and  his  satif  many 

Scon*V  Gate,  y®*""^  previous  to  the  trial,  took  a  farm  on  their  joint  aoooant, 

and.  hapt  a  stock  of  sheep  upoa  it,  which  was  their  joint  property* 

About  five  years  previous  to  the  trial  the  son  died  intestate, 
Iteaving  a  widow  and  eight  children,  viz.  Simon  Dodd  the  younger, 
Jokfif  Gilbert^  Nicholas^  Isabdln^  Jane^  Mary^  and  Hannah  Doddy 
named'in  the  indictment. 

The  widow  died  about  half  a  year  after  her  husband :  no  di- 
vision was  ever  made  of  the  stock,  and  all  the  sheep  that  were 
mpdn  the  farm  at  the  time  of  the  felony  were  bred  from  the  joint 
stock ;  some  before,  some  after,  the  son's  death. 

Simon  Dodd  the  elder  continued  to  occupy  the  farm  and  use 
the  stock  in  like  manner  as  he  did  in  his  son's  lifetime,  con- 
sidering himself  as  acting  for  his  said  grandchildren  (who  were 
in&nts)  in  respect  to  one  moiety,  and  accordingly  kept  a  r^ular 
account  with  them  in  his  books. 

The  prisons  received  sentence  of  death ;  but  execution  was 
respited  upon  a  doubt,  whether  these  circumstances  were  sufficient 
to  proiRe  a  joint  property  in  Simon  Dodd  the  elder  and  the  eight' 
grandebildren,  so  as  to  support  the  indictment. 

On  the  first  day  of  the  following  Michaelmas  term,  1801,  all 
TH£  JUDGES  present  at  Lord  Kenyon's  chambers  held  that  the 
conviction  was  right,  and  that  it  was  not  necessary  that  the  pro- 
perty of  the  thing  taken  should  be  the  strict  legal  prc^rty.  {a) 


1801-  REX  V.  RICHARD  CRAVEN. 

Where  an  in-    1  HE  prisoner  was  tried  before  Lord  Alvanley  at  the  Lancaster. 
8crited°Bb^k  summer  a^zes,  in  the  year  1801,  and  found  guilty  on  the  first 

note  as  wied  count  in  the  indictment,  which  was  as  follows  : 

by  A.H.  for 

the  Goreraor  and  Company  of  the  Bank  of  Englandt  conyiction  held  bad,  there  bein^  no 

evidence  of  A.  Wt  signature.    Describing  a  bank  note  ^as  a  certain  note  coimnonlf  cSled 

a  bank  note"*  is  not  such  a  description  as  will  wamuit  a  conviction  on  s  G.  S.  c.  85.  for 

stealing  it.     S.CL,»fiaBt.  P.asoj. 


(«)  See  lUtp  V.  04ibyf  Pasch.  isio.  post. 
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Tbat  he  {blonieiisly  did  atea!,  take,  and.  canry  away  a  certain* 
note  (a))  commonly  called  a,  bank  note,  of  the  value  of  one. 
pound  of  lawful  money  of  Gretil  Britain^  marked  No*lS162» 
dated  Londouy  ninth  day  of  DBCcmber,  one  thousand  eight  hun- 
dred, and  signed  by  A.  Hoopery  for  the  Governor  and  Company  of 
the  Bank  of  England ;  by  which  said  note  the  said  A*  Hooper, 
for  the  said  Governor  and  Company  of  the.  Bank  ofJEngland,  did 
promise  to  pay  lo  Mr.  Abraham  Newland  or  bqarer,  on  demand, 
the  sum  of  one  pound ;  a  certain  other  not^,  oonmionly  called  a 
bank  notSy  of  the  value  of  one  pound  of  like  lawful  money  of . 
Great  Britain^  marked  No.  1764/9;  dated  London,  the  twenty*- 
fourth  day  of  October,  one  thousand  ^ight  hundred,  and  signed 
bjf  Jl  Booth,  &r  the  Governor  and  Company  of  the  Bank  of  Eng*- 
land;  by  which  said  last-mentioned  note,  the  said  J. Booth,  for 
the  said  Governor  and  Company  of  the  Bank  of  England,  did 
promise  to  pay  to  Mr.  Abraham  Neadand  or  bearer^  on  demand^ 
the  sum  of  one  pound ;  a  certain  other  note,  commonly  called  a 
bank  note,  of  the  value  of  one  pound  of  like  lawful  money  of 
Great  Britain ;  and  a  certain  other  note,  commonly  caUed  a  bank 
note,  of  the  value  of  one  pound  of  like  lawful  mon^ ;  the  said 
several  notes  then  being  the  property  of  Thomas  Yates,  and  the 


(a)  By  2  G.  9.  c.  25.  #*3.  it  is  eoftcted.  That  if  any  person  or  persons,  after 
the  twenty-ninth  day  of  Jtme,  1729»  shall  steal  or  take  by  robbery  any  Exche- 
quer  orders  or  tallies,  or  other  orders,  entitling  any  other  person  or  persons  to 
any  annuity  or  share  in  any  parliamentary^fund,  or  any  exchequer  bills,  bank 
notes,  Soidk  Sea  bonds,  Eatt  1Mb  bonds,  dividend  warrants  of  the  bank, 
Sotdh  Sea  Company,  Eatt  /niia  Company,  or  any  other  <:ompai^,  society,  or- 
corporation,  bills  of  exchange,  nayy  bills  or  debentures,  goldsmiths'  notes  for 
payment  of  money,  or  other  bonds  or  warrants,  bills  or  promissory  notes  for 
the  payment  of  any  money,  being  the  property  of  any  other  person  or  persons, 
or  of  any  corporation,  notwithstanding  any  of  the  said  particulars  are  termed 
in  law  a  chote  in  action,  it  shall  be  deemed  and  construed  to  be  a  felony  of  the 
same  nature  and  in  the  same  degree,  and.  with  or  without  the  benefit  of  clergy, 
in  the  same  manner  lis  it  would  have  been  if  the  off^der  bad  stolen  or  taken 
by  robbeiy  any  other  goods  of  like  value  with  the  money  due  on  such  orders, 
tallies,  bills,  bonds,  warranty  debentores  or  niates^  or  secured  theiebyi  and  re^ 
maining  unsatisfied ;  and  such  offender  shall  sufier  soch  punishment  as  he  or 
she  should  or  mig^t  have  done,  if  he  or  slie  had  stolen  other  goods  of  like 
vaioe  with  the  monies  dae  on  such'  orders,  talHes,  bonds^  bUls,  wanranits,  de« 
bentures,  or  notes  respectively,  or  secured  thereby,  and  remaining' unsadflfibd, 
ai)iy  law  to  the  contxary  thereof  in  anywise  u^ed  potvith.standipg» . 


1« 
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said  liieveTal  sums  of  money  in  the  said  several  notes  respectively 
mentioned^  and  payable  and  secured  by  and  upon  the  said  re- 
spective notes,  then,  to  wit,  on  the  said  twenty-sixth  day  oiMarch^ 
in  the  fiarty-first  year  aforesaid,  being  due  and  unsatbfied  to  the 
said  Thomas  YateSf  the  said  proprietor  thereof  against  the  form 
of  the  statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity. 
.  It  was  objected,  that  the  first-mentioned  note  was  allied  to 
be  signed  by  A.  Hooper^  -whereas  there  was  no  evidence  of  its 
being  signed  by  A.  Hooper;  and  that  the  second  note  was  alleged 
to  be  signed  by  J,  Booths  whereas  there  was  no  evidence  of  its 
being  signed  by  J.  Booth;  and  that  the  description  of  the  other 
notes  mentioned  in  the  indictment,  viz*  as  notes  commonly  called 
bank  notes,  was  too  general. 

The  prisoner  was  found  guilty,  but  judgment  was  respited,  in 
order  that  the  opinion  of  the  judges  might  be  taken  upon  the 
objections  raised  on  the  triaL 

On  the  first  day  of  the  following  Michaelmas  term,  1801,  all 
THE  JUDGES,  at  a  meeting  at  Lord  Kenton's  chambers,  held  the 
conviction  bad. 

All  the  judges  thought  that  the  statement  in  the  indictment, 
^^  signed  by  A.  Hooper^**  required  some  evidence  of  the  signature 
being  by  A»  Hooper.  They  also  thought,  that  in  the  first  special 
description  of  the  property  stolen,  as  well  as  in  the  latter  general 
description,  it  being  stated  only  to  be  a  note,  was  not  sufficient, 
the  words  of  the  act  being  bank  note,  or  promissory  note,  for 
payment  of  money.  And  that  the  addition,  <<  commonly  called  a 
•bank  note^^  did  not  aid  such  original  wrong  description. 


1801. 


REX  r.  JOHN  HAYWOOD. 


WoundiDga    John  Hatwood  was  tried  before  Mr.  Justice  Rooke  at  the 

hone  out  of  ^ 

maUceto  the    smnmer  assizes  for  Cooeniry,  in  the  year  1801,  for  an  ofience 

f^iithb  ^'  agamst  the  Black  Act,  9  G.  1.  c.  22.    The  mdictment  contained 

the  Black  Act,  two  counts* 
9G.  I.e.  32^ 

though  the  woniid  b  not  pemumeat,  and  the  hone  is  likely  to  recover.'  S^C.  2  East.  P.C.  lOTC 
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1st.  For  maliciously  maiming  a  gelding  against  the  statute.  1601  • 

2d.  For  maliciously  wounding  a  gelding  against  the  statute.  Haywood'^ 
It  was  proved  that  on  the  10th  of  June^  1801,  the  prisoner  Case 
had  maliciously,  and  with  an  intent  to  injure  the  prosecutor, 
driven  a  nail  into  the  frog  of  the  horse's  foot  The  horse  was 
thereby  rendered  useless  to  the  owner,  and  continued  so  at  the. 
time  of  the  trial,  (1st  oi  August  in  the  same  year,)  but  the  prose- 
cutor said,  he  was  likely  to  do  well,  and  to  be  perfectly  sound 
again  in  a  short  time. 

The  jury  found  the  prisoner  guilty;  but  the  learned. judge 
doubted  whether,  as  the  horse  was  likely  to  recover,  and  as  the 
wound  was  not  a  permanent  injury,  the  offence  was  within  the 
statute,  and  respited  the  sentence  tUI  the  opinion  of  the  Judges 
should  be  known. 

At  a  meeting  of  all  the  judges,  in  Michaelmas  term,  1801, 
they  held  this  conviction  right:  the  words  of  the  statute  9  G.  1. 
r.22.  5.1.  are,  ^^  shall  unlawfully  and  maliciously  kill,  maim,  or 
wound  any  cattle,"  &c.  *  It  was  laid  in  this  case  as  maliciously 
^*  wounding"  which  word  does  not  import  a  permanent  injury. 


REX  V.  WILLIAM  JAMEI^.  1802. 

The  prisoner  was  tried  before  Mr.  Justice  Xe  Blanc,  at  the  On  a  trial  for 
summer  assizes  at  Bridgewater^  in  the  year  1801,  on  an  indict-  r^tir  of 
ment  for  bigamy,  in  having  married  Margaretta  Reynolds^  his  *^®  ^"t  mar- 
former  wife,  Elizabeth  Godwin^  otherwise  James^  being  th^n  living,  to  be  by  11- 

In  support  of  the  prosecution,  an  examined  copy  of  the  5®°^  general- 
register  of  marriages  of  the  parish  of  St,  Augustine,  in  Bristol,  saying  by  con- 
was  proved,  by  which  it  appeared,  that  William  James  was  mar-  ©^"i^aMSns^ 

ried  in  that  parish  church  to  Elizabeth  Godwin,  on  the  80th  of  The  prisoner 

«    ,     ,        ,*.<v^   11-  proved  that  he 

September,  .1 790,  by  hcence.  was  an  infant 

The  identity  of  the  prisoner  was  proved  by  a  person  present  *M*"?  **"??* 

at  the  marriage;  and  it  also  appeared  that  Elizabeth  Godwin,  parents  were 

never  known 
to  have  been  in  England,    Th£  judges  held  this  prima  facie  evidence  that  the  first  marriage 
was  without  consent  of  parents  or  guardians,  and  that  the  jury  might  haVe  acquitted  tae 
prisoner  if  such  evidence  was  unanswered.    See  Butler^  case,  Mi^*  lt03y  pssl. 
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otherwise  Jamet^  the  person  to  whom  he  was  then  married,  was 
liyii^  within  the  last  two  or  three  months  before  the  trial. 

An  examined  copy  of  the  raster  of  marriages  of  the  parish 
oiSt.  Michael,  in  Bath,  was  then  proved,  by  which  it  appeared, 
that  William  Jamesj  widower,  was  married  to  MargarettaBeynoldSf 
by  banns,  <m  the  7th  of  August,  1798. 

The  identity  of  the  prisoner  and  the  said  Margaretta  Reynolds 
was  proved  by  persons  who  remembered  his  bringing  her  home 
as  his  wife,  and  living  with  her  as  such  ever  since* 

On  the  part  of  the  prisoner,  a  witness  proved  that  she  was 
present  at  his  birth,  and  that  he  ^f^is  born  at  Santa  Cruz^  on  the 
S7th  oi  September,  in  the  year  1770;  that  she  brought  him  from 
Santa  Crta  to  England,  leaving  his  parents  there,  twenty  yean 
ago^  and  that  she  never  saw  them  in  England;  that  the  prisoner 
lived  with  her  and  her  husband  till  he  went  as  clerk  to  a 
Mr.  Stokes,  an  attorney. 

On  this  evidence  it  was  contended,  ott  behalf  of  the  prisoner, 
that  he  being  under  age  at  the  time  of  his  first  marriage,  and  the 
marriage-act,  26  G.  2.  c.S3.  5.11.,  having  declared  ^^  that  all 
marriages  by  licence,  when  either  of  the  parties,  not  being  a 
widower  or  widow,  shall  be  under  the  age  of  twenty-K)ne  years, 
which  shall  be  had  without  the  consent  of  the  father  or  guardian, 
or  mother,  if  there  be  no  father  or  guardian,  shall  be  absolutely 
null  and  void,  to  all  intents  and  purposes,"  this  first  marriage 
must  be  taken  to  be  void,  unless  the  prosecutor  could  show  that 
it  was  had  with  the  consent  of  the  parent  or  guardian ;  and 
therefore  the  prisoner  was  at  liberty  to  marry  the  second  wife, 
Margaretta  Reynolds, 

In  support  of  the  prosecution  it  was  answered,  that  it  was  in- 
cumbent on  the  prisoner,  who  seeks  to  invalidate  his  own  act,  to 
show  tliat  the  first  marriage  was  without  consent  of  parents  or 
guardians,  that  the  court  will,  as  against  the  party  himself 
presume  that  every  thing  was  righdy  done  till  the  contrary  be 
shown ;  that  inasmuch  as  a  marriage  of  an  infant  under  twenty- 
one  by  licence  may  be  legal,  it  is  not  sufficient  for  the  party  to 
show  that  he  was  under  twenty-one,  without  going  farther ;  id 
order  to  invalidate  a  marriage  appearing  to  have  been  solemnized 
by  licence,  he  should  come  prepared  to  support  his  objection  in 
toto:  that  the  case  of  the  prosecutor  and  the  prisoner  are  consistent, 
and  may  both  stand  together.    And  it  was  urged,  that  as  he 
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must  have  obtained  the  licence  by  fraud  and  perjury,  he  should 
not  be  permitted  to  make  such  an  objection. 

The  jur}',  under  the  learned  judge's  direction,  found  the 
prisoner  guilty;  but  judgment  was  respited,  and,  by  the  consent 
of  the  prosecutor,  bail  was  taken  for  the  prisoner's  appearance  at 
the  next  assizes  to  abide  the  judgment  of  the  Court,  in  order  that 
the  opinion  of  the  judges  might,  in  the  mean  time,  be  taken  on 
the  above  objection. 

On  the  first  day  of  Michaelmas  term,  1801,  at  a  meeting  of  all 
THE  JUDGES  at  LoRD  Kenyon's  chambers,  this  case  was  ordered 
to  stand  over  for  further  consideration  to  the  first  day  of  the  then 
next  Hilary  term ;  and  on  that  day  it  was  further  adjourned.  On 
the  25th  of  February ^  1802,  all  the  judges  (except  Lord 
Kenton  and  Roo&e  J.)  again  met,  and  they  were  of  opinion, 
that  the  form  of  the  register  of  the  first  marriage,  expressing  it 
to  be  by  licence  generally,  without  saying  by  consent  of  parents 
or  guardians,  together  mth  the  fact  of  the  parents  never  having 
been  known  to  have  been  in  England^  were  primd  facie  evidence 
that  the  first  marriage  was  had  without  the  consent  of  parents  or 
guardians ;  on  which  the  jury  might  have  found  the  prisoner  not 
guOty*  And  they  were  of  opinion,  that  the  prisoner  should,  at 
the  next  assizes,  be  discharged  on  his  own  reeognizance,  to 
appear  when  called  upon  to  receive  judgment 

Lord  Kenton,  at  the  first  meeting,  seemed  to  be  of  opinion, 
that  it  was  sufficient  for  the  prisoner  to  prove  himself  under  age 
at  the  time  of  the  first  marriage ;  and  that  it  then  rested  with  the 
prosecutor  to  show  that  the  marriage  was  with  the  consent  of 
parents  or  guardians ;  but  that  the  prisoner  ought  not  to  be  called 
on  to  prove  a  negative,  (a) 


(a)  Rbx  v.  Thomas  Mobton,  MS.  Jud.  The  defendant  was  tried  before 
Mr.  Justice  WiLSOtf,  at  the  summer  assizes  for  the  town  and  county  of  Neuh 
eoitle-npon-Tyne,  in  the  year  1769,  on  an  indictment  for  bigamy  upon  the 
statute  of  1  Jac,  1.  c.  1 1 . 

The  marriage  raster  was  produced  to  prove  the  first  marriage^  which 
appeared  to  have  been  had  by  licence. 

Park,  for  the  prisoner,  proved,  that  at  the  time  of  the  celebration  he  was 
under  age,  and  contended,  that  it  was  incumbent  on  the  prosecutor  to  show 
that  the  licence  was  duly  obtained,  with  consent  of  parents  or  guardians, 
agreeably  to  the  statute  of  26  G.  2.  c.  33. «.  11.;  that  it  was  ahsohitely  n&l 
cessary  lo  show  not  only  a  marriage,  in  fact,  but  a  legal  marriage,  and  that 
the  (mm  lay  upon  the  prosecutor. 

c  2 
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1802. 

REX  V.  JOHN  FRIEND  and  ANNE  his  wife. 

It  u  an  indict-   1  he  prisoners  were  tried  before  Mr.  Justice  Le  Blanc,  at  the 
to  refuse  or       Exeter  summer  assizes,  in  the  year  1801,  on  an  indictment  for  a 

n^lect  to  sup-  misdemeanor,  which  charged,  that  they  did  take  and  receive  one 
ply  necessanes  °  ,  ,      , 

to  a  child,  ser-  Sarah  Quill  into  the  dwelling-house  of  the  prisoner  John  Friendy 

DrcDtice*^       ^  ^^  ap/?r^^ic^  of  the  said  John  Friend^  to  be  by  him  treated, 
whom  a  maintained,  and  supported  as  an  apprentice  of  him  the  said  John 

boimd  ^duty  ^^^^  ^^^  ^^^j  ^^^  *  ''^ng  time,  have  and  keep  her  in  the  said 
or  contract  to  house  as  such  apprentice  as  aforesaid  ;  and  that  during  the  said 

8uch  child  &c.  ^^^^  ^^7  ^^  ^^^  ^^^  ^^P^  ^'^^  ^^  ^^  ^'^  house  as  such  ap- 

be  of  tender     prentice,  the  said  prisoners,  and  each  of  them,  did,  with  force 
years  and  un-  .         .  .  ^ 

able  to  provide  &nd  arms,  unlawfully  and  injuriously,  and  without  the  consent  of 

for  Itself.  ^jjg  g^^  Sarah  Quilly  and  against  her  will,  neglect  and  refuse  to 

against  a  mas-  find  and  provide  for  and  to  give  and  administer  to  her,  being  so 

vtdii^neces^  had  and  kept  as  such  apprentice  as  aforesaid,  sufficient  meat, 

saries  for  his  drink,  victuals,  wearing  apparel,  bedding,  and  other  necessaries 

o^ght  to  state  Proper  and  requisite  for  the  sustenance,  support,  maintenance, 

that  theap-      clothinff,  covering,  and  resting  the  bod\'  of  the  said  Sarah  Quill,- 
prentice  was      ,  ,  ^    i      ,  .       -.  i    ,  , 

of  tender  by  means  whereof  she  became  emaciated,  and  almost  starved  to 

^H 1  ^^  "'dfi  ^^^^»  *"^^  ^^  constitution  and  frame  of  her  body  greatly  hurt 

for  itself.  and  impaired,  &c. 

If  the  charge 

is  that  the  prisoner  received  the  child  as  an  apprentice,  an  indictment  importing  that  a  former 

master,  with  the  child's  consent,  bound  the  child,  will  be  sufficient  evidence  of  the  receiving  at 

an  apprentice,  though  such  indenture  u  executed  by  a  stranger  as  trustee  for  the  former  master, 

and  not  in  the  former  master's  name. 


Wilson  J.  (after  consulting  with  Mr.  Babon  Thomson,)  said,  that  both 
his  learned  brother  and  himself  doubted  upon  the  question,  but  that  they  were 
rather  inclined  to  think  that  it  lay  upon  tJie  prisoner  to  show  the  irregularity. 
But  afterwards,  it  appearing  that  the  1 5th  section  of  the  marriage-act  directed, 
that  if  either  party  married  by  licence  shall  be  under  age,  the  register  shall 
state  that  it  was  with  consent  of  the  parents  or  guardians;  and  as  it  appeared 
that  the  prisoner,  at  the  time  of  the  marriage,  was  under  age,  and  the  register 
did  not  contain  the  fact  of  consent,  Mr.  Justice  Wilson  thought  this  omission 
in  the  register,  together  with  the  prisoner  being  under  age,  amounted  to  proof 
of  the  irregularity  of  the  marriage,  and  threw  the  burthen  of  proof  upon  the 
prosecutor :  no  further  evidence  being  given  on  behalf  of  tbe  prosecution^  the 
learned  judge  directed  the  jury  to  acquit  the  prisoner. 

And  see  i2«r  V.  Butler,  Mieh.  1603,  post,  where  it  was  held,  that  the  pro8fr> 
eutor  smut  prove  there  waijth^  necessaiy  coosenL 
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It  was  proved  that  Sarah  Quill,  a  girl  of  thirteen  or  fourteen         1802. 
years  of  age,  went  to  live  with  Friend  as  an  apprentice,  and      Fmendi' 
continued  with  him  about  a  year.  Case. 

An  indenture  was  then  given  in  evidence,  dated  the  9th  otApril, 
1799,  between  one  James  Hare  and  the  said  John  Friendj  and 
appearing  to  be  executed  by  Nicholas  Hore  in  trust,  and  by  the 
said  John  Friend ;  whereby  it  was  witnessed,  that  the  said  James 
Hore  did  put  and  place  Sarah  Quilly  as  well  of  her  own  free  will 
and  inclination,  as  also  by  and  with  the  consent  and  approbation 
of  her  said  master,  James  Hore,  an  apprentice  to  the  said  John 
Friendi  after  the  manner  of  an  apprentice,  to  serve  and  continue 
from  the  9th  of  ApriU  1799,  for  and  during  the  full  time  and 
term  of  twenty-one  years  of  age,  the  said  John  Friend  shall  and 
will,  during  the  term,  find,  provide,  and  allow  unto  the  said 
apprentice  meet,  competent,  and  sufficient  meat,  drink,  apparel, 
lodging,  washing,  and  other  things  necessary  and  fit  for  an 
apprentice,  that  she  be  not  any  way  a  charge  to  the  said  James 
Hore,  and  shall  instruct  her  in  the  art  of  housewifery. 

Executed  by  Nicholas  Hore,  a  trust.     (L.  S.) 

John  Friend.     (L.  S.) 
Sealed  and  delivered  1  Arthur  Ball. 

in  the  presence  of  J  Rebecca  Ball. 

It  was  objected,  on  behalf  of  the  prisoners  that  the  above 
evidence  was  not  sufficient  to  prove  the  relation  of  master  and 
apprentice,  so  as  to  create  the  legal  obligation  on  the  master  to 
provide  for  the  apprentice  sufficient  meat,  clothing,  &c.,  a  breach 
V  of  which  would  subject  him  to  a  criminal  prosecution. .  That  the 
above  evidence,  at  most,  proved  only  an  assignment  of  the  girl 
fi'om  her  first  master  to  the  prisoner,  John  Friend,  supposing 
that  there  ever  was  an  original  binding  of  the  girl  as  an  appren- 
tice, which  did  not  appear,  and  that  such  assignment  would  not 
make  her  an  apprentice  of  Friend  the  assignee. 

The  learned  Jubge  permitted  the  prosecution  to  proceed, 
as  the  indictment  was  in  other  respects  fiilly  supported  by  the 
evidence.  The  jury  found  Jofm  Friend  guilty,  but  acquitted 
Anne,  his  wife.  The  learned  jubge  thought  it  best  to  pass 
sentence  of  imprisonment  on  rthe  prisoner;  that  in  case  the 
JUDGES  should  be  of  opinion  that  the  above  evidence  did  not 
support  the  indictment,  a  pardon  might  be  obtained. 

c  3 
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1802.  The  same  prisoners  were  afterwards  tried  before  the  same 

F»~ '  ^^*      i-EARNED  JUDGE  on  another  indictment,  charging  them,  in  the 

Case.        same  form  as  in  the  first  indictment,  with  starving  one  Elizabeth 

Goodf  whom  they  had  received  into  the  house  of  the  prisoner 

John  Friend  as  an  apprentice. 

Tlie  only  difference  between  this  and  the  former  case  was, 
that  in  this  last  case  the  original  indentures  of  apprenticeship 
were  given  in  evidence,  as  well  as  the  assignment  by  indenture 
made  by  the  original  master  to  the  prisoner  John  Friend* 
,  The  girl,  Elizabeth  Good^  was  a  poor  child  [of  about  twelve 
years  of  age,  belonging  to  the  parish  of  Stoke  Damerell,  and  was 
bound  by  the  churchwardens  and  overseers  of  that  parish,  widi 
the  approbation  of  two  justices  of  the  peace,  to  William  Chappie 
and  John  Holmany  and  they  afterwards,  by  indenture,  assigned 
her  to  the  prisoner,  John  Friend. 

The  facts  of  ill-treatment  were  the  same  as  in  the  former 
case  of  Sarah  QuiUy  and  the  jury  found  John  Friend  gwlly^  and 
acquitted  his  wife,  and  sentence  of  imprisonment  was  passed 
upon  him. 

At  a  meeting  of  all  the  judges  at  Lord  Kenyon's  chambers 
on  the  first  day  of  Michaelmas  term,  1 801,  this  case  was  ordered  to 
stand  over,  for  ftirther  consideration,  to  the  first  day  of  the  next 
Hilary  term :  on  that  day  it  was  ftirther  adjourned ;  and  after 
Hilary  term,  viz.  on  the  25th  di  February^  1802,  was  considered 
at  a  meeting  of  all  the  judges  (except  Lord  Kenyon  and 
Mr.  Justice  Rooke).  The  general  opinion  was,  that  it  was  an  in- 
dictable offence,  as.  a  misdemeanor,  to  reftise  or  neglect  to  provide 
sufticient  food,  bedding,  &c.,  to  any  infant  of  tender  years^  unable 
to  provide  for  and  take  care  of  itself,  (whether  such  infant  were 
chUdy  apprentice^  or  servant^)  whom  a  man  was  obliged  by  duty 
or  contract  to  provide  Jbr^  so  as  thereby  to  injure  its  health ;  but 
that,  in  the  present  case,  the  indictment  was  defective  in  not 
stating  the  child  to  be  of  tender  years,  and  unable  to  provide  for 
itself.  However,  as  in  the  present  case,  the  objection  was  taken 
to  the  evidence  not  supporting  the  indictment,  rather  than  to  the 
indictment  itself;  and  there  being  some  difference  of  opinion,  all 
THE  judges  thought  it  right  that  the  final  decision  should  be 
adjourned,  and  that  the  prisoner  should  suffer  the  whole  of  his 
imprisonment. 

Mr.  Justice  Chambre  thought  that  it  was  not  in  any  manner 
an  indictable  offence,  being  founded  wholly  on  contract 
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laot. 

REX  V.  JOHN  M'GREGOR. 

Serjeant,  at  the  Old  Baily  September  sessions,  in  the  year  1801,  ^^g^^  ^^ 
on  the  statute  39  G.  S.  c.  85.  (a)  state  whose 

The  indictment  charged,  "  That  John  M^Gregor^  after  12th  cmbS^d 
JulVf  1799,  to  wit,  on,  &c,  at,  &c.,  (he  the  said  John  McGregor  waa^asmother 
then  and  there  being  a  clerk  to  George  Shum,  William  Curtis^  ceny;  ■faring 
Codin  BhodcSj  &c.,  and  employed  by  them  in  the  capacity  of  such  ^^^^  *^Lff^ 
derk^)  did,  by  virtue  of  such  his  employment,  receive  and  take  into  his  posk 
into  his  possession  the  sum  of  three  hundred  pounds,  for  and  JSeof ha onh 
on  account  of  the  said  George  Shum,  &c.,  the  said  masters  and  emr  ployment,  or 
piUyers  of  the  said  John  McGregor,  and  that  he  the  said  John  \^  master  it 
McGregor  afterwards,  to  wit,  on,  &c^  at,  &c.,  with  force  and  insufficient, 
arms,  fraudulently  and  feloniously  did  em^zzle  and  secrete  the  8*C-  3  B.&P. 
said  three  hundred  pounds,  against  the  form  of  the  statute  in  c.  C.  909. 
such  case  made  and  provided;  and  so  the  said  John  McGregor  8 Bast, P. C. 
then  and  there,  to  wit,  on,  &c.,  at,  &c.,  with  force  and  arms,  fe- 
loniously did  steal,  take,  and  carry  away  the  said  three  hundred 
pounds  from  the  said  masters  and  employers  of  him  the  said 
John  M^Gregor^  on  whose  account  the  said  three  hundred  pounds 
was  so  taken  into  the  possession  of  the  said  John  M^Gregor^ 
being  such  clerk  so  employed  as  aforesaid,  against  the  form  of  the 
statute,"  &c 


(0)  By  which  it  is  enacted^  That  if  any  servant  or  clerk,  or  any  person  em- 
ployed for  the  purpose,  in  the  capacity  of  a  servant  or  clerk  to  any  person  or 
persons  whomsoever^&c,  shall  by  virtue  of  such  employment  receive  or  take  into 
his  possession  any  money,  &c.  for  or  in  the  name  or  on  the  account  of  his  master 
or  masters,  or  employer  or  employers,  and  shall  fraudulently  embezzle,  secrete, 
or  make  away  with  the  same,  or  any  part  thereof,  every  such  offender  shall  be 
deemed  to  have  feloniously  stolen  the  same  from  his  master,  &c^  or  employer, 
ftc^  for  whose  use,  or  in  whose  name,  or  on  whose  account,  the  same  was  or 
were  delivered  to  or  taken  into  the  possession  of  such  servant,  clerk,  &c.,  so 
employed,  although  such  money,  &c.,  was  or  were  no  otherwise  received  into 
the  possesnon  of  his  or  thdr  servant, 'clerk,  &c«  so  employed ;  and  every  such 
oflender,  bdng  thereof  lawfully  convicted,  shall  be  liable  to  be  transported  for 
any  term  not  exceeding  fourteen  years. 

c  4 
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1S02.  The  jury  having  found  the  prisoner  guilty ;  Knowlys,  for  the 

jl,^  "  "  \    prisoner,  took  the  following  objection  in  arrest  of  judgment,  which 
Case.        the  Common  Serjeant  reserved  for  the  opinion  of  the  judges, 
viz. 

That  the  charge  against  the  prisoner  is  not  sufficiently  set 
forth  on  4he  record,  inasmuch  as  the  said  sum  of  money  thereby 
alleged  to  have  been  feloniously  stolen,  taken,  and  carried  away 
by  the  prisoner,  is  not  in  either  of  the  counts  of  the  said  indict- 
ment specifically  and  expressly  averred  to  be  the  money  of  any 
person  or  persons  whatsoever. 

This  case  was  argued  (a)  in  the  Exchequer  Chamber  in  Hilary 
term,.  1802,  by  Knowlys  for  the  prisoner,  and  Best  Serjt.  for 
the  Crown.  All  the  judges  (except  Load  Kenyon  and  Mr. 
Justice  Rooke)  met  on  the  25th  oi  Febmary^  1802,  when  the 
majority  of  them  were  of  opinion  that  the  indictment  was  insuf- 
ficient, and  that  judgment  ought  to  be  arrested.  It  seemed  to  be 
the  general  opmion  that  the  statute  had  not  made  it  a  new  statutr 
able  felony,  but  had  only  made  it  a  larceny,  as  if  the  goods  or 
money  had  been  in  the  possession  of  the  master,  and  that  it  was 
therefore  necessary  to  state  the  money  or  goods  to  be  the  pro- 
perty of  some  person,  viz.  the  master,  as  in  common  cases  of 
larceny.  But  most  of  the  judges  seemed  to  think  that  it  could 
not  be  made  a  capital  felony  and  ousted  of  clergy,  by  laying  it  to 
have  been  committed  in  a  dwelling-house,  shop,  vessel,  or  navi- 
gable river,  &c.,  however  great  the  amount  might  be;  first,  because 
the  money  or  goods  could  not  be  said  to  be  under  the  protection 
of  the  dwelling-house,  8cc. ;  and  next,  that  the  statute  having  ' 
enabled  the  court  to  pass  a  heavier  sentence  than  in  common 
cases  of  larceny,  it  may  be  considered  as  havmg  limited  all  cases 
of  embezzlement  within  that  line  of  punishment 


{a)  See  the  argumentf  in  this  ca^e  in  3  B.  &  P.  p.  107. 
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RfiX  V.  SAMUEL  SCARES,  WILLIAM  ATKINSON, 

AND  JOHN  BRIGHTON. 

J.  HE  prisoners  were  tried  before  Mr.  Justice  Le  Blanc,  at  Persons  priyjr 
the  Winchester  Lent  assizes,  in  the  year  1802,  on  an  indictment  ^afoj?!^""^ 
charging  them  with  feloniously  uttering  and  publishing,  as  true,  note,  by  pre- 
a  certain  false,  forged,  and  counterfeit  bank  note  for  5/.,  knowing  ^^^^  ^^  utter- 
it  to  be  forced,  &c.,  with  intent  to  defraud  the  Governor  and  ®^  ^"'  ^^^ 

were  not  pre- 
Company  of  the  Bank  of  England.  sent  at  the 

There  were  the  other  usual  counts  for  forfirinc:,  and  for  dispos-  ?'"®  of  utter- 

^     .  .    ,    ing,  or  so  near 

ing  o^  and  putting  away  the  note  with  the  like  intent,  and  simi-  as  to  be  able 
lar  counts  stating  the  intent  to  be  to  defraud  the  person  to  ^j  or^assist^ 
whom  it  was  offered  in  payment.  ance,  held  not 

It  was  proved  that  the  prisoner,  Brighton^  offered  the  note  in  accessor!^  be- 
question  in  payment  to  one  Henry  Neudandj  at  Gosport ;  the  f*^re  the  fact. 
other  two  pitsone^'Sj  Soares  and  Atkinson,  were  not  with  Brighton  S.C.  sEdst, 
at  the  time  he  so  offered  the  note  in  payment,  nor  were  they  at  the 
time  in  Gosport,  but  both  of  them  were  waiting  at  Portsmovih 
till  Brighton  should  return  to  them ;  it  /laving  been  preoiously 
concerted  between  the  three  prisoners  that  Brighton  should  go  aoer 
the  water,  from  Portsmouth  to  Gosport,  Jbr  the  purpose  qfpass-- 
ing  the  note,  and  when  he  had  passed  it,  should  return  to  join 
the  other  two  prisoners  at  Portsmouth.     All  the  prisoners  knew 
this  was  a  forged  note,  and  had  been  concerned  together  in 
putting  off  another  note  of  the  same  sort,  and  in  sharing  among 
them  the  produce. 

The  counsel  for  Soares  and  Atkinson,  objected,  on  their  behalf, 
that  on  the  above  evidence  they  were  not  guilty  as  charged  by  this 
indictment,  not  being  present  at  the  time  that  Brighton  uttered 
the  note,  nor  so  near  as  to  be  able  to  aid  or  assist  him ;  and  that 
they  could  be  charged  only  as  accessories  before  the  fact* 

The  jury  found  that  the  forged  note  was  uttered  by  the  pri- 
soner Brighton,  by  concert  with  the  other  two  prisoners,  and  ^ 
found  them  all  three  guilty. 

The  prisoner  Brighton  "wt^  lefl  for  execution,  but  judgment 
was  respited  as  to  the  other  two;  the  counsel  for  the  Bank 
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1802.        desiring  to  have  an  opportunity  of  arguing  it,  if,  on  consider- 
SoA&Es*Case.  ^^^°'  ^^V  should  think  the  indictment  maintainable  against  the 

two  prisoners  who  were  not  present 

This  case  was  taken  into  consideration  by  all  the  judges,  on 
the  first  day  o(  Easter  term,  1802,  and  again,  in  the  same  term, 
on  the  29th  of  May,  1802,  when  they  wei*e  all  of  opinion  that 
the  conviction  was  wrong ;  that  the  two  prisoners  were  not  prin- 
cipals in  the  felony,  not  being  present  at  the  time  of  uttering 
or  so  near  as  to  be  able  to  afford  any  aid  or  assistance  to  the 
accomplice  who  actually  uttered  the  note,  and  they  thought  it 
too  clear  to  order  an  argument  on  it ;  an  application  was  accord- 
ingly made  to  the  Crown  for  a  pardon,  (a) 


1802.  REX  w.  ELIZABETH  SALMON. 

In  an  indict-  Jhe  prisoner  was  tried  before  Mr.  Justice  Grose,  at  the  Lent 

menton  the  .                       ^    ,  »      t                                    •    i-               '           t 

9G.I.C.  88.,  assizes  for  Thetford^  m  the  year  1802,  on  an  mdictment  upon  the 

to^atJf  iteSr  ^  ^- 1-  ^-  22.  (i),  for  voluntarily,  wilfully,  and  maliciously  setting 

it  is  no  an-  fire  to  the  hay-stack  of  one  Jokn  Catling, 

chwrae^that  '^  ^"^  proved*  by  the  prosecutor,   John  Catlings  that  one 

the  prisoner  Frosdike  had  for  several  years,  till  within  a  week  before  die 

orspightto  '7^  ^  August,  1801,  lived  with  the  prisoner  in  a  house  be* 

Uie  oiwitfr  of  longing  to  her;  and  that  in  the  summer  of  that  year  Rosdiie 

the  stack.  ~o  "o            „         ,      ^    ,            ,               ,   ^  ,t      .      ,              ,     « 

It  is  not  erected  a  small  stack  of  clover,  bay,  and  fodder  m  the  yard  of 

neceuaiT  to  ^  prisoner's,  near  her  house.    The  stack  was  made  of  some 

aver  in  the  r              -^                                                                                           ^ 

indictment  fodder  that  he  took  from  the  common  without  leave  of  the 

^wu^erebv  ownerSf  Bjod  some  clover,  said  to  have  been  bought  by  him ;  but 

bvmt.^*  Frosdike^  not  being  bound  over,  was  not  present,  and  therefera 

the  property  was  not  precisely  ascertained. 


(a)  Vide  Dam  and  HaW%  case,  Fateh.  1806,  post.  EUe*s  case,  Patdi.  1808, 
post. 

(Q  By  90. 1.  e.88.  s.  l.  it  is  enacted,  That  if  any  person  shall  unlawfi^ 
and  maliciously  maim  any  cattle,  &c.,  or  shall  set  fire  to  any  houe,  bam,  os 
outhouse,  or  to  any  .hovel,  cock,  mow,  or  stack  of  com/straw,  hay«  or  wood, 
shall  be  guilty  of  felony  witliout  benefit  of  clergy. 


CROWN  CASES  RESERVED.  5^7 

It  appeared,  that  on  the  7th  of  August,  at  two  o'clock  in        1S02. 
the  afternoon,  the  prosecutor,  in  the  presence  of  the  prisoner,      ^   ~-^/ 
bought  of  Frosdike  the  stack  and  a  pony,  for  which  he  paid  him         Case, 
fourteen  guineas,  the  pony  being  worth  twelve.     At  the  time 
the  money  was  paid,  the  prisoner,  who  was  present,  said  she 
would  burn  the  stack  to  the  ground ;  and  she  immediately,  in  * 
the  presence  of  ten  or  twelve  of  her  neighbours,  (some  of  whom 
were  called  as  witnesses,)  took  some  coals  from  the  fire  in  her 
house,  and  carried  them  upon  a  hod,  and  put  them  upon  the 
hay-stack,  which  not  immediately  taking  fire,  she  went  again 
into  the  house  and  took  a  pair  of  bellows,  with  which  she  blew 
the  coals,  and  then  the  stack  and  an  adjoining  hovel  belonging 
to  her  were  consumed,  in  the  sight  of  her  neighbours,  who  did 
not  interfere  to  prevent  it 

The  prosecutor^  Catling,  had  known  the  prisoner  nine  or  ten 
years,  but  had  no  communication  with  her  for  the  last  three  or 
four  years,  and  said  that  she  had  no  spite  or  malice  whatever 
against  him. 

The  prisoner  being  called  upon  for  her  defence,  said  that  she 
had  been  ill  treated  by  FrosdiJce,  who,  after  having  lived  with 
her  several  years,  had  latterly  absented  himself  fi:om  her,  and, 
at  last,  totally  left  her. 

The  prisoner's  counsel  olgected,  that  setting  fire  to  the  stack 
whilst  it  was  upon  the  ground  in  the  possession  of  the  prisoner, 
(though  such  burning  might  be  a  trespass,)  was  not  a  felony ;  and 
that  the  indictment  was  not  proved,  inasmuch  as  the  prosecutor, 
by  his  evidence,  had  negatived  all  malice  against  himself. 

The  jury  found  the  prisoner  guilty;  and  her  counsel  moved 
in  arrest  of  judgment,  on  the  ground  that  it  was  not  averred  in 
the  indictment  that,  by  reason  of  setting  on  fire,  the  stack  of  hay 
was  burnt  and  consumed.  Sentence  was  passed  upon  her,  but 
execution  was  respited,  in  order  to  take  the  opinion  of  the  judges 
upon  the  above  objections. 

On  the  first  day  of  Easter  term,  1802,  all  the  judges  being 
assembled  at  Lord  Ellenborough's  chambers,  were  of  opinion 
that  the  conviction  was  right;  that  it  was  liot  necessary  the  stack 
should  be  burned ;  the  words  of  the  act  are^  ^^  setjire  toi*  that 
the  hay  being  on  her  ground  made  no  di£ference,  if  it  was  not 
her  property ;  and  that  it  was  not  necessary  that  there  should  be 
malice  against  the  real  owner  of  the  hay. 
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REX  V.  JOSEPH  RICHARDS  and  another. 

Leaden  images  1  HE  prisoners  were  tried  before  Mr.  Serjeant  Best,  at  the  Lent 
fixe^nthe*  «^sizes  for  the  county  of  Hertford,  in  the  year  1 802,  on  an  indict- 
ground,near  ment  on  the  4fG.  2.  c.  32.  (a),  charging  them,  in  the  first  count, 
house,  and  ^"'^^^  stealings  on  the  25th  of  February,  1802,  sXAbbotfs  Laiigley^ 
summer  house  five  hundred  pounds  weight  of  lead  of  the  value  of  5i,  belonging 
enclosed  field  to  Thomas  Villiers  Hyde,  Earl  of  Clarendon  foced  in  a  certain 
in"th"^s'  ^^^*"  outlet  belonging  to  his  dwelling-house^  against  the  statute,  &c. 
enclosure  as  The  second  count  stated,  that  the  lead  was  Jijred  in  an  outlet 

are  no"  within  ^^^^^^g  l^  ^  "certain  building,  called  the  Temple  of  Pan. 
the  4  G.  2.  The  third  count,  that  it  was  ^ed  in  an  outlet  belonging  to  a 

certain  building. 

The  fourth,  fifth,  and  sixth  counts  were  the  same  as  the  above  ; 
only  stating,  that  the  lead  was  Jixed  in  a  garden,  instead  of  aa 
outlet. 

It  appeared  on  the  trial,  that  the  lead  stolen  consisted  of  three 
images,  which,  at  the  time  they  were  taken  by  the  prisoners, 
were  standing  on  three  pedestals,  to  which  they  were  &stened 
with  irons,  and  the  pedestals  were  fixed  in  the  gi'ound. 

The  images  were  standing  near  a  brick  building,  called  the 
Temple  of  Pan,  which  was  erected  in  an  enclosed  field  belonging 
to  the  Earl  of  Clarendon,  about  half  a  mile  fi*om  his  dwelling- 
house,  and  without  his  Lordship's  park  pales,  firom  which  it  was 
separated  by  a  public  road. 

The  Temple  of  Pan  was  occasionally  used  by  Lord  Clarendon 
as  a  tea-drinking  place.  The  building  had  doors  and  windows, 
which  were  kept  shut  when  the  family  of  Lord  Clarendon  were  not 
using  it :  the  doors  opened  into  the  place  where  the  images  stood. 


(a)  By  which  it  is  enacted,  That  every  person  who  shall  steal,  rip,  cut,  or 
break,  with  intent  to  steal,  any  lead,  iron  bar,  iron  gate,  iron  palisado,  or  iron 
rail  whatsoever,  being  fixed  to  any  dwelling-house,  outhouse,  coach-house, 
stable,  or  other  biuldmg  used  or  occupied  with  such  dwelling-house,  or  there- 
unto belonging,  or  to  any  other  building  whatsoever,  or  fixed  in  any  garden, 
orchard,  court-yard,  fence,  or  outlet  belonging  to  any  dwelling-house  or  other 
building,  shall  be  deemed  to  be  guilty  of  felon^'. 
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The  only  other  building  within  the  inclosure  was  an  open  build-        1802. 
ing,  which  was  once  a  bam,  but  it  was  then  only  used  as  a     ^  '   -  ■■- ' 

RlCHABDs's 

coach-house  when  the  family  came  to  the  Temple  of  Pan.  Case. 

The  jury,  on  very  clear  evidence,  found  both  prisoners  guilty ; 
but  judgment  was  respited,  in  order  to  take  the  opinion  of  the 
JUDGES  on  the  question,  Whether  the  stealing  of  lead,  situate  as 
these  images  were,  was  felony. 

In  Easter  term,  on  the  5th  of  May^  1802,  all  the  judges  met 
at  Lord  Ellenborough's  chambers,  ^hen  the  conviction  was 
held  wrong ;  this  being  no  outlet  or  garden  belonging  to  any  house  or 
building,  {a) 


REX  V.  MICHAEL  MICHAEL.  1802. 

1  HE  prisoner  was  tried  before  John  Silvester,  Esq.,  Common  indictment 
Serjeant,  at  the  London  Old  Bailey  sessions,  February,  1802,  for  uttering  af- 
upon  the  following  indictment ;  which  charged,  for  a  double 

That  heretofore,  viz.  at  the  general  quarter  sessions  of  the  offence  need 
peace,  &c.,  holden  at  Gtdldjbrdy  &c.,  on  15thju^,    40  G.  3.,  the  ofiender 
before,  &c.,  justices  of  our  Lord  the  King,  assigned  to  keep  *^  adjudged 
the  peace,  &c.,  the  defendant,  by  the  name  and  description  of  tuterer;  it  is 
Michael  Michael,  of,  &c.,  was  in  due  form  of  Iwm  tried  and  '^^*XS 
convicted  by  a  certain  jury  of  the  country,  duly  taken  and  sworn  was  tried  and 
between  our  said  Lord  the  King  and  the  said  Michael  Michael  uttering  ^  A. 
in  that  behalf,  on  a  certain  indictment  then  depending  against  and  of  uttering 
him,  the  said  Michael  Michael,   for  that  he  the  said  Michael  judg^  to  be 

Michael,  on  the  10th  JWy,  40  G.  3.,  with  force  and  arms,  at,  imprisoned  a 

year,  &c. 
&c.,  one  piece  of  false  and  counterfeit  money,  made  and  coun-  s.C.  sLeacb, 

terfeited  to  the*  likeness  and  similitude  of  a  piece  of  good,  lawful,  ^'^^^^'n 

and  current  money  and  gold  coin  of  this  realm,  called  a  half-  Adden.  xix. 

guinea,  as  and  for  a  piece  of  good,  lawful,  and  current  money  ^  ^ra  s 

and  gold  coin  of  this  realm,  called  a  half-guinea,  unlawfully,  and  Booth*% 

unjustly,  and  deceitfully  did  utter  to  one  James  Senior,  he,  the        *    ^'^* 

said  MicJiaelMichael,  at  the  time  when  he  so  uttered  the  said 

(a)  All  holdings  are  within  the  4G.2.  c.32.  Stealing  lead  from  a  summer 
house  within  the  same  inclosure  as  the  house,  though  at  the  distance  of  half  a 
mile,  b  therefore  within  the  statute.  .  Rex  v.  Norrit,  Mich,  1803,  post. 
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1802.  piece  of  false  and  counterfeit  money,  then  and  there  well  know* 
2^'  ,'  ing  the  same  to  be  fiJse  and  counterfeit ;  and  that  he,  the  said 
Case.  Michael  Michael^  at  the  time  when  he  so  uttered  the  said  piece 
of  false  and  counterfeit  money  as  aforesaid,  viz.  on  the  said  10th 
of  Jubf^  40  G.  3.,  at  &c^  had  about  him,  the  said  Michad 
Michaelj  in  the  custody  and  possession  of  him,  the  said  Michael 
Michaelf  one  other  piece  of  fidse  and  counterfeit  money,  made 
and  counterfeited  to  the  likeness  and  similitude  of  a  piece  of 
good,  lawfiil,  and  current  money  and  silver  coin  of  this  realm, 
called  a  half-crown,  he,  the  said  Michael  Michael^  then  and 
there  well  knowing  the  said  last-mentioned  piece  of  &lse  and 
counterfeit  money  to  be  &lse  and  counterfeit,  in  contempt,  &&, 
against  the  form  of  the  statute,  &c.,  and  against  the  peace,  &c. 
And  thereupon  it  was  considered  and  adjudged  by  the  said  Court, 
that  the  said  Michael  Michael,  for  the  misdemeanor  and  offence 
aforesaid,  in  the  indictment  abooe  specified,  should  be  imprisoned 
in  the  common  gaol  of  the  county  aforesaid,  for  the  space  of  one 
year,  and  until  he  found  sureties  for  his  good  behaviour  for  two 
years,  to  commence  from  the  expiration  of  the  first  year,  him- 
self to  be  bound  in  40/.,  and  two  sureties  in  20/.  each,  as  by  the 
record  thereof  doth  more  fully  appear.  And  the  jurors  further 
present,  &c.,  that  the  said  Michael  Michael,  late  of^  &c.,  la- 
bourer, having  been  so  convicted  as  a  common  utterer  qffolse  wio- 
ney,  afl;erwards,\to  wit,  on  the  14th  J!z;22^7^,  42  G.  3.,  at  the 
parish,  &c.^  with  force  and  arms,  at,  &c.,  one  piece  of  &lse  and 
counterfeit  money,  made  and  counterfeited  to  the  likeness  and 
similitude  of  a  piece  of  good,  lawful,  and  current  money  and  gold 
coin  of  this  realm,  called  a  seven-shilling  piece,  as  and  for  a  piece 
of  good,  lawful,  and  current  money  and  gold  coin  of  this  realm, 
called  a  seven-shilling  (Hece,  unlawfully,  unjustly,  deceitfully,  and 
feloniously  did  utter  to  one  John  Lucas,  he,  the  said  Michael 
Michael,  at  the  time  when  he  so  uttered  the  said  last-mentioned 
piece  of  false  and  counterfeit  money,  then  and  there  well  knowing 
the  same  to  be  fidse  and  counterfeit,  in  contempt,  &c.,  against 
the  form  of  the  statute,  &c.,  and  against  the  peace,  &c. 

There  was  a  second  count,  differing  from  the  first,  in  charg- 
ing the  prisoner  with  "  having  been  so  convicted  as  aforesaid," 
instead  of  the  words  "  having  been  convicted  as  a  common  ut- 
terer of  false  money." 

The  prisoner  was  found  guilty ;  Knapp,  for  the  prisoner^  took 
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the  following  objection  to  the  indictment,  in  arrest  of  judgment,        1802. 
which  was  reserved  for  the  opinion  of  the  judges ;  xdz.  \g'   ^     / 

That  on  stating  the  original  record  and  judgment  of  the  Case. 
Court  of  quarter  sessions,  it  is  not  stated  that  the  Court  did  ad* 
judge  the  defendant  to  be  a  common  ntterer,  but  only  that  they 
considered  and  adjudged  the  prisoner  to  be  imprisoned  twelve 
months,  and  to  find  surety  for  his  good  behaviour  for  two  years 
more. 

On  the  first  day  of  Easter  term,  1 802,  all  the  judges  present 
at  Lord  Ellenborough's  chambers,  in  Serjeants  Inn^  held  the 
eonviction  right;  that  this  case  had  been  decided  in  Bexv. 
Smith  (a),  and  Rex  v.  Booth,  {b) 


REX  V.  BENJAMIN  POOLEY.  1802. 

1  he  prisoner  was  tried  before  Mr.  Justice  Lawrence,  at  the  A  person  em- 
OH  Bailey  January  sessions,  in  the  year  1801,  and  found  guilty  p(ML)ffice|at 
on  an  indictment  fi*amed  on  the  7  G.  S.  c.  50.  s.  2.  {c\  charging  the  time  of 
him  with  stealing  out  of  the  post-office  a  letter  sent  to  be  delivered  creti^  a  let- 

It  appeared  that  the  prisoner  was  enjployed  in  the  penny-post  zecond  tectum 
department  as  a  ckarge^taker,  and  as  a  leiter-^arrier,  and  that,  as  a  ^hich  makes  ' 
diarge-taker,  all  letters  arriving  by  the  general  post,  which  were  it  larceny  to 
to  be  delivered  by  the  carriers  of  the  penny-post  of  the  eastern  di-  outofthe^t- 

vision,  were  delivered  to  him  to  be  divided  according  to  the  different  ^^^^  ^'^^ 

that  in  an  in- 
dictment on  this  statute,  tf  check  on  unstamped  paper,  drawn  by  a  person  linng  30  miles 
distant  from  London,  was  admissible  in  evidence  for  tne  purpose  of  proving  ^e  fiict  odteaSng 
ike  iftter.    S.  C.  8  Leach,  900.904.    3  B.  &  P.  915.     1  Kast,  P.  C.  Adden.  xvii. 


(•)  Supra,  5.  S.  C.  2  B.  &  P.  1 27.  (*>  Snpra,  7. 

(c)  By  which  it  is  enacted.  That  if  any  person  or  pertons  shall  rob  an j  maif 
or  mails,  in  which  letters  are  sent  and  conveyed  by  the  post,  of  any  letter  or 
letters,  packet  or  packets,  beg  or  mail  of  letters,  or  shall  steal  or  take  from  or 
dut  of  any  such  moil  or  mails,  or  from  or  out  of  any  bag  or  bags  of  letters 
ient  or  conveyed  by  the  post,  or  from  or  out  of  any  pos^ofBce,  or  house  or 
place  for  the  receipt  or  delivery  of  letters  or  packets,  sent  or  to  be  sent  by  the 
post,  any  letter  or  letters,  packet  or  packets,  being  thereof  conVicted,  shdl  be 
gailty  of  felony  without  benefit  of  clergy. 
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1802.  walks  of  the  letter-carriers.  It  was  proved  that  he  did  not  deliver 
"^--v— -^  the  letter,  the  subject  of  this  indictment,  to  the  letter-carrier 
Case.  ^  within  whose  district  the  person  lived  to  whom  the  letter  was 
directed ;  but  that  he  opened  it,  and  took  out  of  it  a  check,  or 
draft,  for  200/.  on  the  Stratford  Place  bank,  drawn  on  un- 
stamped paper,  by  a  person  living  above  thirty  miles  from  Strat* 
ford  Place. 

It  was  objected  for  the  prisoner,  that  this  draft  bemg  on  un- 
stamped paper  could  not  be .  received  in  evidence  as  a  medium 
to  show  that  the  prisoner  had  stolen  the  letter; 

But  the  Court  over-ruled  the  objection,  being  of  opinion  the 
draft,  though  unstamped,  might  be  received  in  evidence  for 
collateral  purposes,  although  not  for  the  purpose  of  recovering 
the  money  contained  in  it. 

The  Court  entertaining  doubts  whether  the  second  section  of 
that  act  applied  to  servants  of  the  post-office,  against  whose  mis- 
conduct the  first  section  of  that  act  was  intended  to  guard,  and 
from  which  it  may  be  inferred,  that  the  legislature  did  not  con- 
ceive tliat  the  embezzling  a  letter  by  those  servants  was  a  larceny, 
reserved  the  question  for  the  opinion  of  the  judges. 

This  case  was  argued  before  all  the  judges,  on  Saturday^  the 
2d  May^  1801,  by  Knapp  for  the  prisoner,  and  Abbott  for  the 
Crown.  On  the  first  day  of  Trinity  term,  1802,  the  majority  of 
the  judges  held  that  the  prisoner,  appearing  on  the  evidence 
to  be  a  person  employed  in  the  post-office  at  the  time  of  taking 
or  secreting  the  letter,  was  not  within  the  second  section  of  the 
statute  7  G.  3.  c.50.,  and  therefore  that  the  conviction  was  wrong. 
And  he  was  accordingly  recommended  to  the  Crown  for  a 
pardon,  (a) 

{a)  But  ALL  THE  JUDGES  held,  in  the  case  of  Rex  y.Brotun,  Patch,  1817, 
M.  S.  C.  C.  R.  that  a  person  may  be  indicted  and  convicted  under  the  third  section 
of  the  52  G.3.  c,  143.  for  stealing  a  letter  though  he  has  an  employment  in  the 
post  office.  The  third  section  of  52  G.  5.  c.  145.  enacts.  That  if  any  person  shall 
steal  and  take  from  any  carriage,  or  from  the  possession  of  any  person  employed 
to  convey  letters  sent  by  the  post  of  Great  Britain,  or  from  or  out  of  any  post 
office,  or  house  or  place  for  the  receipt  or  delivery  of  letters  or  packets,  or  bags 
or  mails  of  letters  sent  or  to  be  sent  by  such  post,  any  letter  or  packet,  or  bag. 
or  mail  of  letters  sent  or  to  be  sent  by  such  post,  or  shall  steal  and  take, 
any  letter  or  packet  out  of  any  such  bag  or  mail,  every  person  so  ofiending,  and 
being  thereof  convicted,  shall  be  adjudged  guilty  of  felony,  and  shall  su&r  death.  . 
as  a  felon,  without  benefit  of  clei^. 
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1802. 

REX  V.  JOHN  TEAGUE. 


1  HE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at  the  Alterine  a  bill 

Hereford  Summer  Assizes,  in  the  year  1802,  on  an  indictment  to  a  higher 

charging  him  with  feloniously,  &c.  making,  forging,  and  counter-  f^  is  forg^ 

feiting  a  certain  bill  of  exchange,  as  follows,  vix.  son  maybein- 

"  No.  Q.  621.  50/.  Brecon^  24th  Jme^  1799.  7  G^.g.  c?s«^ 

On  demand,  pay  to  the  bearer  fifty-ponnds.  value  received.       for  for^g 

-rt      -rwr-  such  an  mstru- 

Eor  mllinsj  Jeffrej^s^  WiUcins^  and  WiUiami^  ment,  thoujrii 

Messrs.  Milk,  Vaughan,  &  Co.  J«  ^^ 

Bankers,  Bristol.  Walter  Jeffreys."  as  well  as 

foxve :  it  was 
witii  intbnt  tb  defraud  WaU^  WiUdns^  Walter  Jeffreys^  Jeffreys  held  no 

WiOdns,  and  WSUam  WiUiams,  against  the  statute,  &c.  Cihat  fc 

A  second  count  was  for  utterinir  the  same  knowing  it  to  be  fore  the  alter- 

forgedi    There  were  two  other  similar  counts,  stating  the  intent  ^^^q  p^id  by 

to  be  to  defiraud  Thomas  PwelL  the  drawer 

-  ^  ^  ^  and  re-issued* 

It  ll{>peared  diat  the  bill  was  drawn  and  signed  by  Wfllter  s.C.  sEast. 

J^^eysy  btle  ctf  the  partners  of  the  house,  for  ten  pounds  only,  ^•^'  ^''^" 

OQ  a  sitteen  penny  stamp  (then  the  proper  stamp  for  promissory 

nates  of  tesn  pounds  intended  to  be  re-*issued  fitfter  payment). 

This  bill  of  ^chabge  had  be^^  re-idsiied  three  times  by  Wilkiits 

ft  Co.  as  a  tbri  |)dund  bill.     It  appeared  diat  the  bill  had  been 

alter^  by  changing  ten  pbtinds  into  fifty  pounds,  in  the  part 

of  the'  bill  where  the  sum  is  expressed  in  figures,  as  also  in  the 

part  where  it  is  expressed  in  letters,  and  so  altered  had  been 

passed  by  the  prisoner  to  Thomas  PaooelL 

The  juTy  found  the  prisons  guilty  of  uttering  it  knowing  it  to 
be  forged ;  but  the  learned  Judge  respited  the  judgment  on  the 
objections  made  by  the  prisoner's  counsel,  viz. 

1st  That  this  was  a  forgery  by  altering  the  sum  in  a  genuine 
bill,  and  should  have  been  so  stated  in  the  indictment ;  the  statute 


taiieed  pottage,  eveiy  sach  person  being  thereof  convicted,  shall  be  deemed 
guilty  of  felony. 

All  the  Jodges  held  in  the  case  of  Rex  ▼.  Brown,  East.  T.  1 S 1 7,  that  a  person 
may  be  indicted  and  convicted  under  the  sd  section  of  52  Geo.  5.  c  145.  for 
sttaling  a  letter^  though  ha  has  an  employment  in  thepost-o%e. 
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1802.  7G.2*  C.22,  making  it  a  distinct  offence  to  alter^  viz.  If  any 
L  '  -  person  shall  falsely  make,  cUter  (a),  Jorge  or  counterfeitj  or  alter 
Case.  or  publish  as  true  any  false,  altered,  forged,  or  counterfeited  ac- 
ceptance of  any  bill  of  exchange^  or  accountable  receipt  for  any 
note,  bill,  or  other  security  for  payment  of  money,  or  warrant  or 
order  for  the  payment  of  money  or  delivery  of  goods,  with  intent, 
&c.  knowing,  &c. 

2dly.  That  the  act  permitting  the  re-issuing  of  notes  after  the 
same  shall  have  been  paid,  related  only  to  promissory  notes ,-  'but 
this  was  a  bill  of  exchange,  and  could  not  be  legally  re-issued 
without  a  fresh  stamp ;  and  having  been  re-issued  three  times  be- 
fore it  was  altered,  it  was  not  a  valid  bill  for  10/.  at  the  time  it 
was  altered  to  50/.,  and  therefore  it  was  not  that  species  of  forgery 
which  consbted  in  the  altering  a  true  and  valid  bill. 

On  the  first  day  of  Michaelmas  term,  1 802,  all  the  Judges  met 
at  Lord  Ellenborough's  chambers,  and  were  of  opinion  that  the 
indictment  was  good,  in  stating  that  the  prisoner  forged  and 
uttered  knowing  it  to  be  forged,  although  the  forgery  was  in 
altering  a  lOZ.  bill  into  a  50/.  bill,  and  that  it  was  not  ne- 
*cessary  to  state  that  he  altered  (b)  the  bill.  On  the  second  ob- 
jection ALL  THE  Judges  were  of  opinion,  thaU  although  the  bill 
was  not  a  good  and  valid  bill  for  10/.,  having  been  re-issued  afler 
having  been  paid,  and  being  only  stamped  with  the  proper  stamp 
for  a  Te-issxiable  promissory  note^  yet  that  it  was  the  same  thing 
as  forging  or  uttering  a  forged  bill  with  a  wrong  stamps  whidi 
has  been  determined  to  be  a  capital  felony  (c);  they  therefore  held 
the  conviction  right. 


(a)  But  see  2  Gpo,  3.  e.  25.  which  does  not  use  the  term  altera  but  makes  it 
felony  without  benefit  of  clergy,  to  falsely  make,  forge,  or  counterfeit,  or  utter 
any  forged  or  counterfeited  bill  of  exchange,  &c.;  and  see  also  the  preamble  to 
7  Geo,  2,  C.22. 

(b)  See  Rexy.  Datoson,  1  Stra.  19.  before  all  the  Judges  who  held,  that 
changing  the  figure  2  into  the  figure  5  in  a  bank  note  (220/.  to  250/.)  was/cr. 
gfng  and  caunterfeUing  a  bank  note. 

(c)  See  Hawkeiwooiti  Case,  1  Leach  C.C.  257.  and  Rex  v.  Morton^  2  East, 
P.  C.  955.  In  these  cases  it  was  held  that  forgery  might  be  committed  of  a 
bill  of  exchange  or  promissory  note  on  unstamped  paper. 
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180S. 
REX  «.  ROBERT  BAKEWELL. 

Ths  prisoner  was  tried  before  Thk  Recorder,  at  the  OldBaileu  Al-nkclerfc 
^^nnl  sesslonsj  in  the  year  1802.  employed  to 

The  indictment  charged,  that  Robert  BaketmU  was,  as  an  ^^"^d  "" 
officer  and  servant  of  the  Govenior  and  Company  of  the  Bank  ^S""^ 
ot  Englandy  entrusted  with  a  certaih  note,  the  tenor  whereof  is  ^  B«>k-notei 

follows :  ^^  lool«  in 

value  up  to  a 

<<  Mn  flKQfi  «  loool.  and 

^^•^^^^-  No.  6528.       who  in  the 

Bank,  coune  of  that 

16th  Jan.  1801.  h^Tfiher 

I  pn>mise  to  pay  to  Mr.  Abraham  Nadand,  or  bearer,  on  SfSru^n 
demand,  the  sum  of  fifty  pounds.  which  pM 


Be  1 6th  day  of  Jan.  1801.  description 

For  the  Goyemor  and  Company  7^tz^K 

^r»:/L__  ^^  _  F~v  took  from  that 

*^  '"^y*  Of  the  Bank  of  England^  filea/wirfbank 


Z««fo«,  the  16th  day  oiJan.  1801 .  d^ptio*Z['^ 

were  filed; 
took  from  tl 
-  '-'•  kuc  xwuK  oi  jcngiana,       fileajXHUbon 

Entered  C  CZoric.  S  TTmi»i,»„„,  »  note  for  soL 

&.  UNDERHiix."  Held  that  the 

belonging  to  the  said  Governor  and  Company,  and  that  he  did  S5te*!Lr''* 
feloniously  secrete,  embezzle,  and  run  away  with  tke  same  note.  •'*'*^«*  *»- 
against  the  statute,  &c.  ^^^on 

The  second  count  charged  the  prisoner,  that, as  an  officer  and  ^S biS?*hi'^ 
servant  of  the  Governor  and  Company  of  the  Bank  o(  England,  be  ^thinAf   "" 
was  entrusted  with  certain  effects  belongbg  to  the  said  Governor  ]Mla{'  "' 
and  Company,  that  is  to  say,  a  certab  paid  note,  and  that  he  did  ^  WheAer 
feloniously  secrete  and  embezzle,  and  run  away  with  the  said  c.n"cS^"y 
paid  note,  against  the  statute,  &c  the  Bank  is 

It  appeared,  that  the  prisoner  was  employed  by  the  bank  on  Ts  GA^fis.? 
the  26th  ot  Marchy  1801,  to  post  into  the  ledger,  and  to  read 

(tf)  By  which  it  is  enacted.  That  if  any  officer  or  servant  of  the  Governor 
and  Company  of  the  Bank  of  England,  being  entrusted  with  any  note.  Ml, 
dividend  warrant,  bond,  deed,  or  any  security,  money,  or  other  effects  belong.' 
ing  to  the  said  company,  or  having  any  bill,  dividend  wairant,  &c.  of  any  other 
person  or  persons  lodged  or  deposited  with  the  said  company,  or  with  him  as 
an  officer  or  servant  of  the  said  company,  shall  secrete,  embezzlc'or  run  away 
.with  any  such  note,  bill,  &c  or  any  part  of  them,  every  officer  or  servant  so 
oflending,  and  bdng  thereof  convicted  in  due  form  of  law,  shaU.  ba deemed 
guilty  of  felony  without  benefit  of  clergy. 
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1802.  from  the  cash-book,  bank  notes  of  certain  denominations,  t»z. 
^  ~ -  "^ ',  from  100/.  up  to  1000/.,  paid  on  the  24th  of  March  preceding; 
Case.  and  that  in  the  course  of  that  employment  he,  together  with 
many  other  clerks,  had  access  to  the  file  on  which  all  paid  notes 
of  every  denomination  were  placed  on  that  day ;  among  whidi 
was  the  note  in  question,  which  had  come  into  the  bank  and  had 
been  pai4  on  the  24<th  of  March^  and  which  note,  it  i^peared, 
he  had  himself  put  upon  the  file.  It  appeared  that  the  files, 
after  the  balance  of  the  evening  was  made  up,  were  locked  up  in 
Mr.  Neajlaruts  strong  room,  and  delivered  out  the  next  day.  It 
appeared  to  be  the  custom  of  the  bank,  after  payment  of  a  note,  to 
tear  off  the  cashier's  name,  and  upon  entering  it  in  the  cash-book 
to  punch  a  hole  through  it,  ppon  which  the  note  was  considered 
as  cancelled.  The  note  in  question  had  not  been  cancelled  in 
the  usual  manner,  the  cashier's  name  not  having  been  torn  o% 
though  the  entry  had  been  made  in  the  cash-book,  but  it  had 
been  punched,  though  the  hole  had  not  been  made  in  the  proper 
part  of  the  note. 

The  prisoner  took  this  note  from  the  file,  and  passed  it  for  a 
valuable  consideration. 

There  was  evidence  that  his  motive  was  to  get  a  reward  fitm 
the  bank,  by  showing  how  easily  such  fiiBuds  might  be  committed 
and  the  bank  defrauded. 

The  prisoner's  counsel  contended,  that  the  note  having  been 
paid  and  cancelled  by  the  bank,  was  not,  at  tlie  time  of  the 
embezzlement,  any  of  the  securities  mentioned  in  the  statute ; 
and  that  even  if  it  were  to  be  considered  as  a  note^  or  as  ^ffeds 
belonging  to  the  bank,  the  prisoner  had  not  been  entrusted  with 
the  possession  of  it  so  as  to  bring  him  within  die  statute,  the  only 
notes  with  which  he  could  be  said  to  have  been  entrusted  being 
notes  from  100/.  up  to  a  1000/. 

The  prisoner  was  found  guilty,  but  The  Recorder  saved  the 
objections  for  the  opinion  of  the  twelve  Judges. 

On  Tuesdajfy  SOth  Naoejnbery  1802,  this  case  was  argued 
before  all  the  Judges  (except  Heath  J.)  at  Serjeanfs  Inn  HaU, 
and  the  conviction  was  held  to  be  wrong,  on  the  ground  that 
it  did  not  appear,  by  the  facts  stated  in  the  case,  that  the  pri- 
soner was  a  person  entrusted  with  the  cancelled  note,  although 
he  had  acceu  to  it :  and  the  Judges  advised  that  the  prisoner 
should  be  recommended  to  the  Crown  'for  a  pardon. 
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REX  V.  EASTERBY  and  MA'CFARLANE. 

At  the  AdnuraJty  sessions  at  the  Old  Bailey^  holden  on  the  Admiraltyju- 

26th  of  October^  1802,  before  Sir  William  Scott,  Judge  of  the  Held  that  the 

High  Cow-t  of  Admiralty^   Lord  Ellenborough  C.  J.,   and  ^^?^?J^  *?*** 

Thompson  B.,  four  persons,  namely,  WiUiam  Codling  and  John  to  try  an  of- 

Reid^  mariners,  and  WiUiam  Macfarlane  and  George  Easterhfy  [he^gtXte*\  i 

merchants,  were  indicted  upon  the  statute  11  G.  1.  c.  29.  ss.  6,  7,  <^- 1*  c;39.  in 

The  indictment  stated,  that  the  said  WiUiam  Codling  and  John  destruction  of 

Reidy  on  the  8th  day  oi  August ^  in  the  forty-second  year  of  his  "*»ip?f  which 

majesty's  reign,  upon  the  high  seas  withyi  the  jurisdiction  of  the  were  the  own- 

Admiralty  of  England,  were  on  board  a  vessel  called  the  Ad-  ®"*t**?i[e  being 

.  ,    ,  no  evidence  of 

venhtrej  whereof  the  said  WiUiam  Codling  was  the  master  of  and  any  act  of  pro- 
belonging  to  the  same,  and  the  said  John  Reid  an  officer  belong-  upM^Se  hieh 
ing  to  the  same,  which  vessel  was  insured  for  divers  sums  of  seas  within  the 
money,  amounting,  in  the  whole,  to  the  sum  of  700/.,  by  Robert  the  AdmraUy. 

Skeddeny  Joseph  Marryaty  and  several  other  underwriters  (by  ^«  ^-  \  ?**'', 

P.  O.  Addend* 
name),  who  had  before  that  time  severally  underwritten  a  policy  xxvi.  s  Leach 

of  insurance  on  such  vessel ;  and  that  the  said  WiUiam  Codling  ^^^' 
and  John  Reid,  with  force  and  arms  on  the  high  seas  within  the 
jurisdiction  aforesaid,  &c.,  wilfblly  and  feloniously  made  divers 
holes  in  and  through  a  certain  part  of  tlie  said  vessel  called  the 
larboard  ruHj  and  divers  other  holes  in  and  through  a  certain 
other  part  of  the  said  vessel  called  the  larboard  quatier^  by  means 
whereof  the  w^tf r  of  the  said  sea  entered,  filled,  and  sunk  the 
said  vessel ;  and  that  the  said  WiUiam  Codling  and  John  Reid^  sq 
respectively  being  such  roaster  and  officer  belonging  to  the  said 
vessel,  thereby  wUiuUy  and  feloniously  destroyed  the  said  vessel, 
to  which  the  said  WiUiam  Codling  and  Jolm  Reid  so  respectively 
belonged,  with  a  wicked  and  dishonest  intent  and  design  to  pre- 
judice the  said  Robert  Shedden,  Joseph  Manyat^  and  the  several 
other  underwriters  (by  name),  and  who  had  so  underwritten  the 
said  policy  of  insurance  on  the  said  vessel,  and  were  severally 
and  respectively  insurers  on  the  said  vessel,  against  the  form  of 
the  statute,  &c. ;  and  that  WiUiam  Macfarlane  and  George  East- 
erly^  on  the  said  8th  day  of  August^  on  the  high  sea  within^  the 
jurisdiction  aforesaid,  were  owners  of,  and  each  of  ihefn  was  an 

D  3 


38  CROWN  CASES  RESERVED. 

1808.  owner  of,  the  said  vessel  called  the  AdverUure^  and  so  beuig  such 
^  T  ^^  owners,  and  each  of  them  being  such  owner,  with  force  and  arms, 
Qgge,  wilfully  and  feloniously  procured  the  said  WiUiam  Codling  and 
the  said  John  Reid^  the  felony  aforesaid,  in  manner  and  form 
aforesaid,  to  do,  commit,  and  perpetrate,  they  the  $aid  WiUiam 
Macfarlane  and  George  Easterly^  at  the  time  of  the  said  felony 
so  done,  committed,  and  perpetrated  by  the  said  William  Codling 
and  John  JReid  as  aforesaid,  being  owners,  and  each  of  them 
being  an  owner  of  the  said  .vessel,  with  a  wicked  and  dishonest 
intent  and  design  to  prejudice  the  said  Robert  Shedden^  Joseph 
Marryaty  and  the  several  other  underwriters  (by  name)  who  had 
underwritten  the  said  policy  of  insurance  on  the  said  vessel,  and 
were  severally  insurers  on  the  said  vessel,  against  the  form  of 
the  statute,  &c.  The  second  count  of  the  indictment  was  the 
same  as  the  first,  except  that  Joseph  Marryat  alone  was  therein 
stated  as  the  underwriter,  instead  of  the  whole  six  whose  names 
were  upon  the  policy.  The  third  count  was  the  same  as  the 
first,  except  that  the  vessel  was  therein  stated  to  have  been  cast 
away,  instead  of  being  destroyed  by  boring  holes,  &a  The 
fourth  count  was  the  same  as  the  second,  with  the  variation  of 
the  ship  being  alleged  to  have  been  cast  away,  instead  of  being 
destroyed  by  boring  holes,  &c.  The  fifth,  sixth,  seventh,  and 
eighth  counts  corresponded  with  the  first,  second,  third,  and 
fourth,  except  that  the  vessel  was,  in  such  fiflh,  sixth,  seventh, 
and  eighth  counts,  called  ^^  Adventure  instead  of  ^'  The  Ad- 
venturey*  and  except  that  Reid  was  therein  stated  to  have  been  a 
mariner  instead  of  an  ofiicer. 

It  appeared  by  the  evidence,  that  the  vessel  called  the  Ad" 
venture^  having  taken  in  part  of  her  cargo  in  the  port  of  London, 
saQed  therewith  to  Yarmouth^  where  she  took  in  other  part 
tfiereof,  and  from  thence  to  Deal;  that  a  few  days  afler  sailing 
from  Dealy  and  when  she  was  on  the  high  seas,  within  the  jurisdic- 
tion of  the  Admiralty^  at  the  distance  of  a  few  miles  from  Brighton, 
on  the  coast  of  Sussex,  she  was  sunk  by  means  of  the  boring  of 
several  holes  in  the  several  parts  of  her  bottom  described  in  the 
indictment,  by  augers,  and  more  particularly  by  means  of  a  large 
hole  being  made  in  her  bottom  by  a  crow  bar,  which  holes  were 
all  of  them  so  bored  and  made  by  one  Thomas  Cooper,  the  mate 
of  the  vessel,  by  the  orders,  and  some  of  them,  and  particularly 
the  hole  with  the  craoy-iar  (which  immediately  occasioned  the 
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sinking  and  destruction  of  the  vessel),  in  the  presence,  and  with        1803. 
the  assistance  of  the  prisoner  Codling,  the  master,  for  the  pur-    2      ^     , 
pose  of  thereby  occasioning  the  sinking  and  destruction  of  the         oise. 
ship  and  her  cargo. 

The  eyidence  a£fecting  Reid^  who  was  supercargo  on  board, 
and  present  when  some  of  the  holes  above  mentioned  were  bored 
(and  respecting  whom  a  question  might  have  arisen  whether  he 
was  an  officer  or  mariner  belonging  to  the  said  ship  (a) ),  is 
omitted,  inasmuch  as  the  jury  found  him  not  guilty. 

In  respect  to  Easierby  and  MacfarUme^  it  appeared  in  evidence 
that  they  were  joint  proprietors  of  the  whole  of  the  cargo  which 
was  shipped  on  board  the  Adventure;  that  they  all  along  acted 
as,  declared,  and  represented  themselves  to  be  joint  proprietors  of 
the  ship  as  well  as  the  cargo;  that  they  particularly  acted  as 
such  in  the  hiring  of  persons  to  serve  on  board  the  ship,  in 
giving  orders  to  and  treating  with  the  captain  as  joint  owners, 
both  before  and  after  the  vessel  was  destroyed,  in  the  giving  of 
orders  for  the  e£fecting  of  an  insurance  upon  the  ship,  on  their 
joint  account,  for  700^,  and  which  was,  in  &ct,  underwritten  by 
Shedden  and  Mcarryaty  and  the  several  other  underwriters  named 
in  the  indictment ;  and  that  they  also  described  themselves  in  an 
instrument  in  writing,  signed  by  each  of  them  (and  whereby  the 
above  mentioned  Reid  was  i43pointed  the  supercargo),  <<  as  sole 
proprietors  and  owners  of  the  brig  Adventure!*  It  appeared, 
however,  by  the  production  of  the  ship's  register  from  the  custom 
house  in  London,  that  one  Alexander  Geddes,  of  Mca^k  Lane,  was, 
on  the  12th  of  June,  1802,  the  registered  owner  of  the  ship 
Adventure,  described  as  of  the  port  of  London ;  and  that  the 
same  ship  was  afterwards,  on  the  16th  of  June,  1802,  (by  in-  ' 
dorsement  on  the  ship's  register)  assigned  by  Alexander  Geddes 
to'  the  prisoner  WiUiam  Macfarlane,  ftrom  whom  no  subsequent 
assignment  appeared  to  have  been  made. 

The  cargo  was,  on  Tuesday  the  10th  of  August,  1802,  being 
two  days  after  the  loss,  abandoned  to  the  underwriters  thereupon, 
by  a  joint  notice  of  abandonment  signed  by  both  the  prisoners^ 
Easterby  and  Macfarlane ;  and  the  ship  was,  on  the  same  day,  by 
a  like  notice  signed  by  the  prisoner  Macfarlane  alone,  abandoned 


(a)  Pow^t  case,  1  Leach«  45. 
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18CIS.       ^  ^P  underwriters  thereupon.    It  wns,  under  t)iese  cir^iiBi* 
^  ■■  v'l- J     stance^  contended  on  the  part  of  the  prisoner  Easterlgf^  that  b^ 

Caae.  ^^  P^^  ^^  ^^^^  ^f  ^  compliance  with  the  requisites  specified  in 
the  statutes  26  G.  3.  c.  60.  and  34  G.  S.  c.  68.^  an  owner  of  the 
ship  Adventurey  so  as  to  he  liable  in  that  character  to  the  penalties 
of  the  statute  11  G.  1.  c.  29.  s.  6.  (a) 

It  appeared  further,  by  the  evidence  of  one  StorwWi  wbp  wi^ 
originally  retained  b(y  Easterby  and  Macfarlane  to  proceed  as 
supercargo  on  board  the  ship,  and  who  entered  and  contipi^ed 
on  board  tiU  the  ship,  arrived  at  Deal^  that  in  a  conversation 
between  the  witness  and  Easierln/  and  Ma^rlanej  at  Easterijf^ 
house  at  Itotierhithey  about  three  week^  l^efor^  the  ship's  sailii^ 
and  after  the  witness  Storram  had  been  implied  to  by  Easteri;/  to 
go  in  the  ship,  Easterly,  threw  out  that  many  ships  had  been 
sunk)  and  might  be  so  to  take  in  the  imderwriters.  That  a^r- 
wards,  a  few  days  before  the  ship  sailedi  the  witness  was  f^gaip  in 
company  with  Easterly^  Macfarlane^  aqfl  Codling  the  m^ter  of 
th^  Adventure,  at  Easterln^s  house  at  RotherhUhey  when  Easterbjf 
said,  that]  ^^  they  wished  the  ship  to  proceed  from  London  ta 
Yarmouth,  and  from  Yarmouth  to  GibraUat;,  Oa^eie  to  sell  the 
whole  of  the  cargo  by  contract  at  public  vendue ;  that  after  it  waa 
so]d»  they  thought  an  opportunity  uMght  be  taken  to  sink  4^ 
ship,  and  that  the  people  on  board  might  take  the  bcff^  i|nd  get; 
on  shore ;  and  that  one  half  of  the  bills  lor  the  amount  of  the 
cargo  might  be  remitted  in  private  letters,  and  the  other  ha^f  in 
public  letters,  and  which  one  half  remitted  in  the  pul;>li^  le|(fHFii 
might  be  shown  as  the  whole  of  the  proceeds,  and  that  tho  unn 
derwriters  might  be  called  on  for  the  rest,  as  if  left  on  board.'' 
This  conversation  passed  in  the  presence  and  he^uing  of  Ma^xr^ 
lane  and  Codling,  the  principal  ^eaker  beuig  East^hgf ;  but 
Matfarlane  occasionally  joined  and  said  such  a  thing  might  be 
done,  and  Codling  occasionally  joined  also,  and  supposed  that 
sudi  a  thing  might  be  done  with  the  Adventure.  The  ^ame 
witness  afterwards  saw  Easterly  at  Deal,  but  never  saw  him  on 
board;  nor  did  it  appear  by  any  evidence  that  either  he  pr 


(a)  RoUetton  and  others  v.  Hibbert  and  others,  5T.R.  406.;  HUfbertv.Rol- 
Ictlon^  5  Brown's  Chan.  Rep.  571. ;  RoUetton  and  others  v.  Siuii/it  4  T.  R.  161. ; 
Cattiden  and  others  v.  Anderson,  5  T.  R.  709. ;  Wcsterdcll  v.  Dale,  7  T.  R.  506. 
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J4qffiaii^  waa  ever  p^rsoxmlly  present  on  board  the  ship,  t^te.       1£|QSp 

Aiveniurcy  pn  the  bigl^  seas.    The  intendon  of  JSastertyt  aod     '-   -      | 

Macfarlane  that  the  ship  should  be  destroyed  with  such  cargo  a£i         Case. 

ahoidd  be  on  bpard  he^  at  the  time  of  her  beii^  sunk,  was 

further  proy^  by  the  circqoistances  of  their  having  caused  to  be 

e^ted  insurances  upon  the  <^gQ  to  the  ampunt  of  10^2501.^ 

whereas  the  goods  fouqd  on  board  after  the  ship  with  |^er  cargp 

w^  ilEeighed  up  aqd  brqught  to  1^4  at  BfigkUm^  were  proyed 

to  have  be^  of  the  original  yalue^  9s  between  seller  and  buyer, 

of  ^2dU«  1^.,  and  m  wore;  ^d  by  their  having  respectiyel;; 

withdrawp  from  the  cargqi  after  (he  safue  had  be^  prigin^Jly 

shi(f)ed  a^  part  therepi^  sev^r;^  article^  soipe  being  storps  for. 

the  ship's  \|se,  a  part  of  which  were  carried  away  by  Easterly 

alqi(ie»  an4  other  parts  put  on  bpard  a  ship  palled  the  WiUiaii^ 

belpnging  fo  EasUniy  and  J^arfarlan^y  for  the  use  of  that  ship ; 

otbersy  bluing  articles  of  ponsiderable  value  pacV^ed  up  for  ex- 

poftatipn  9iS  merchandise,  of  which  ^o  less  than  fifteen  consider'- 

ahle  packages  were  found  in  the  h<>use  of  Easterly^  and  other 

like  goods,  which  had  been  at  MacfarUpn^^  hoqse,  were  found  at    ' 

the  house  of  a  fenn^e  fr^^nd  of  Ma^arUme^  to  which  they  ha4 

been  reiaoved  for  the  purpose  of  concealment  upon  Macfarlan^% 

being  taken  into  cjustpdy*    It  w^£(  al$^.  proved,  that  Easferby^  twq^ 

days  aiter  the  leiss  of  the  vessel,  came  down  to  Brzgiion^  near 

which  place,  the  ship  had  beet^  cast  away,  and  that  Easterbgf^  ip  i^. 

rooin  ipT  the  Ship  Inn  there,  in  the  presence  of  Marfarlane  ai^ 

Codlings  and  af^r  h^viug  first  talked  apart  with  Codlings  t^k^  ^ 

witness,  Coqper^  where  he  had  bored  the  holcji  and  what  sL^  it 

was;  find  ^ipou  Cooper  saying  that  h^  could  pot  tell  the  size, 

Easteirby^  u&k/^  him  if  i(  was  about  the  size  of  the  handle  of  a 

cbissel  which  wf^  then  in  the  room,   and  Cooper,  answering 

^*  hereabouts,"  JEa^^h^  bid  him  get  the  hfmdie  out  of  the 

chisel  and  s^arpe^  one  end  of  it,  in  order  therewith  to  pli^  up 

the  hole  in  case  the  vessel  should  drive  on  shore.    Easterbm 

afterwards  told  Codlings  that  he,  Codlings  was  a  ^jcimned  fool,^ 

and  made  a  stuped  job  of  it;  tha^  he  q^ght  have  tf^en  her  p^ 

the  coast  of  France^  and  there  they  might  have  tafcen  a  boat,  as 

it  was  fine  weather,  and  have  taken  either  shore.    MofifiarUme 

and  Easterby  then  ordered  Codlings  and  the  witness  Co(^per^  to 

go  to  London  together,  and  to  take  a  private  k)dgin^  and 

Easterly  told  Cooper  that  if  he  did  not  keep  close  he  would  be 
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1803*  hpld  of  Porter,  and  desired  him  to  be  quiet,  and  Sullivan  laid 
'p  '  '-/  hold  of  JBkfmes  and  desired  him  to  be  quiet  Porter,  upon  this, 
Case.  sat  down,  and  Sullivan  got  Byrnes  to  some  distance,  when  words 
passed  between  them,  and  they  spoke  loudly  to  each  other,  one 
saying  he  could  take  the  stick,  and  the  other  saying  he  could 
not;  and  there  was  a  good  deal  of  confusion,  during  which  the 
prisoner  Rankin,  another  dragoon,  whose  horse  was  billetted  at 
the  New  Inn,  came  in  and  asked  what  was  the  matter,  and 
coUared  Porter,  who  was  sitting  on  the  settle ;  and  immediately 
a  scuffle  ensued,  in  which  Porter,  Rankin,  Byrnes,  and  RayboU, 
who  endeavoured  to  part  them,  were  all  down  near  the  fire- 
place, and  against  the  fender.  Upon  this,  one  Richard  Playdon, 
pulled  the  two  soldiers,  Rankin  and  Byrnes,  off  from  the  others, 
upon  which  the  soldiers  closed  with  him  and  tried  to  pull  him 
down,  and  one  of  them  struck  him,  and  then  he  struck  Byrnes, 
and  threw  Rankin  down ;  and  upon  Rankin*^  coming  to  him, 
and  offering  to  strike  him,  Playdon  knocked  Rankin  down. 
Upon  this,  Byrnes  and  Rankin  went  to  RayboU  and  Porter,  who 
were  then  up,  and  got  them  down  again  near  the  back  door  of 
the  kitchen,  and  while  they  were  down,  kicked  and  beat  them, 
so  that  Porter  cried  murder ;  and  on  Sullivan  attempting  to  part 
them,  and  desiring  Rankin,  who  was  lying  upon  Porter,  and 
beating  him,  not  to  murder  the  man,  Rankin  said,  ^^  Damn  him, 
I  will  murder  him ;"  upon  which  William  Turvey  came  out  of  a 
iittle  parlour  adjoining  and  gave  Rankin  a  blow  on  the  throat, 
which  (according  to  the  expression  of  the  witness)  ^^  sent  him 
with  his  heels  upwards."  Upon  this  Rankin  went  out  into  the  back 
kitchen,  which  led  into  a  yard,  as  also  did  Byrnes.  Porter,  being 
helped  up  by  Turoey,  ran  to  the  fire-place,  got  hold  of  the  fire- 
pan, and  went  to  the  front  door  of  the  kitchen,  where  Sullivan 
was  standing,  having  hold  of  the  door,  and,  on  being  desired  by 
Tunxy  not  to  strike  Sullivan  as  he  did  not  think  he  had  done 
any  harm,  damned  him.  saying  he  was  one  of  them,  and  he 
would  have  a  smack  at  him ;  and  immediately  struck  Sullivan  a 
dreadful  blow,  which  cut  his  head,  and  made  him  stagger  to  a 
chair,  in  which  he  sat  doWti,  his  head  bleeding  a  good  deal.  As 
soon  as  Porter  had  struck  Sullivan  he  turned  from  him,  and 
went  with  the  shovel  raised  in  his  hands  towards  the  little  parlour 
adjoining  to  the  kitchen,  when  Rankin  came  into  the  kitchen,  at 
the  back-door,  in  a  violent  heat  and  passion,  with  a  pitchfork  in 
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his  hands,  carrying  it  with  the  points  forwards,  and  pushed  it  at        180S. 

Porter's  back  or  loins ;  and,  when  Porter's  foot  was  on  the  step     ^  '  ^/ 

of  the  door  of  the  little  parlour,  and  while  he  was  going  into  it,         Case. 

Itaniin  shoved  the  fork  at  Porter's  head ;  and,  without  drawing 

it  back  to  himself  jobbed  it  two  or  three  times  against  him. 

Upon  this,  Jiirvey  pulled  Porter  into  the  parlour  and  shut  the 

door  a^gainst  Rankin,    Porter^  by  Rarikiris  thrusting  the  fork  at 

him,  received  two  wounds  from  the  fork,  one  in  the  temple,  and 

another. in  the  throat;  that  in  the  temple  extended  into  the 

cavity  of  the  brain,  and  produced  matter,  which  occasioned  his 

death  in  about  a  month  after*     It  appeared,  that  the  points  of 

the  fork  were  very  blunt,  and  that  between  RankMs  going  out 

and  returning  with  the  pitch-fork,  no  greater  time  had  elapsed 

than  was  sufficient  for  Porter  to  get  up,  take  the  fire-shovd.  Walk 

across  the  kitchen,  strike  Sutttvan,  and  go  from  him  a  few  yahls 

towards  the  parlour,  which  was  about  a  minute. 

A  witness  called  by  the  prisoner  Rankin  proved,  that  the  next 
morning  he  appeared  to  have  received  a  bad  blow  on  the  head, 
which  was  blistered  as  if  struck  with  or  against  something  hot. 

Upon  this  evidence,  the  learned  Judge  directed  the  jury  to 
acquit  SuUivan  and  Bi/mes,  which  they  did ;  but  having  doubts 
whether  the  &cts  did  not  fix  the  crime  of  murder  on  Rankin^  the 
learned  Judge  told  the  jury,  that  if  they  believed  the  witnesses, 
he  thought  they  should  find  him  guilty ;  but  in  order  that  his 
case  might  be  more  fully  considered  by  all  the  Judges,  he  told 
them  that  if  they  found  him  guilty,  he  wished  them  to  say 
whether  they  thought  that  Rankin,  at  the  time  he  thrust  the 
fork  at  the  deceased,  knew  that  Porter  had  struck  Sullivan^  and 
whether  he  saw  Sullivan  bleeding,  and  whether  Rankin  had  any 
reason  to  apprehend  that  Porter  intended  to  strike  him  with  the 
fire-shovel,  and  whether,  when  Porter  was  on  the  ground  by  the 
door,  Rankin  made  use  of  the  expression,  <*  Damn  hin^  I  wiD 
murder  him.'' 

The  juiy,  after  some  deliberation,  found  Rankin  guilty,  and 
said  they  thought  he  did  not  know  that  SuUivan  had  been  struck ; 
that  he  did  not  see  Sullivan  bleeding ;  that  he  had  no  reason  to 
apprehend  Porter  intended  to  strike  him  with  the  fire-shovel,  and 
that  he  did  make  use  of  the  expression,  ^^Damn  him,  I  will 
murder  him." 

This  case  being  reserved  for  the  opinion  of  the  Judges,  was 
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1809.        considered  by  them  upon  the  Mk  November j  1802,  and  adjourned 
'      '  "^^     to  the  first  day  of  Ifiboy  term,  1803,  when  doubts  being  enter- 


Case,  tained  by  unifWMrf  the  Judges,  whether  the  offence  was  more 
than  aModaughter,  it  was  determined  that  the  prisoner  should 
be  nscommended  for  a  pardon  upon  the  terms  of  serving  as  a 
soldier  abroad  for  his  life. 


^2^^     REXw-ROBERTMEREDITHandRICHARDTURNER. 

Anoyeneerii  1  HIS  was  an  indictment  for  a  misdemeanor,  tried  before 
fyr  not  reliev-  ^^'  JUSTICE  Le  Blanc,  at  the  summer  assizes  at  Gloucester,  in 
ing  a  pwaper,    the  year  1802. 

an  order  for  The  indictment  charged,  that  on  the  1 7th  November^  42  G.  S., 

his  relief,  ex-  ^j^^  JViUiam  Marjaret  was  a  poor,  weak,  impotent,  and  infirm 
immediate  person,  wholly  unable  to  maintain  himself,  and  legally  settled  in 
SSerTSiCTe  is  ^®  parish  of  Deerhurst^  in  the  county  of  Gloucester,  and  justly 
not  time  to  get  intitled  by  the  laws  to  have  reasonable  and  necessary  support 
*°  ^   ^'  and  relief  found  and  provided  for  him  by  the  overseers  of  the 

said  parish,  and  that  the  said  defendants  then  being  overseers  of 
the  poor  of  the  said  parish,  and  having  the  said  William  Marjaret 
under  their  care  as  a  poor  person  of  and  belonging  to  the  said 
parish,  on  the  day  and  year  aforesaid,  and  from  thence  con- 
tinually, until  the  death  of  the  said  William  Marjaret,  not  re- 
garding their  duty,  wilfully,,  maliciously,  and  unjustly  neglected 
and  refused  to  find  and  provide  for  the  said  William  Marjaret 
reasonable  and  necessary  meat,  drink,  fire,  clothing,  bed  and 
bedding,  whereby  the  said  Marjaret  was  reduced  to  a  state  of 
extreme  weakness  and  infirmity;  and  afterwards,  viz.  on  the 
21st  December,  in  the  year  aforesaid,  died  through  the  want  of 
reasonable  and  necessary  meat,  drink,  fire,  clothing,  bed  and 
bedding,  to  the  damage  and  oppression  of  the  said  William 
Marjaret,  to  the  shortening  of  his  life,  and  to  the  evil  ex- 
ample, &c. 

On  the  trial,  the  jury  found  the  defendant  Meredith  guilty,  and 
acquitted  the  other  defendant,  Tiimer.  The  jury  also  said,'  that 
they  were  of  opinion  that  the  death  of  the  pauper,  William 
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Marjarety  was  not  occasioned  or  hastened  by  the  neglect  or        180S. 
misconduct  of  the  defendant  Meredith.  '      -      ', 

,^  Mebedith  I 

The  counsel  for  the  defendant  insisted,  that  he  could  not  be  Case, 
convicted  upon  the  above  indictment,  the  jury  having  negatived 
the  averment  that  he  died  by  reason  of  the  neglect ;  and  they 
also  urged,  in  arrest  of  judgment,  that  it  was  not  an  ofienoe 
indictable,  without  stating  an  order  of  a  magistrate  to  provide 
relief  for  a  pauper ;  except  in  a  case  of  sudden  emergency,  where 
immediate  relief  was  necessary  before  the  order  of  a  magistrate 
could  be  obtained ;  which  was  not  the  present  case.  The  learned 
JUDGE  thought,  that  the  purposes  of  justice  in  this  case  would  be 
best  answered  by  suspending  the  judgment,  and  therefore  took 
bail  for  the  appearance  of  the  defendant  at  the  next  assizes  to 
abide  the  sentence  of  the  court. 

The  case  came  under  the  consideration  of  the  judges  in 
Michaelmas  term  1802,  and  was  adjourned  until  the  following 
Hilary  terra,  when  it  was  further  adjourned,  as  there  was  a  dtf- 
ference  of  opinion  amongst  the  judges.  Lord  Sllenbobovgh 
C.  J.,  Lord  Alvanlet  C.  J.,  Heath  J.,  Rooks  J.,  and 
Graham  B.,  seemed  to  be  of  opinion  that  the  indictment  was 
good  and  the  conviction  proper,,  the  overseer  having  taken  the 
pauper  under  his  care ;  but  McDonald  C«  K,  Grose  J., 
Thompson  B.,  Lawrence  J.,  Le  Blanc  J.^  and  Chambre  J., 
thought  otherwise;  and  were  of  opinion,  that,  except  in  a  case  of 
immediate  and  urgent  necessity,  the  overseer  was  only  bound  to  < 
act  under  an  order  of  justices  in  a  case  where  such  an  order 
could  have  been  had.  It  was  agreed,  that  the  defendant  should 
enter  into  his  own  recognizance  to  iqppear  when  called  upon  to 
receive  the  judgment  of  the  court,  {a) 


{a)  But  there  may  be  eMes  in  which  the  neglect  to  provide  a  pauper  with 
necessaries  will  render 'an  overseer  liable  to  be  indicted.  Thus,  where  an  in- 
dictment stated  that  the  defendant  (an  overseer)  had  under  his  care  a  poor 
person  belonging  to  his  township,  but  neglected  or  refused  to  provide  for  her 
necessary  meat,  &c.,  whereby  she  was  reduced  to  a  state  of  extreme  weakness, 
and  afterwards,  through  want  of  such  reasonable  and  necessary  meat,  &c., 
died,  the  defendant  was  convicted  and  sentenced  to  a  year's  imprisonment. 
Rejt  V.  Booths  HU.  T.  36  G.  5,  This  indictment  was  removed  by  certiorari  into 
B.  R.  in  the  vacadon  after  HU,  T.,  35  G.5^  and  the  defendant  having  been 
found  guilty  at  Torit,  was,  in  1R/.T.,  36  0,3.,  sentenced  to  be  imprisoned  for 
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1803. 

REX  to.  JAMES  GORDON,  dTftERwrsE  JAMES  WEAVER. 
Bisamy.  1  HE  prisoner  wite  tried  before  Mr.  Justice  Lawrence,  at  thfe 

When  the  /     •         n       i  *.  www  .       • 

prisoner,  sttmmer  assizes  for  the  county  of  Worcester^  in  the  ^ear  1802, 

havinc  been      upon  an  indictment  charging  him  with  felony,  in  marrying  on 

for  another  ofienee  is  detsined  in  the  same  connty  for  biganiy»  the  detainer  it  such  an  apprehen- 
sion as  will  warrant  the  indicting  him  in  that  county  under  1  Jac.  1  c.  11.  The  age  of  consent, 
within  the  provision  of  x.  5. 1  Jac,  1.  c.  1 1 .  is  fourteen  yeaft  in  a  man,  and  twelve  in  a  woman. 


twelve  calendar  months  in  NhffgOe.    This  indictment  was  to  the  following 
effect: — 

Wat  Riding  of  Yorkddre^  to  wit.  —  The  jurcnrs,  &c.  That  on  the  16th  of 
November,  34  G.3.,  one  Mercy  Stead,  single  woman,  was  a  poor,  weak,  im- 
potent, and  infirm  person,  wholly  unable  to  maintain  herself  and  legally  set- 
tied  within  the  towiiship  of  Bowling,  in  the  We9t  Biding  of  the  county  of 
York,  and  Justly  entitled  by  the  laws  and  statutes  of  this  reahn  to  have  rea- 
sonablc  and  necessary  support  and  relief  found  and  provided  for  her  by  the 
overseers  of  the  poor  of  the  said  township :  and  that  Jontu  Booih,  late  df 
Bowling  aforesaid,  in  the  said  Biding,  yeoman,  then  overseer  of  the  poor  of  the 
township  of  Bowling  aforesaid,  well  knowing  the  premises,  and  having  the  said 
Af.  S.  under  his  care  as  a  poor  person  of  and  belonging  to  the  said  township, 
but  wiiftiliy  and  malicidusiy  intendmg  to  injure  and  oppress  the  said  M.  SL  on 
thfe  day  and  year  aforesaid,  and  continually  afterwards,  until  the  day  of  the 
death  of  the  sud  M.  S^  which  happened  on  the  25th  of  the  same  month  of 
November,  in  the  year  aforesaid,  at  Bowling,  in  the  said  Riding,  his  duty 
in  this  behalf  in  nowise  regarding,  wilfully,  maliciously,  and  unjusUy  ne- 
glfecifed  and  refused  to  find  and  provide  for  the  said  M.  S.  reasonable  and  ne- 
ccsssary  meat,  drink,  clothing,  bed  and  bedcfing,  whereby  the  said  Si.  A  was 
reduced  to  a  state  of  extreme  weakness  tUid  Infirmity;  and  afterwatdson,  ftd, 
at  &c.,  through  the  want  of  such  reasonaUe  and  necessary  meat,  drink,  cloth- 
ing, bed  and  bedding,  died,  to  the  great  damage,  injury,  and  oppression  of  the 
said  M.S.,  and  to  the  shortening  of  her  lifi^  to  the  evU  example  of  aU  othecs 
in  the  like  case  offending,  and  against  the  peace,  Ac. 

In  a  case  where  an  overseer  was  indicted  for  neglecting  to  suj^ly  medical 
assbtance  when  requu^  to  a  pauper  labouring  under  dangerous  iUnes%  the 
learned  judge  before  whom  the  indictment  was  tried  held  that  an  ofleooe  was 
sufficiently  charged  and  proved,  though  such  pauper  was  not  in  the  parish  woik- 
house,  nor  had,  previously  to  his  illness,  received  or  stood  hi  need  of  parish 
relief.  Re^  v.  WilHum  Warren,  cor.  HoLaoYD  J.  Worcester  Lent  assizes,  i8«0. 
And  m  a  case  where  the  parents  of  a  bastard  child  had  n^lected  to  provide 
necessaries  for  its  sustenance,  it  was  decided  that  the  officers  of  the  parish  fit 

wh|ch  the  chUd  was  born  were  obl^ed  to  pi^vide  such  neoessariei  Without  an 
order  of  Justices.    Hayi  and  another  v.  Bryant,  i  H.  Blac.  t«. 
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the'Tth  ot  June^  180^,  one  EUxabeth  Lancj  in  the  pari^sh   of        180S. 
8t.C3emen^8f  in  the  county  of  the  city  of  Worcester^  Mary  Taylor^  Jordan's  Case 
his  former  wife,  being  then  living;  and  that  he  was  apprehended 
for  the  felony  aforesaid  at  the  parish  of  Astley,  in  the  county  of 
Worcester. 

The  &ct8  of  bodi  marriages  were  proired,  and  that  the  prisoner 
was  apprehended  in  the  county  of  Worcester  on  a  charge  of 
stealing  two  hammers  of  one  WiUiam  Collins  \  and  that  being  in 
the  house  of  correction  on  that  «5harge,  a  biU  of  indictment  was 
found  against  him  for  this  bigamy  at  the  quarter-sessions,  and 
on  the  bill  being  found,  he  was^detained  by  an  order  of  that 
court  It  appeared  forther  in  evidence  that  he  was  a  bastard, 
and  married  Mary  Taylor  before  he  was  of  the  age  of  twenty-one 
years,  and  when  he  was  about  twenty  years  old. 

The  counsel  for  the  prisoner  made  two  objections  to  his  con* 
▼lotion.  First,  that  an  indictment  could  be  preferred  against  him 
for  this  offence  only  in  the  county  where  the  second  marriage 
was,  or  in  some  other  county  where  he  was  apprehended  for  that 
ofifence;  whereas,  the  defendant  was  apprehended  in  the  county 
of  the  city  of  Worcester,  not  for  this  bigamy,  but  for  a  larceny ; 


A  late  gtatatfe  59  G.J.  c.l2.  contains  some  provisions  as  to  the  relief  of  poor 
persons.  The  first  section  enacts,  That  where  any  select  vestrj  shall  be  esta- 
Uiabed  under  that  act  the  overseers  shall,  in  the  execution  of  their  office, 
conform  to  the  directions  of  such  select  vestry,  and  shall  not  (except  in  cases 
of  sudden  emergency  or  urgent  necessity,  and  to  the  extent  only  of  such  tem- 
porary relief  as  such  case  shall  require,  and  except  by  order  of  justices  in  the 
cases  thereinafter  provided  for)  give  any  further  or  other  relief  or  allowance 
to  the  poor  than  such  as  shall  be  ordered  by  the  select  vestry.  The  second 
section  relates  to  orders  of  justices  for  relief  in  parishes  where  there  is  a  select 
vestry,  or  where  the  relief  of  the  poor  is  under  the  management  of  guardians, 
&c.y  bf  special  or  jocal  acts,  in  which  cases  two  justices  may  ordei"  relief;  but 
there  is  a  proviso  that  any  justice  may  make  an  order  for  relief  in  any  case  of 
urgent  necessity  to  be  specified,  &c.  The  fifth  section  enacts,  That  every 
order  after  the  1st  May,  1819,  for  relief  of  a  poor  person  by  the  officers  of  any 
parish  not  having  a  select  vestry  under  this  act,  shall  be  made  by  two  or 
more  juttices:  provided  that,  in  every  such  order,  the  special  cause  of  granting 
rdief  shall  be  stated  expresdy,  and  no  order  shall  extend  to  a  longer  time 
than  a  month  firora  the  date ;  provided  also,  that  in  cases  of  emergency  and 
urgent  distress  one  justice  may  order  relief,  stating  the  circumstances  in  the 
order;  but  no  soch  last-mentioned  order  is  to  entitle  any  person  to  relief  for 
more  than  14^yB  from  the  date,  and  the  same  is  not  to  have  any  effect  after 
the  next  petty  sessions. 

s 
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1803.        and  if  that  were  otherwise,  the  prisoner  could  not  be  convicted  on 
JoRDAN'flCase   ^^  indictment,  as  it  charged  that  he  was  apprehended  in  the 

county  for  this  felony,  which  was  not  proved,  as  his  apprehension 
was  for  a  larceny.  Secondly,  that  this  was  not  a  case  within  the 
1  st  Jac.  I.e.  11.,  there  being  a  provision  in  the  third  section  of  that 
statute,  that  it  shall  not  extend  to  any  person  for  or  by  reason 
of  any  former  marriage  had  within  age  of  consent;  which  age  was 
insisted,  since  the  26th  G.  2.  c.  SS.,  to  be  twenty-one,  and  not  as 
at  the  time  of  passhig  the  statute,  fourteen  in  males,  and  twelve 
in  females. 

The  jury  found  the  prisoner  guilty,  but  the  learned  judge 
reserved  these  points  for  the  consideration  of  the  judges.  The 
case  was  adjourned  from  Michaelmas  term,  1802,  until  Hilary 
term,  1803,  when  the  Judges  held  the  conviction  right,  being  of 
opinion,  upon  the  first  point,  that  as  the  prisoner  was  in  custody 
on  a  criminal  charge,  he  was  liable  to  be  tried  where  he  was  im*^ 
prisoned,  (a) 


180S.  REX  V.  JOHN  WILCOX. 

Foiigeiyat        j[  HE   indictment  against  the  prisoner  was  tried  before   Mr. 
Indictment  ^   Baron  Graham,  at  the  Salisbury  summer  assizes,  in  the  year 

held  to  be  bad  1802,  and  was  in  the  following  form. 

in  form,  as  it  _,      .  «  ^    ^t      i  /. 

did  not  state         The  jurors,  &c.  present,  that  heretofore,  to  wit,  on  the  27th 

what  the  in-     ^y  ^f  j^y^  jn  the  42d  year  of  the  reim  of  our  sovereiim  loid 

fltnimentwas         "  ii.iii  n^i 

in  respect  of     George  the  third,  by  the  grace  of  God,  &c.  John  Wilcox^  late  of 

Sy^S^ciml  ^^  ^^*y  ^^  ^^  ^^^^'^^  ^"  *^  ^^°°*y  ^^  ^^  labourer,  with 
mitted,  nor       force  and  arms,  at  the  city  of  New  Sarum  aforesaid,  in  the  county 

signing  it ffi?^  aforesaid,  did  falsely  make,  forge,  and  counterfeit,  and  cause  and 
authority  to      procure  to  be  falsely  made,  forged,  and  counterfeited,  a  certain 

paper  instrument,  partly  printed  and  partly  written,  in  the  words 

and  figures  following ;  that  is  to  say. 


(«)  Sec  Lord  Digby's  case,  Hutt.  151.,  upon  another  statute,  s  Jac.  e.  4. 
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"  FoL  44.  4.     Sarum  public  Weighing  Engine,  July  27th,  1802.        1803. 

One  Load  of  Coals,  from  Mr.  Wilcox  to  Mr.  Webb.  '  /-  ■/ 

Wilcox  s 

Ton.    cwt.      qrs.     lb.  Case. 

Gross        1        11        3       0 
Tare         0         6       0       0 


Neat  1  5       3       0 


Witness,  Wm,  Wort^  Book-keeper." 

with  intention  to  defraud  George  Webb,  against  the  peace,  &c. 
In  the  second  count  the  jurors  aforesaid  did  further  present,  that 
the  said  John  Wilcox,  on  the  same  27th  day  oijidy  aforesaid,  in 
the  year  aforesaid,  at  the  city  aforesaid,  in  the  county  aforesaid, 
had  in  his  custody  and  possession  a  certain  other  false,  forged,  and 
counterfeited  paper  instrument,  partly  printed  and  partly  written ; 
which  said  last-mentioned  ialse^  forged,  and  counterfeited  paper 
instrument  is  in  the  words  and  figures  following ;  that  is  to  say, 
(here  the  instrument  was  set  out  exactly  as  before)  and  the  jurors, 
&C.  did  further  present,  that  the  said  John  Wilcox  having  the  said 
last-mentioned  fisdse,  forged,  and  counterfeited  paper  instrument 
in  his  custody  and  possession,  afterwards,  (to  wit)  on  the  27th  day 
of  July  aforesaid,  in  the  42d  year  aforesaid,  with  force  and  arms, 
in  the  city  aforesaid,  in  the  county  aforesaid,  the  said  last-men- 
tioned false,  forged,  and  counterfeited  paper  instrument  did  utter 
and  publish  as  a  true  instrument,  he  the  said  John  Wilcox,  at  the 
time  of  uttering  and  publishing  the  same,  then  and  there  well 
knowing' tibe  same  to  be  false,  forged,  and  counterfeited,  with  inten- 
tion to  defraud  the  snd  George  Webb,  against  the  peace,  &c.  In 
the  third  count  the  jurors  aforesaid,  &c.  did  further  present,  that 
heretofore  (to  wit)  on  the  27th  day  of  Jtdy  aforesaid,  in  the  year 
aforesaid,  at  the  city  aforesaid,  in  the  county  aforesaid,  the  said 
George  Webb  a»itracted  and  agreed  with  the  said  John  Wilcox  to 
buy  of  him  the  said  John  Wilcox,  a  certain  quantity  of  coal,  at  and 
after  the  rate  of  eighteen-pence  for  every  hundred  weight  thereof, 
and  so  in  proportion  for  a  less  quantity  than  a  hundred  weight  of 
such  coal,  which  said  coal  was  then  and  there  in  a  certain  car- 
riage, to  wit,  a  cart ;  and  the  jurors  aforesaid,  &c.  did  further 
present,  tiiat  the  said  J(An  Wilcox,  on  the  same  day  and  year  afore- 
said, at  the  city  aforesaid,  in  th6  county  aforesaid,  had  in  his  custody 
and  possession  a  certain  other  false,  forged,  and  counterfeited 
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1803.        paper  instrument,  partly  printed  and  partly  written ;  which  said 
^  — V-*'     last-mentioned  false,  forged,  and  counterfeited  paper  instrument 
(^3^^        is  as  follows    that  is  to  say,  (here  the  instrument  was  set  out 
exactly  as  before)  and  the  jurors  aforesaid,  &c.  did  further  present 
that  the  said  John  Wilcoxy  so  having  the  said  last-mentioned  &lse, 
forged,  and  counterfeited  paper  instrument  in  his  possession,  after- 
wards (to  wit)  on  the  27th  day  of  Jidy  aforesaid,  in  the  year  afore- 
said, with  force  and  arms,  at  the  city  aforesaid,  in  the  county  afore- 
said, die  said  last  mentioned  false,  forged,  and  counterfeited  paper 
instrument  did  utter  and  publish  as  a  true  instrument,  with  intent 
to  deceive  the  said  George  fVebbj  and  cause  him  to  believe  that  the 
weight  of  the  said  coal  for  which  the  said  George  Webb  so  con- 
tracted  and  agreed  with  the  said  John  Wilcoxy  and  the  weight  of 
the  said  carriage  were  truly  stated  on  the  said  last-mentioned  false, 
forged,  and  counterfeited  paper  instrument,  and  were  as  follows 
(that  is  to  say)  gross,  one  ton,  eleven  hundred  weight,  and  three 
garters  of  a  hundred  weight,  and  tare  six  hundred  weight,  neat 
weight,  one  ton,  five  hundred  weight,  and  three  quarters  of  a 
hundred  weight;  whereas  in  truth  and  in  fact,  the  said  tare 
last-mentioned  at  the  time  of  uttering  and  publishing  the  said  last- 
mentioned  false,  forged,  and  counterfeited  paper  instrument,  was 
eight   hundred  weight,  and   the   neat  weight  one  ton,   three 
hundred,  and  three  quarters  of  a    hundred  weight;   and  the 
jurors  aforesaid,  &c.  did  further  present,  that  at  the  time  of 
uttering  and  publishing  the  said  last-mentioned  false,  forged,  and 
counterfeited  paper  instrument,  he  the  said  John  Wilcox  well  knew 
the  same  to  be  false,  forged,  and  counterfeited,  and  that  the  said 
last-mentioned  tare  was  eight  hundred  weight,  and  that  the  said 
last  mentioned  neat  weight  was  one  ton,  three  hundred  weight, 
and  three  quarters  of  a  hundred  weight,  and  not  one  ton,  five 
hundred  weight,  and  three  quarters  of  a  hundred  weight;  and 
that  the  said  John  Wilcox  so  uttered  and  published  the  said  last- 
mentioned  false,   forged,  and  counterfeited  paper  instrument, 
with  intention  to  defraud  the  said  George   Webby  against  the 
peace,  &c. 

It  was  clearly  proved  by  the  servant  who  attended  the  weighing 
engine,  that  the  ticket  was  made  out  and  delivered  to  Wilcox  with 
the  figure  of  8  instead  of  that  of  6,  to  express  the  weight  of  the 
tare ;  and  that  the  8  had  been  altered  to  a  6  afler  the  ticket-had 
been  delivered  to  Wilcox ;  and  this  was  visible  on  a  near  inspe<>> 
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tion  of  the  ticket     When  presented  to  the  servant  of  the  pro-        1803. 
secutor.  the  net  weight  stood  one  ton,  five  hundred  weight,  and     ^„/  -  '  / 
three  quarters  of  a  hundred  weight,  instead  of  one  ton,  three         Case. 
hundred  weight,  and  three  quarters  of  a  hundred  weight;  accord- 
ing to  which  statement  the  coals  were  paid  for,  and  consequently 
the  prosecutor  was  made  to  pay  for  two  hundred  weight  of  coals 
more  than  he  really  received. 

The  .learned  Judge  doubted  whether  this  iraud  came  under 
the  denomination  of  forgery  at  common  law,  but  he  allowed  the 
indictment  to  proceed ;  and  the  defendant  being  found  guilty  ge-< 
nerally,  he  bound  him  over  to  appear  at  the  next  assizes  to  receive 
his  sentence,  if  the  Judges  should  be  of  opinion  that  the  in- 
dictment could  be  sustained. 

The  case  having  been  mentioned  in  Michaelmas  term,  1802, 
and  adjourned  to  Hilary  term,  1803,  the  Judges  were  of 
opinion,  that  the  indictment  was  bad,  as  it  did  not  state  what  the 
instrument  was  in  respect  of  which  the  forgery  was  alleged  to 
have  been  committed,  nor  how  the  party  signing  it  had  authority 
to  sign  it.     And  the  judgment  was  consequently  arrested,  (a) 


REX  V.  JAMES  DIXON,  SAMUEL  HODGE,  alias 
TURNER,  SAMPSON  MORLEY,  alias  SAMUEL 
JOHNSON,  AND  THOMAS  WILSON. 


1803. 


This  was  ah  indictment  tried  before  Mr,  Baron  Graham,  at  i®  ^:  2.  c.  27. 

Stealing  calico 
the  ^ipnng  assizes  for  the  county  o( Nottingham^  in  the  year  1 803,and  placed  to  be 

founded  upon  the  18  G.  2.  c.  27.  s.  1  .,which  enacted,  "  That  alland  P^^;**^* '"  . 
eveiy  person  and  persons  who  shall  by  day  or  night  feloniously  made  use  of 
steal  any  linen,  fustian,  calico,  cotton,  cloth,  or  cloth  worked^  printer  for 
woven,  or  made  of  any  cotton  or  linen  yam  mixed,  or  any  thread,  ipinting,  dry- 
linen  or  cotton  yam,  linen  or  cotton  tape,  incle,  filleting,  laces,  J^at  in  order  ' 
or  any  other  linen,  fustian,  or  cotton  goods  or  wares  whatsoever,  ^^  support  the 

laid,  placed,  or  exposed   to   be   printed,  whitened,    bowked,  it  was  neces-  ' 

sary  to  prove 
that  the  building  from  which  the  calico  was  stolen  was  made  use  of  either  for  printing  or  dry- 
ing calico. 


(fl)  See  Rex  v.  Ward,  2  Lord  Raym.  1461 ;  2  Str.  747. 
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1803.  bleached,  or  dried,  in  any  whitening  or  bleaching-croft,  lands^ 
j^  '  J  fields,  or  grounds,  bowking-house,  drying-house,  printing-house. 
Others' Case  or  other  building,  ground,  or  place,  made  use  of  by  any  calico- 
printer,  whitster,  crofter,  bowker,  or  bleacher,  for  printing, 
whitening,  bowking,  bleaching,  or  drying  of  the  same,  to  the 
value  often  shillings,  or  who  shall  aid  or  assist,  or  shall  wilfully 
or  maliciously  hire  or  procure  any  other  person  or  persons  to 
commit  any  such  offence,  or  who  shall  buy  or  receive  any  such 
goods  or  wares  so  stolen,  knowing  the  same  to  be  stolen  as 
aforesaid,  shall  be  guilty  of  felony  without  benefit  of  clergy.'*  (a) 

The  first  count  of  tlie  indictment  charged,  that  the  prisoners, 
on  the  2d  January^  180S,  fifty  pieces  of  calico,  the  goods  of 
John  Freeth^  Samuel  and  John  Walshj  calico-printers,  being  laid 
and  placed  to  be  printed  in  a  certain  building  at  BtdweUj  made 
use  of  by  the  said  partners  for  printing  the  same  calico  in  the 
same  building  feloniously  did  steal  against  the  statute,  &c. 

A  second  count  charged  that  the  prisoners,  on  the  slune  day, 
fiffy  pieces  of  calico  of  the  said  partners,  laid  and  placed  to  be 
dried  in  a  certain  building  situate  at  BuIweUf  made  use  of  by 
the  said  partners  for  drying  of  the  same  calico,  in  the  same  last- 
mentioned  building  did  steal,  against  the  statute,  &c. 

The  third  count  charged,  that  the  prisoners  on  the  same  day, 
fifty  pieces  of  calico  of  the  said  partners,  laid  and  placed  to  be 
printed  in  a  certain  place  or  ground  situate  at  Btdwelli  made 
use  of  by  the  said  partners  for  printing  the  same  calico,  did  steal, 
against  the  statute,  &c. 

The  fourth  count  charged,  that  the  prisoners,  on  the  same 
day,  fifty  pieces  of  calico  of  the  goods  of  the  said  partners  did 
steal,  &c. 
*  The  case  depended  on  a  great  variety  of  circumstances,  which 

clearly  proved  that  the  prisoners,  together  with  another  person 
not  apprehended,  on  the  night  of  the  2d  January^  1803,  had 
•  stolen  firom  a  building  on  the  bleaching-grounds  of  the  pro- 
secutors, fifty  pieces  of  calico,  of  the  value  of  i4«0/.      And  it 


(a)  This  enactment  is  repealed  by  51  G.5.  c.  41.,  which  makes  similar  offences 
punishable  by  transportation  for  life,  or  for  any  term  not  less  than  seven 
years,  or  by  imprisonment  and  hard  labour  for  any  term  not  exceeding  seven 
}earb. 
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appeared  to  be  a  case  attended  with  circumstances  of  great        1803. 

lunnravation.  '      -      \ 

^^  .  .  Dixon  and 

The  trial  proceeded  without  any  objection  being  taken  as  to  OrHXBs'Caie. 
the  nature  of  this  building  by  the  counsel  for  the  prisoners,  and 
no  point  was  made  as  to  the  necessity  of  there  being  direct  and 
positive  proof  that  the  building  was  made,  use  of  either  for  print- 
ing the  calico,  or  for  drying  it:  the  impression  appearing  to 
have  been,  that  it  was  enough  to  bring  the  case  within  the 
statute,  if  the  calico  was  laid  in  the  building  in  order  to  receive 
in  the  course  of  the  manufacture  a  further  printing,  whether  the 
printing  took  place  there  or  elsewhere ;  and  no  question  was  there* 
fore  put  as  to  the  particular  nature  or  use  of  the  building.  The 
jury  found  all  the  prisoners  guilty ;  and  sentence  of  death  was 
pronounced  upon  them. 

But  after  the  trial,  a  doubt  was  syiggested  by  the  counsel  for 
the  prosecution,  whether  it  ought  not  to  have  been  proved  that 
the  building  was  made  use  of  for  the  purpose  of  printing  or 
drying  calico,  and  that  the  calico  in  question  was  placed  there 
for  that  purpose.  This  doubt  being  communicated  to  the  counsel 
for  the  prisoners,  he  wished  it  might  be  considered ;  and  though 
the  objection,  if  taken  at  the  trial,  would  probably  have  led  to 
evidence  that  the  building  was  frequently  used  for  the  purpose 
of  giving  the  finishing  print  to  calicoes  of  the  description  of  those 
stolen,  the  learned  Judge,  being  of  opinion  that  the  case  on  the 
part  of  the  prosecutors  had  been  left  defective  as  to  the  three 
first  counts  of  the  indictment,  wished  to  have  it  maturely  con- 
sidered, how  &r  that  defect  could  be  supplied  by  any  intendment 
or  inference;  and  the  case  was  therefore  submitted  by  him  to 
the  consideration  of  the  Judges. 

The  fects  respecting  the  building  were  proved  by  a  witness, 
Samuel  Walshy  one  of  the  partners,  who  said  that  it  was  a  building 
detached  fi:om  the  dwelling  house,  but  witliin  the  limits  of  the 
bleaching  grounds ;  and  was  a  building  in  which  they  deposited 
their  unfinished  goods :  that  the  calico  in  question  was  not 
finished  for  sale,  though  saleable  at  an  under  price :  and  that  the 
pieces  had  been  once  or  twice  printed,  but  had  not  received  the 
finishing  print,  and  were  not  made  up  for  sale.  The  unfinished 
were  compared  with  the  finished  pieces,  and  there  was  a  great 
difference  in  the  brightness  of  the  colours.  It  was  also  proved, 
that  the  building  was  locked  and  secured  by  a  three-inch  bar 
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1803. 

DixoN  and 
Others'  Case. 


across  the  door;  and  that  the  door  was  found  broken  to  pieces 
on  the  next  morning  after  the  goods  were  stolen. 

Upon  the  first  day  of  Easier  tdrm,  27th  of  Aprils  1808»all 
THE  Judges  (assembled  at  the  chambers  of  LordEllenbokouoh 
C.  J.)  were  of  opinion,  that  the  conviction  on  the  three  first 
counts  of  the  indictment,  which  contained  a  capital  charge^  was 
wrong,  inasmuch  as  the  building  from  which  the  calicoes  were 
stolen,  was  neither  a  building  made  use  of  for-  printing  or  for 
drying :  but  as  the  evidence  supported  the  fourth  count,  which 
charged  only  a  simple  larceny,  the  judges  were  of  opinion, 
that  the  prisoners  should  be  recommended  to  a  pardon,  on  con- 
dition of  transportation  for  seven  years. 


1803. 


REX  V.  JOHN  HOBSON. 


Embezzle- 
ment. 39G.5. 
e.  85.   County 
in  which  the 
ofience  u  com- 
mitted.  A  de- 
nifj  by  a  ser- 
vant when  in 
the  county  of 
Stqfbrdyo£  his 
having  receiv- 
ed money  in 
thegcounty  of 
Salop,  holden 
to  be  evidence 
to  show  that 
t\\e  receipt^in 
the  county  of 
Salop  was  with 
intent  to  em- 
bezzle within 
the  statute, 
and  therefore 
that  the  trial 
was  properly 
had  in  the 
count}'  of 
Salop, 

S.  C.  1  East, 
P.  C.  Addend, 
xxiv. 


jThe  prisoner  was  tried  before  Mr.  Justice  Chambre  at  the 
spring  assises  at  Shremburyj  in  the  year  180S,  upon  an  indict- 
ment framed  on  the  39th  G.  S.  c.  85.  for  receiving  money  by 
virtue  of  his  employment,  as  servant  to  one  Thomas  Heighwajfi 
on  account  of  the  said  Thxmiajs  Heigkmayj  his  master,  and 
fraudulently  sea*eting  and  embezzling  and  so  stealing  it,  the  in* 
dictment  stating  the  money  to  be  the  property  of  the  master. 

After  the  learned  Judge  had  summed  up  the  evidence  to  the 
jury,  the  prisoner's  counsel  suggested  an  objection,  that  there 
was  no  pi;oof  of  any  fact  arising  in  the  county  cf  Salop  sufficient 
to  give  jurisdiction  for  the  trial  of  the  oflfence  in  that  county. 

The  proof  (so  £bly  as  related  to  the  objection)  was,  that  the 
residence  of  the  master  wasi  in  StqffbrdAirey  at  Ldtchfieldy  where 
the  prisoner  served  him  in  his  trade :  that  on  the  morning  of 
Saturday  the  22d  of  January^  they  were  both  at  Skrewsbwy^  and 
the  master,  having  authorised  one  fVtUiam  Beaumont  to  collect 
some  debts  for  him  at  that  place,  returned  home  the  same 
morning,  leaving  the  prisoner  at  Shreubsbury  to  receive  the  money 
from  Beaumonti  and  bring  it  to  his  master  at  Utckfield  on  that 
night.  The  prisoner  engaged  to  do  so,  and  about  noon  received 
the  money  from  Beamnontj  and  also  a  letter  from  his  master. 
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which-  had  been  left  at  Beaumanfsj  and  did  not  relate  to  the  1803. 
money  transaction*  The  prisoner  left  Skrewsbury  soon  after-  '^  \r* 
wards,  but  did  not  go  on  to  Litchfield  that  ni^t,  having  slept  at 
a  public-honse  upon  the  road ;  and  he  did  not  go  to  his  master 
dll  about  8  o'clock  the  following  evening.  He  then  delivered 
the  letter,  and  bdng  asked  about  the  money,  he  said  he  had  not 
received  any.  A  few  days  afterwards,  the  master,  in  consequence 
of  information  he  had  received  by  letter,  charged  the  prisoner 
with  having  received  the  money ;  and  another  servant,  who  had 
been  at  Shrewsbury  on  the  Saturdeafj  being^  present,  told  the 
prisoner  that  he  had  seen  him  receive  money;  but* the  prisoner 
persisted  in  denying  that  he  had  received  any.  Some  time  after- 
wards the  master  having  received  further  intelligence,  ordered 
the  prisoner  to  go  to  Shrembwy  to  clear  himself.  On  the  Satttr^ 
day  following  the  prisoner  went  to  Beaumont,  at  his  house  in 
Shrewsbury,  and  desired  him  to  make  a  search  on  the  left-hand 
side  of  the  room  in  which  they  had  been.  No  search  was  made, 
Beaumont  telling  him  it  was  of  no  use  to  search  as  the  prisoner 
had  received  the  money  from  him. 

The  learned  Judge  thought  the  objection  prop^  for  the  con- 
sideration of  THE  Judges,  and  made  no  observations  upon '  it 
to  the  jury,  who  found  the  prisoner  guilty,  and  he  received 
sentence. 

The  prisoner's  receqpt  of  the  money  at  Shrewsbury ;  his  going 
thither  afterwards  to  clear  himself;  and  on  ihbt  occasion,  de- 
siring a  search  to  be  made  for  the  money,  as  if  he  had  left  it 
there ;  being  the  only  acts  appearing  to  be  done  in  Shrcpshire, 
the  following  questions  arose :  first,  whether  under  this  statute 
an  indictment  ma^  not  be  found  and  tried  in  the  county  where 
the  money  or  goods  are  received,  although  there  be  no  evi- 
dence of  any  other  &ct  locally  arising  within  the  same  county; 
and  secondly,  whether,  if  fiirther  local  proof  be  necessary,  the 
subsequent  conduct  of  the  prisoner  at  Shrewsbury,  was  not  su& 
ficient  to  obviate,  the  objection,  as  being  an  act  done  in  ftirther- 
ance  of  the  purpose  of  secreting  or  embezzling. 

Upon  Wednesday  the  27th  of  April,  1808,  being  the  first  day 
of  Easter  term,  all  the  Judges  (assembled  at  Lord  Ellen- 
borough's  chambers)  considered  of  this  case,  and  the  Majority  of 
them  held  that  the  conviction  was  right  Lawrence,  J.  was  of 
opinion,  that,  embezzling  being  the  offence,  there  was  no  evidence 


58  CROWN  CASES  RESERVED. 

1 803«  of  any  offence  in  Shropshire^  and  that  the  prisoner  was  improperly 
\^'  indicted  in  that  county.  But  the  other  Judges  were  of  opinicMi 
that  the  indictment  might  be  m  Shropshire^  where  the  prisoner 
received  the  money,  as  well  as  in  Stc^ffbrdshire,  where  he  em- 
bezzled it  by  not  accounting  for  it  to  his  master :  that  the  statute 
having  made  the  receiving  property  and  embezzUng  it  amount 
to  a  larceny,  made  the  offence  a  felony  where  the  property  was 
first  taken ;  and  that  the  offender  might  therefore  be  indicted 
in  that  or  in  any  other  county  into  which  he  carried  the  pro- 
perty.    Le  Blanc  J.  inclined  to  this  latter  opinion. 


1803. 


REX  t;.  JANE  FLETCHER. 


Murder.  1  HE  prisoner  was  tried  and  convicted  before   Mr.  Justice 

<9^  Whether  .Chambre,  at  the  spring  assizes  at  Hereford,  in  the  year  1805, 
dissection  and  upon  an  indictment  for  the  murder  of  her  bastard  child.  Sen- 
anatomisingin  tgnc^  ^f  death  was  immediately  passed  upon  her,  but,  in  pro- 
S5  G.s.  C.57.  nouncing  the  sentence,  that  part  of  it  which  relates  to  the  dis- 
ntft  ?the  section  and  anatomization  of  the  body  happened  to  be  omitted, 
sentence  to  be  The  other  convicts  being  in  court  to  receive  their  sentences,  the 
Sbie  JuoGB  attention  of  the  learned  Judge  was  drawn  off  to  them,  and  when 
upon  a  con-  that  business,  being  the  last  remaining  to  be  done  in  court,  was 
derer.  over,  the  court  was  adjourned  to  the  lodgings,  and  the  learned 

judge  did  not^  till  some  time  after  he  had  arrived  at  the  lodgings, 
recollect  the  omission.  The  calendar  was  taken  to  the  learned 
JUDGE  the  same  evening,  in  which  calendar  tlie  dissection  and 
anatomizing  of  the  body  were  stated  as  part  of  the  sentence,  and 
he  signed  the  calendar  at  the  lodgings ;  but  being  doubtful  how 
&r  that  could  remedy  the  defect  of  the  sentence  pronounced  in 
open  court,  and  what  would  be  tlie  legal  consequence  of  not 
having  conformed  literally  to  the  directions  of  the  statute  25  G.  2. 
c.  37.,  he  respited  the  execution  until  the  2d  day  of  Mcy,  and 
directed  the  particular  restraints  imposed  by  the  act  on  such 
convicts,  to  be  omitted  until  Friday  the  29th  oi  April,  in  order 
to  have  the  opportunity  in  the  mean  time  of  consulting  thc 
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JUDGES,  upon  the  proper  steps  to  be  taken  under  these  circuni"-        1803. 


Flbtchee's 
The  statute  25  G.  2.  c.  87^  reciting  that  the  horrid  crime  of        Case. 

murder  bad  been  of  late  more  frequently  perpetrated  than  for* 
merly,  was  passed  in  order  to  add  some  further  terror  and  pecu- 
liar marks  of  infiuny  to  the  punishment  of  death.  It  therefore 
provides  for  the  more  speedy  execution  of  such  ofienders,  and  for 
the  disposal  of  their  bodies  by  delivery  to  surgeons  to  be  dissected 
and  anatomized.  And  the  third  section  enacts,  ^^  that  sentence 
shall  be  pronounced  in  open  court,  immediately  afler  the  con« 
viction  of  such  murderer,  and  before  the  court  shall  proceed  to 
any  other  business,  unless  the  court  shall  see  reasonable  cause 
for  pos^ning  the  same ;  in  which  sentence  shall  be  expressed 
not  only  the  usual  judgment  of  death,  but  also  the  time  appointed 
hereby  for  the  execution  thereof,  and  the  marks  of  infamy  hereby 
directed  for  such  o&nders,  in  order  to  impress  a  just  horror  in 
the  mind  of  the  offender,  and  on  the'  minds  of  such  as  shall  be 
present,  of  the  heinous  crime  of  murder." 

This  case  was  taken  into  consideration  by  all  the  Judges^ 
(assembled  at  Lord  Ellenborough's  chambers,)  on  the  27th  of 
jlprily  1803,  being  the  first  day  of  Easter  term,  when  there  ap* 
peared  to  be  a  considerable  di£ference  of  opinion,  and  it  was  ad« 
joumed  to  the  first  day  of  Trinity  term. 

On  Friday  the  10th  of  Jimey  1809,  being  the  first  day  of 
Trifiity  term,  at  a  meeting  of  all  the  Judges  at  Lord  Ellen- 
borough's  chambers  in  Serjeanfs  Inn,  this  case  was  again  de- 
bated, when  THE  Judges  were  equally  divided  in  opinion :  Lord 
Ellenborough,  Lord  Alvanley,  Macdonald  C.  B.,  Heath 
J.,  RooKE  J.,  and  Chambre  J.,  being  of  opinion,  that  the  omis- 
sion of  dissection  and  anatomising  in  the  sentence  pronounced 
did  not  prevent  the  attainder  taking  place;  and  that  it  would 
not  be  error  if  the  judgment  were  formally  drawn  up  omitting 
that  part  of  the  sentence;  and  Hotham  B.,  Grose  J.,  Thom- 
son B.,  Lawrence  J.,  Le  Blanc  J.,  and  Graham  B.,  being 
of  a  contrary  opinion,  namely,  that  the  marks  of  infitmy  directed 
by  the  statute  were  a  material  part  of  the  sentence,  and  that  a 
judgment  omitting  such  part  would  be  erroneous. 

Those  Judges  who  thought  that  the  omission  was  not  an 
essential  part  of  the  judgment  argued  fix>m  the  several  clauses  of 
the  statute  25  G.  2.,  tliat  the  statute  was  only  directory ;  that  the 
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1803.        common  law  judgment  of  hanging  worked  the  attainder;  and-. 
Flbtghbb's     ^^^  ^  before  the  statute,  the  body  of  the  criminal  was  at  the^ 
Case.        king's  disposal^  the  statute  only  directed  how  it  should  be  dis- 
posed of  in  all  cases  of  murder,  and  that  to  inspire  greater 
horror,  the  mode  of  disposing  of  the  body  after  death  should  be 
stated  by  the  Judge  at  die  time  he  passed  sentence. 

The  Judges  who  thought  otherwise  relied  on  the  terms  of 
the  third  section  of  the  statute,  making  it  necessary  to  express 
the  marks  of  infamy  in  the  sentence;  and  conceived  that  such 
terms  were  added  as  a  further  punishment  for  the  oflfence :  and 
they  relied  much  upon  the  opinion  of  the  majority  of  the  Judges 
stated  in  Foster's  Crown  Law  at  the  end  of  the  case  of  Swan  v. 
Jefferys^  (a)  and  upon  the  form  in  which  judgments  in  cases  of 
mnrder  have  ever  since  the  statute  been  drawn  up,  making  the 
dissection  and  anatomising  a  part  of  the  judgment  (A) 

All  the  Judges  agreed  that  die  omission  in  the  passing  of 
the  sentence  might  have  been  remedied  by  the  Judge  going 
again  into  court,  after  adjournment,  from  the  lodgings,  and  order- 
ing the  prisoner  to  be  again  brought  up,  and  then  passing  the 
prq[>er  judgment;  a^  the  sentence  maybe  corrected  or  altered  at 
any  time  during  the  assizes. 

Upon  this  difference  of  opinion  it  was  resolved,  that  the  pri- 
soner should  be  reprieved  generally,  and  diat  application  should 
be  made  to  the  Crown  for  a  pardon  on  condition  of  transport- 
ation, {c) 


(a)  Fost,  107.  And  see  IRex  v.  WaUot^  Carth.  348.;  Rex  v.  Tucker,  Carth. 
317. 

(b)  4  Blac.  Com.  Append,  iv. 

(c)  It  is  not  an  essential  part  of  the  sentence  that  the  day  of  execution 
should  be  awarded  therein^  the  statute  in  that  respect  being  directory  only. 
Rex  Y.  W^att,  East.  T.  1 81 2.  pott. 
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REX  V.  CHARLES  BUTLER. 

fu£  prisoner  was  tried  before  Mr.  Justice  LAWREircE,  at  the  Bkamy. 
July  sessions  at  the  Old  Bailey,  in  the  year  1803,  for  bigamy,  in  ^j^J^J^^  ^ 
marrying  Elizabeth  Field,  his  first  wife  Lydia  BlackweU  being  licence,  and 
still  living;  he  being  for  the  said  felony  apprehended  at  the  parish  ui^eri^^ 
o(St»  George,  in  the  county  o{  Middlesex.  the  dme  of 

It  was  proved  that  the  prisoner  was  married  on  the  13th  of  itisneceisary 
February,  1791,  to  Lydia  BlackweU,  at  the  parish-church   of^^V^^^ 
Sunning,  in  Berkshire,  by  licence ;   and  that  the  woman  was  tion  to  give 
living  on  the   8th  of  June,    1803;   and  that  on  the  l*th  of  J^^'JJ^ 
December,  1800,  the  prisoner  married  Elizabeth  Field,  at  St.  required  by 
Botolph,  Bishopsgate,  and  was  apprehended  for  this  bigamy  at  act.  se^^TI! 
the  parish  oiSt,  George,  Middlesex  c  53. 1.11. 

The  prisoner  in  his  defence  proved  that  he  was  bom  on  the 
2A  of  January,  1771,  and  that  his  fether  was  then  alive;  and 
insisted  that  the  first  marriage  was  void,  as  it  was  not  proved  to 
have  been  by  £he  consent  of  his  father. 

The  learned  Judge  told  the  jury  that  he  thought  the  marriage 
was  to  be  presumed  valid,  unless  the  prisoner  proved  he  had 
notthat ;  consent  but  saved  the  point  for  the  consideration  of 
THE  Judges  :  and  under  such  direction  the  prisoner  was  found 
Guilty. 

The  case  was  submitted  to  the  consideration  of  the  Judges  in 
Michaelmas  term,  25th  of  November,  1803.  It  seems  that  the 
certificate  of  the  marriage  mentioned  that  the  prisoner  was  mar- 
ried by  licence,  and  did  not  express  that  the  marriage  was  by 
consent  of  parents  or  guardians.  And  all  the  Judges  (except 
Heath  J.  who  was  indisposed)  were  of  opinion,  that  as  it  was 
clearly  proved  that  the  prisoner  was  under  age  at  the  time  of  the 
marriage,  and  as  there  were  no  circumstances  fix>m  which  con- 
sent could  be  presumed,  the  conviction  was  wrong,  (a) 


(a)  It  seems  that  any  subsequent  countenance  from  parents  or  guardians, 
or  other  drcumstances  of  a  similar  kind,  might  afford  ground  for  presum- 
ing the  necesNry  consent. 
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1805. 
'^—^^"^  REX  V  JOHN  CRIGHTON. 

Embezzlement  ^  ^^  prisoner  was  convicted  before  Mr.  Baron  Thomson,  at 

by  a  clerk,  or  ^^  summer  assizes  for  the  county  of  Lancaster^  in  the  year  1808, 
servant  under  •'  ,  a         % 

39G.3.  C.85.    upon  the  following  first  count  of  an  indictment,  framed  upon 

taSLJ"     the  statute  39  G.S.C.85. 

Held,  that  it  LANCASHIRE  to  wit. — The  jurors  for  our  lord  the  king,  upon 
to^tate^the  ^^^  ^^^^  present  that  Jokn  Crightarij  late  of  Liverpool^  in  the 
conclusion  of  county  of  Lancaster^  labourer,  on  the  1 1th  day  of  February ^  43d, 
that  the  pri-  &<^«  &^  Liverpool  aforesaid,  in  the  said  county  of  Lancaster j  he, 
^onerfehm-  ^jj^  ^^  Jq/^^^  Crighton  being  then  and  there  a  servant  and  clerk, 
take,&c.  '  and  a  person  employed  for  the  purpose  in  the  capacity  of  servant 
wor?felOTri-  ^^  ^^^^^  ^  BobeH  Carr  and  Thomas  Askew  Har^j  did  by  virtue 
oisdy  was  not  of  such  his  employment,  as  such  servant  and  clerk,  and  person 
former  pwt  of  ^^i^ployed  as  aforesaid,  receive  and  take  into  his  possession  a  sum 
the  indictment  of  money,  to  wit,  the  sum  of  9/.  185.  9d,  of  lawful  money  of  Great 
word  embez«  Britain,  for,  and  on  the  account  of  the  said  Robert  Carr  and 
'^-  T.  A,  Hanlyj  his  said  masters  and  employers,  by  the  delivery  of 

the  same  by  one  Dorah  Frodshamy  as  agent  to  Edward  Frodsham^ 
to  the  said  John  Crighton  in  that  behalf;  and  that  the  said 
John  Crighton  afterwards,  to  wit,  on  the  said  1  Ith  day  oH  Febm- 
ary^  in  the  4Sd  year  aforesaid,  with  force  and  arms,  at  Liverpool 
aforesaid,  in  the  county  aforesaid,  did  fraudulently  embezzle  and 
secrete  and  make  away  with  part,  to  wit,  S/.  6s.  Id^  part  of  the 
said  sum  of  9/.  185.  9d. ;  and  so  the  jurors  aforesaid,  upon  their 
oath  aforesaid,  do  say,  that  the  said  John  Crighton^  on  the  said 
11th  day  of  February^  in  the  4Sd  year  aforesaid,  with  force  and 
arms,  at  Liverpool  aforesaid,  in  the  county  aforesaid,  in  manner 
and  form  aforesaid,  the  said  sum  of  SL  6s.  Id.  of  the  said  Robert 
Carr  and  T.  A.  Hardyj  from  the  said  Robert  Carr  and  T*  A. 
Hanty^  his  said  masters  and  employers,  for  whose  use  and  on 
whose  account  the  said  sum  of  money  was  so  as  aforesaid  de- 
livered to  him  the  said  John  Crighton^  being  such  servant  and 
clerk  as  aforesaid,  by  virtue  of  such  his  employment  as  aforesaid,- 
feloniously  did  steal,  take,  and  carry  away,  against  the  statute, 
&c.,  and  against  the  peace,  &c.  There  were  other  counts  in  the 
indictment,  upon  which  the  prisoner  was  acquitted. 

An  objection  was  taken  by  the  prisoner's  counsel  to  the  first 
count,  that  it  did  not  charge  that  the  prisoner  <^  feloniously"  cm- 
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bezzled,  &c«     It  was  answered  that  this  was  unnecessary ;  that        180^ 
the  indictment  in  charging  the  embezzlement  pursued  the  words    q^^q^^q^*^ 
of  the  statute;  and  that  it  was  sufficient  in  having  drawn  the         Caie. 
conclusion  that  so  the  prisoner  feloniously  stole  the  money  of  his 
masters  and  employers  from  them  for  whose  use  he  had  re- 

The  LEARNED  JuDGE  thought  it  proper  to  reserve  the  objection 
for  the  consideradon  of  the  Judges,  all  of  whom  (except 
Heath  J*,  who  was  indisposed)  considered  the  point  in  Michael^ 
mas  term,  25th  of  November^  180S,  and  held  the  conviction  ^ 

right,  (a) 


REX  u  WILLIAM  TAYLOR,  18os. 

Xhe  prisoner  was  tried  before  Mr.  Barok  Thomson,  at  the  Endiezslement 

Old  Bailey  October  settions,  in  the  year  1808,  upon  an  indict-  ^^^99  G.s. 

Cm  85*  dv  a 
ment  found  in  MiddUsexy  which  set  forth,  that  the  prisoner,  on  clerk  or  ser- 

the  27th  of  At^ust,  at  the  parish  of ».  Giles  in  the  Fields,  was  J^WchX^ 
servant  to  James  Barker^  of  the  same  parish  and  county,  fish-  ofifence  is  corn- 
monger ;  /md  being  such  servant,  then  and  there  did  receive  and  ^^^  '^\  ^/^^  * 
take  into  hb  possession  certain  monies,  to  wit,  ten  shillings,  for  and  vant  receive 
on  account  of  his  said  master  the  said  James  Barker j  and  having  so  master  in  the 

received  and  taken  into  his  possession  the  said  sum  of  money  for  <^unty  of  ^^ 

«^  -^  and  being  cali- 

and  on  account  of  his  said  master,  he  the  said  William  Taylor  ed  upon  to  ac- 
then  and  there  with  force  and  arms  fraudulently  and  feloniously  t^c  county  o? 
did  embezzle  and  secrete  the  same ;  and  so  the  jurors  as  afore-  B.  there  denv 
said,  &c.  say  that  he  the  said  William  Tcn^lor  then  and  there,  in  jt  \^^y  t^ 

manner  and  form  aforesaid,  did  steal,  take,  and  carry  away,  fit)m  indicted  for 

"^  the  embezxle- 

ment  in  the  latter  couAty.   S.  C.  3.  Bos.  &  Pui.  596.  s  Leach,  974. 


(a)  It  is  not  usual  at  the  present  time  to  state  by  whose  delivecy  the  money 
IS  received  by  the  party  accused,  as  in  the  count  set  forth  in  this  case.  And  it 
has  been  holden,that  the  indictment  ought  to  set  out  specifically  some  ardclis 
of  the  property  embezzled.  J7«rv.  Amaa«yTrin.T.  1817,jMiit  Thepfoperty 
should  be  descried  with  reference  to  the  mles  in  larceny,  the  ofience  under 
this  statute  being  a  statutable  larceny. 
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1 80S.        the  said  James  Barker^  his  said  master  and  emfdoyer,  the  said  sum 

*^^~'  \^     of  ten  shillinirs  of  the'raonies  of  the  said  James  Barker,  for  whose 

■  Xayloe  §  ^  -  *  ' 

Case.  use  and  on  whose  accotint  the  same  was  delivered  to  and  taken 
into  the  possession  of  the  said  William  Taybor^  being  such  ser- 
vant as  aforesaid,  against  the  form  of  the  statute,  &c«  A  second 
count  was  the  same  as  the  first,  only  charging  that  the  prisoner 
received  the  money  from  one  Mary  Stevens,  (a) 

It  appeared  in  evidence,  that  the  prosecutor  was  a  fishmonger 
in  Drury^ane,  and  that  the  prisoner  was  a  servant  employed  in 
his  business;  and  that  on  the  27th  o(  August^  1808,  the  prisoner 
was  sent  with  some  herrings  to  one  Mary  Stevens^  in  Cross^street^ 
Blackfriars-roadf  in  the  county  of  Surry,  who  had,  on  the  same 
morning,  agreed  to  buy  them  of  the  prosecutor  for  ten  shillings, 
and  to  send  the  money  back  by  the  servant  on  the  herrings 
being  delivered.  The  prosecutor  told  the  prisoner  he  was  to 
receive  ten  shillings  for  the  herrings  :  and  the  prisoner  being  sent 
with  them  about  six  in  the  evening,  delivered  them  to  Maty 
Stevcnsj  at  her  shop  in  Surrey f  upon  which  she  paid  him  the  ten 
shillings.  The  prisoner  returned  to  his  master's  in  Drury-lane 
about  eight  o'clock,  when  his  master  asked  him  whether  he  had 
brou^t  the  money  for  the  herrings,  to  which  he  answered  that 
he  had  not;  and  that  Mrs^ Stevens  had  not  paid  him:  and  he 
never  accounted  with  the  prosecutor  for  the  money.  The  pro- 
secutor paid  him  his  weekly  wages  that  night  (being  Saturday), 
and  the  prisoner  did  not  return  to  his  service.  In  about  a  tartr 
night  afterwards  the  prosecutor  discovered  that  the  prisoner  had 
received  the  ten  shillings  firom  il&5.  Stevens. 

It  was  contended  by  the  counsel  for  the  pisoner,  that  under 
these  circumstances  he  could  be  indicted  only  in  the  cpunty  of 
Surrey,  where  he  had  received  the  money.  The  prisoner  was 
found  guilty,  but  judgment  was  respited,  in  order  that  the 
opinion  of  the  Jubges  might  be  taken  upon  the  objection. 

The  case  was  taken  into  consideration  in  Michaelmas  term, 
25th  November,  1808,  when  Hobson's  case  (3)  was  referred  to, 
and  ALL  THE  Judges  (except  Heath  J.,  who  was  absent  from 


(a)  The  form  of  these  counts  would  probably  be  deemed  insufficient  at  this 
time  in  not  stating  that  the  prisoner  was  employed  and  entrosted  to  receiTe 
money.    Russ.  1237.  (b)  Ante,  56. 
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itidisposkion),  held  the  convictioo  right,  and  that  the  prisoner  isos. 
Was  properiy  mdicted  m  the  county  of  Middlesex.  From  the  ^— y— ■^'' 
opinion  of  the  Judges,  as  delivered  by  Lord  Alvanley  C.  J.,  {a)  ^gge. 
it  appears  to  have  been  holden  that  even  if  there  had  been 
evidence  of  the  prisoner  having  spent  the  money  on  the  other 
side  of  BlacJ^arS'bridge^  it  would  not  necessarily  have  confined 
the  trial  of  the  ofience  to  the  county  of  Surrey.  And  it  was  ob- 
served, that  there  was  no  evidence  of  any  act  to  bring  the  pri- 
soner within  the  statute  until  he  was  caUed  upon  by  his  master 
to  account :  that  when  called  upon  by  his  master  to  account,  the 
prisoner  denied  that  he  had  ever  received  the  money;  and  that 
this  was  the  first  act  from  which  the  jury  could  with  certainty  say 
that  the  prisoner  intended  to  embezzle.  So  that  there  was  no 
evidence  of  the  {Prisoner  having  done  any  act  to  embezzle  in  the 
county  of  Surrey y  nor  could  the  ofience  be  considered  as  complete 
nor  the  prisoner  as  guilty  within  the  statute,  until  be  had  refused 
to  account  to  his  roaster. 


REX  V.  CATAPODL  180*. 

1  HI  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the  Croydon  Where  a  cora-« 

• 

Summer  assizes,  in  the  year  180S,  on  an  indictment  for  a  mis-  pany  car"" 

^  \  .  onthebuMneM 

demeanor,  for  that  he  knowing,  and  without  an  authority  in  writing  of  banken, 

for  that  purpose  firom  a  certain  body  corporate,  caUed  the  British  f^^Af 

lAnen  Company ^  or  any  person  or  persons  duly  authorised  to  give  a  totally  dif- 

such  authority,  had  in  his  custody  a  certain  plate,  upon  which  said  p^,^^  ^^^ 

plate  was  engraved  part  of  a  promissory  note,  purporting  to  be  *^'  i^  *»  "J 

the  promissory  note  of  the  said  body  corporate  called  the  British  41  g.3.  c.57. 

Linen  Compam/y  the  tenor  of  which  said  plate  is  as  follows :  *',^"  *?  l>*^®  * 

«  Edinburgh  ( I  st  At^ust,  1 780.)  £  5,  »?«  ^^,  ^^  f^' 

.  change  m  the 

**  The  British  Linen  Company  promise  to  pay  on  demand,  to  name  of  such 

or  bearer,  five  pounds  sterling,  value  received*  corporate 

*^  °  I   company:  the 

"  By  order  of  the  Court  of  Directors.^  .  Judobs  were 

\  ,    ,  also  of  opinion, 

that  independent  of  this  objection,  the  indictment  was  bad,  haying  omitted  to  aVer  that  the  com- 
pany ^'airrieii  on  |Ae  ^WftneM  ^donA^i." 


(a)  3  Bos.  &  Pul.  598.;  s  Leach,  C.C.  974. 
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1804.  The  indictment,  which  contained  five  counts,  with  varianM^ 

'-'  -     ^     irrelevant  to  the  points  that  were  raised,  concluded  against  the 
Cate,        form  of  the  statute,  viz*  41  6.  S.  c.57.  (a) 

It  was  proved  that  the  prisoner  had  in  his  possession  the 
plate  described  in  the  indictment,  for  the  avowed  purpose  of 
forging  the  promissory  notes  of  the  said  company. 

A  charter  granted  in  20  6. 2.  was  then  proved,  wherein  it  ap- 
peared that  this  company  was  incorporated  for  the  sole  purpose 
of  carrying  on  the  linen  mannftctory  in  ScotlantL 

It  appeared  in  evidence,  that  they  had  carried  on  a  very  con- 
siderable banking  business,  and  issued  promissory  notes  to  a 
very  great  amount,  from  impressions  drawn  from  plates  similar 
to  the  plate  produced,  the  blanks  of  which  were  filled  up  as 
occasion  required. 

It  did  not  appear  that  the  ocAnpany  used  the  promissory  notes 
drawn  from  these  plates  in  the  business  of  th^  linen  trade^  or 
that  they  carried  on  the  linen  trade  at  all. 

An  objection  was  made  by  the  counsel  for  the  prisoner,  that 
the  company  not  having  been  incorporated  for  the  purpose  of 
carrying  on  the  banking  business,  they  did  not  exist  as  a  corpor- 
ation, but  were  mere  turn  entities  as  to  that  purpose ;  that  they 
could  not  issue  any  promissory  notes,  nor  authorise  any  person 
to  have  plates  from  whence  impressions  might  be  taken,  and 
therefore  were  not  within  the  statute. 

It  was  also  objected  that  the  indictment  was  bad,  from  having 
omitted  to  aver  that  the  company  ^^  carried  on  the  business  of 
bankers,^  which  the  act  requires. 

The  LEARNED  JuDGE  who  tried  the  case,  considering  these 
questions  of  great  importance,  reserved  them  for  the  consider- 
ation and  opinion  6f  the  JunaEs. 


(a)  By  the  8d  sect,  of  which  statute  it  is  enacted,  That  if  any  person  or  penoos, 
in  any  part  of  the  united  kingdom  of  Great  Britmn  and  Ireiand,  after  the  tenth 
of  July^  1801,  without  an  authority  in  writing  for  that  purpose,  shall  know- 
ingly have  in  his,  her,  or  their  custody  any  plate  or  device  for  making  or 
printing  any  Inll  of  exchange,  promissory  note,  ftc  of  any  person  or  persons, 
body  corporate,  banking  company,  or  partnership,  carrying  am  tke  Mmeujtf 
hankert^  for  the  first  ofifenoe,  shall  be  imprisoned  for  not  moi«  th^g  two  yftirt 
nor  less  than  six  months;  and  for  the  second  oi&nce,  to  be  transported  for 
seven  years. 
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This  case  was  adjourned  irom  the  first  day  of  Michaelmas        ISOit. 
term,   1803,  to  the  2lst  day  o{  January,  1804;   and  on  the    ^      -  '  / 
Sisc  day  of  January,  1804,  at  a  meeting  of  all  the  judges  at         Case. 
LfORD  Ellenborough's  house,  they  were  all  of  opinion  that  the 
indictment  was  bad,  and  that  judgment  ought  to  be  arrested ; 
because  it  was  not  averred  that  the  company  "  carried  on  the 
business  of  bankers"  which  the  act  requires.   It  seemed  to  be  the 
general  opinion  that  the  other  objection  was  also  fatal. 


REX  V.  ROBERT  ASLETT,  l^O*. 


M.  HE  prisoner  was  tried  and  convicted  before  Mr.  Justice  Le  Sccuritiw  i»- 
Bi^ANC,  at  the  Old  BcUley  September  sessions,  in  the  year  1803,  yeinment  as 
for  embezzling  efiects  belonging  to  the  Governor  and  Company  u-n*^''®^*****^^ 
of  the  Bank  o(  England,  he  being  an  officer  and  servant  of  the  fecti*  within 
bank,  and  as  such  intrusted  with  the  efiects.  of^th^^i^s. 

The  first  count  of  the  indictment  stated,  that  Bobert  Aslett  c.  i3.#.  13.  (a) 
was  an  officer  and  servant  of  the  Governor  and  Company  of  the  not  havlDg^^™ 
Bank  of  England,  and  as  such  officer  and  servant  was  intrusted  ^^^^  sigiied  by 

,.._  -  .-  .^11.*  person  legal- 

by  the  said  governor  and  company  with  certain  effects  belonging  \y  authorised, 
to  the  said  governor  and  company,  that  is  to  say,  a  certain  paper,  ^^f'lj  ^^j^i^Li 
partly  printed  and  partly  written,  purporting  to  be  a  bill  com-  Exchequer 
roonly  called  an  Exchequer  bill,  the  tenor  of  which  said  paper,  g  ^  ^  ^^^ 
partly  printed  and  partly  written,  is  as  follows,  that  is  to  say :  —  Rep.  i. 
(setting  forth  a  bill  for  500Z.  No.  835.),  which  said  paper  was  \]^*  ^'^' 
then  and  there  belonging  to  the  said  Governor  and  Company,  and 


(a)  By  which  section  it  is  enacted.  That  if  any  offieer  or  servant  of  the  Gover- 
nor and  Company  of  the  Bank  of  England,  being  intrusted  with  any  note»  bill, 
dividend  warrant,  bond,  deed,  or  any  security,  money,  or  ether  effects  belong- 
ing to  the  said  company,  or  having  any  bill,  dividend  warrant,  &c.  or  effects  of 
any  other  person  or  persons  lodged  or  deposited  with  the  said  company,  or 
with  him  as  an  ofiBicer  or  servant  of  the  said  company,  shall  secrete,  embezzle, 
or  run  away  with  any  such  note,  bill,  &c.  money  or  fffecU,  or  any  part  of 
them ;  every  officer  or  servant  so  offending,  and  being  thereof  convicted  in  due 
fiNrm  of  law,  shall  be  deemed  guilty  of  felony  without  benefit  of  dagy. 
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1804.  of  the  value  of  500/.,  and  which  said  sum  of  500/.,  in  the  said 
.  %  ~  paper  mentioned,  was  then  and  there  unpaid  and  unsatisfied  to  the 
said  Governor  and  Company,  the  holders  thereof.  (The  indicts 
ment  then  set  forth  two  other  bills  in  like  manner.  No.  2694.  and 
No.  1061.  each  for  1000/.)  And  that  the  said  Robert  Aslett  so 
then  and  there  being  such  officer  and  servant  of  the  said  Governor 
and  Company,  and  so  intrusted  as  aforesaid  with  the  said  effects^ 
so  as  aforesaid  belonging  to  the  said  Governor  and  Company,  did 
then  and  there,  with  force  and  arms,  feloniously  secrete,  embezzle, 
and  rua  away  with  the  said  effects  so  as  aforesaid  belonging  to  the 
said  Governor  and  Company,  and  of  the  value  of  2500/.,  against 
the  statute  and  agunst  the  peace,  &c. 

There  were  other  counts  in  the  indictment,  some  like  the  first 
count  above  set  forth,  only  not  stating  the  paper  to  be  of  any 
value;  and  others  not  stating  any  value,  but  stating  that  the 
Oovemor  and  Company,  had,  on  the  credit  and  security  of  the 
paper,  partly  printed  and  partly  written,  advanced  a  large  sum 
of  money,  which  money  was  impaid  and  unsatisfied  to  the 
Governor  and  Company,  the  holders  thereof. 

There  were  also  a  like  set  of  counts  calling  the  bills  securities 
instead  of  effects. 

It  was  admitted  on  the  part  of  the  prosecution,  that  these  bills 
were  not  valid  and  legal  Exchequer  bills  (a),  having  been  signed 
with  the  name  of  Lord  GrenviUej  the  auditor  of  the  Exchequer, 
by  a  person  not  legally  authorised  to  sign  them  for  him ;  but 
that  they  had  been  issued  as  good  and  valid  bills,  and  the 
Governor  and  Company  of  the  Bank  had  bought  them  and  paid 
for  them  as  such. 

Judgment  was  respited  that  the  opinion  of  the  JunGEs  might 
be  taken,  wheth^  these  bills  or  papers  were  effects  or  securities 
within  the  act  of  parliament  15  G.  2.  c.  IS.  s.  12. 

On  the  16th  of  February f  1804<,  this  case  was  argued  by 
Erskine  for  the  prisoner,  and  Giles  for  the  crown.  Two  points 


(a)  By  43  G.  3.  c.  60.  these  defective  papers  had  been  rendered  good  and 
valid  exchequer  bills  for  civil  purposes,  with  a  proviso  that  nothing  in  that  act 
contained  should  prejudice  or  affect  in  any  manner  whatever  any  prosecution 
then  depending,  or  which  might  be  thereafter  commenced  relating  to  the  said 
exchequer  bills  so  rendered  valid  for  civil  purposes. 
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were  made:  First,  that  the  39 G.  3.  c.85.  (a)  had  virtually  re-        1S01. 
pealed  the  15  G.  2.  c.  13.  s,  12.  as  to  the  punishment  of  death  ,        VV/ 
inflicted  on  the  offence  described  in  the  latter  act :  Secondly,  that 
as  these  were  admitted  not  to  be  valid  exchequer  bills,  tliey  were 
not  "  effect^*  within  the  meaning  of  the  15  G.  2.  c,  13.  s,  12. 

The  Judges  were  unanimous  that  the  39  G.  3.  c.  85.  had  not 
repealed  the  15  G.  2.  c.  13.  5. 12. ;  and  a  majority  of  the  Judges 
held  that  these  bills  and  papers  were  "  effect^'  within  the  1 5  G.  2., 
for  they  were  issued  under  the  authority  of  government  as  valid 
bills,  and  the  holder  had  a  claim  on  the  justice  of  government  for 
payment. 


REX  V.  JOSEPH  NORRIS.  1804. 

M,  HE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the  Hert-  A  summer- 
JbrdLent  assizes,  in  the  year  1804,  on  an  indictment  founded  on  occasionally 

the  statute  4?  G.  2.  c.  32.  (b)  for  tea  and  rer- 

freshment 
within  the  same  inclosure  as  the  house,  though  at  the  distance  of  about  half  a  mile,  ii  a  buildi 
ing  within  the  4  G,  2.  c,  58^    All  bttUdhigt  appear  to  be  within  4  G.  2.  c,  53. 


(a)  By  39  G»3,  r.  85.  it  is  enacted,  That  if  any  servant  or  clerk,  or  any 
person  employed  for  the  poipose  in  the  capacity  of  a  servant  or  clerk  for  any 
person  or  persons  whomsoever,  or  to  any  body  corporate  or  politic,  shall  by 
virtue  of  such  employment  receive  or  take  into  his  possesnon  any  money, 
goods,  bond,  bill,  note,  banker's  draft,  or  other  yaluable  security  or  effects,  for 
or  in  the  name  or  on  the  account  of  his  master  or  masters,  or  employer  or  em- 
ployers, and  shall  fraudulently  embezzle,  secrete,  or  make  away  with  the  same^ 
or  any  part  thereof  shall  be  deemed  to  have  feloniously  stolen  the  same  from 
his  master,  &c.,  employer,  &c.,  for  whose  use,  Urc,  the  same  was  or  were  de^ 
livered  to  or  ti^en  into  the  possession  of  such  servant,  clerk,  or  other  person 
so  employed,  although  such  money,  &c.  was  or  weve  no  otherwise  recdved  into 
the  possession  of  his  or  their  servant,  &c.;  and  every  such  of&nder,.his  adviser^, 
procurer,  aider,  or  abettor,  being  thereof  lawfully  convicted  or  attainted,  shall : 
be  liable  to  be  transported  for  any  term  not  exceeding  fourteen  years. 

{b)  By  which  it  is  enacted.  That  all  and  every  person  or  persons  who  shall 
steal,  rip,  cut  or  break,  with  intent  to  steal,  any  lead,  iron  bar,  iron  gate,  iron 
palisade,  or  iron  nul  whatsoever,  being  fixed  to  any  dwelUng-house,  outhouse^ 
coach-house,  stable4>r  other  buScUng,  used  or  oocupi^  with  such  dweUing- 
house,  or  thereunto  belonging,  or  to  any  other  building  whatsoever,  or  fixed 
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1S04!.  The  indictment  contained  two  counts :  the  first  charged  the 

NbRjftis'ftCase  P''^^^^''  ^*^  stealing  80lb.  of  lead  belonging  to  Drummond 

Smith,  Esq.,  and  fixed  to  a  certain  buildmg  called  a  TempUj 
used  and  occupied  with  the  dwelling  house  of  John  BMnsouy 
Clerk, 

The  second  count  varied  from  the  first  in  charging  the  lead 
as  being  fixed  to  a  certain  building  called  a  Temple ;  without  any 
further  description. 

It  appeared  in  evidence  at  the  trial,  that  the  dwelling-house  in 
the  first  count  mentioned  was  situate  in  Tring  Park,  as  was  the 
Temple^  at  the  distance  of  half  a  mile  fi^m  the  dwelling-house, 
without  any  fence  intervening,  and  the  Temple  was  used  as  a 
summer-house,  occasionally  for  drinking  tea,  and  retirement. 

Heath  J.  doubted,  whedier,  in  the  first  count,  the  building  must 
not  be  taken  to  be  ejusdem  generis  with  those  buildings  which  are 
before  enumerated  in  the  statute,  such  as  out-houses,  coach- 
houses, stables,  and  such  as  are  used  in  the  economy  of  a  fiunily, 
and  may  be  extended  to  dairies,  poultiy-houses,  and  other  build- 
ings of  the  same  kind. 

On  the  second  count,  the  leakned  Judge,  doubted  whether 
the  generality  of  the  words  ^'  or  any  other  building  ixihatsoever^ 
are  not  to  be  restrained  to  the  species  of  buildings  before  enume- 
rated. The  titles  of  the  preamble  of  the  statute,  and  the  context 
raised  the  doubt 

At  a  meeting  on  the  second  Saturday  in  Easter  term,  1804,  all 
THE  Judges  (excq)t  Chambre  J.)  held  the  conviction  right  (a) 

in  any  garden,  orchard,  court-yard,  fence  or  outlet  belonging  to  any  dwell- 
ing-house or  other  building,  shall  be  guilty  of  felony,  and  shall  be  subject  to 
the  like  pains  and  penalties  as  in  cases  of  felony,  and  shall  be  liable  to  be  trans- 
ported  for  seven  years. 

(o)  Vide  Rex  t.  Bidiardi  and  another,  supra,  S8. ;  Rex  ▼.  Parker  and  Aiy, 
Leach,  Cr.  Ca.  980,  notb.  4th  edit. 


CROWN  CASES  RESERS^D* 


REX  tt.  JOHN  M*KAY. 

1  HE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the  Sep'  The  priionflr 
tember  Old  BaiUy  Sessions,  in  the  year  1808,  on  an  indictment  ^^^f 
which,  among  other  counts,  had  one  for  uttering  a  certain  promis-  fo^^d  note  of 
sory  note  for  the  payment  of  5/.,  and  on  this  coimt  the  prisoner  poration,  call- 
was  ccmvicted.  *^.  ^®  Brituh 

The  note  was  as  follows :—»  pony;  Held 

that  the  uttei^ 

""  ^^Edinburghj  1st  August^  1780.     £5.  notc*ofT* 

Scotch^  corpo- 
ration was  not 
SeaL  ]  I  JNo.l356,  ^  an  o£fenc^  . 

within  the 
meaning  of  th« 
9  G.9,  e,  25. 

**  The  British  Linen  Company  promise  to  pay  on  demand  to  ^«-  Whether 

-^     "^  ^  .  wich  a  com- 

Wittiam  BeaUie^  or  bearer,  five  pounds  sterling,  value  received*    panyhatany 

Buthoritvto 

By  order  of  the  ^  Five  Pounds,  Wm.  Henderson,  P.  Manager.  i»oe  bil«  ? 
Court  of  Directors.  /  Five  Pounds,  i).i7qgforf&,  P.  Acoomptant^  Catapoi^ 
with  intent  to  defraud  John  NewalL  sn^a,    . 

The  case  was  dearly  and  satisfactorily  proved :  and  it  appeared  , 
by  the  production  of  the  royal  charter,  that  the  British  Linen 
Company  were  incorporated. 

By  the  statute  2  6.  2.  c.  25.,  which  creates  the  capital  of- 
fence of  forging  promissory  notes,  it  is  provided  by  the  fourth 
section,  that  nothing  in  the  act  shall  extend  to  Scotland. 

An  objection  in  law  was  taken.  That  the  instrument  set  out  in 
the  indictment,  purporting  to  be  an  undertaking  for  die  payment 
of  money  by  a  chartered  Scotch  Campaafy^  only  entitled  the  party 
to  demand  payment  in  Scotland^  and  could  not  be  put  in  suit  in 
this  country,  and  therefore  was  not  within  the  statute.  The 
case  of  Bex  v.  Dick,  1  Leach,  C.  C.  68.  4  edit,  and  the  opinion  of 
the  court  concerning  the  locality  of  contracts  in  Bobinson  v» 
Blandj  2  Burr.  1078,  were  referred  to. 

On  Saturday^  the  4th  of  February^  1804,  this  case  was  argued 
in  the  Exchequer  Chamber,  by  Gurnet  for  the  prisoner,  and 
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1604r#        Kkapp  for  the  prosecution;  and  after  time  taken  to  consider 

■M*K  •'  c       ^^  ^^^  ^*^'  ^^^  '^^^  Judges  in  TVinthf  term  1804,  held  the 

conviction  wrong,  (a) 


1864^  REX  V.  JOHN  PALMER  and  SARAH  HUDSON. 

If  a  person  1  HE  prisoners  were  tried  before  Mr.  Justice  Le  Blanc,  at  the' 
liverTtoreed  ^^  Bailey  February  sessions,  in  the  year  1804,  on  an  indictment, 
bank  note  to  which,  among  the  other  usual  counts  in  indictments  for  forgery 
knowingly  of  Bank  notes  contained  one  count,  charging  that  they  at  the  parish 
"^rSLJl'^  of  St.  Mcny4e'bcnD^  in  the  city  of  ZoiubfS/  feloniously  i2ii2  ti<^^ 
prisoner  who    and  publish  {b)  as  true,  a  fidse,  forged,  and  counterfeit  promis- 

SJ uTte^S  ^^^y  ^^^  ^^  *®  ®^^  ^^  England  for  2/.,  (setting  it  out)  know- 
offmaybecon-  ing,  &c.,  with  intent  to  defraud,  &c;  and  another  count,  chaig- 

Sg  disTOsed^*  ^"8  ^^  *^®y  feloniously  did  dispose  of  and  put  away  {c)  a  forged 
and  put  away  the  same,  on  the  statute  \SG.2,  c.l3.  sA  I.  S.C.  1  NewRq>.  96.  sLeadi^CC.  97S. 


(a)  The  Judoks  in  this  case  desired  to  see  a  copy  of  the  charter.  Query, 
therefore,  whether  one  ground  of  their  decision  might  not  be«  that  the  Company 
had  no  authoriQr  to  issue  bills?    MS.  Jvd. 

Tbi»  question,  whether  uttering  Sootck  notes  in  Engand  is  made  felony  ? 
appears  to  be  set  at  rest  by  the  45  G.5,  c.89.  s,S»  which  enacts  that  all  and 
every  the  clauses  and  provisions  in  this  act  contained  shall  extend  to  eveiy 
part  «  of  Great  Britain/* 

(by  Vide  statute  S  6.8.  c.S5.  s.  1. 

(c)  15  6.9.  c.  Iff.  #.11.  enacts.  That  if  any  person  or  persons  shall  fosge» 
counterfeit  or  alter  any  bank  note,  bank  bill  of  exchange,  dividend  warrant, 
or  any  bond  or  obligation  under  the  common  seal  of  the  Governor  and  Com- 
pany of  the  Bank  of  England^  or  any  indorsement  thereon,  or  shall  offer  or 
dispose  of  or  put  away  any  such  forged,  counterfeit,  or  altered  note,  ftc,  or 
the  indorsement  thereon,  or  demand  the  money  therdn  contained  or  pretended 
to  be  due  thereon,  or  any  part  thereof,  of  the  said  company,  or  any  their  < 
officers  or  servants,  knowing  such  note,  &C.,  or  the  indorsement  thereon,  to  be 
forged,  counterfeited,  or  altered,  with  intent  to  defiraud  the  said  company,  or 
their  successors,  or  any  other  person  or  persons  whatsoever,  being  thereof  duly 
convicted,  shall  be  deemed  guilty  of  felony  without  benefit  of  clergy.  Tbe 
provisions  of  this  statute  are  contained  in  the  more  recent  statute  45  G.s 
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and  counterfeit  bank  note  for  2/.,  knoi^ring,  &c.,  with  intent  to        1804<. 
defraud,  &c.  !^'"'  '/ 

It  was  satisfactorily  proved,  that  the  prisoner,  John  Palmer^  Case, 
was  in  the  habit  of  putting  off  forged  bank  notes,  and  employed 
the  other  prisoner,  Sarah  Hudson^  to  assist  him  in  putting  them 
aSi  That  on  Saturday,  the  21st  of  January,  1804,  he  had  so 
employed  her,  he  being  in  or  about  the  Old  Bailey,  and  having 
sent  her  to  purchase  some  goods  at  a  shop. 

On  that  day  {Saturday,  21st  January,)  she  came  alone  to  the 
shop  of  one  John  Shaw,  in  Nea^ate-street,  and  bought  two 
muslin  handkerchief,  for  which  she  offered  in  payment  the  2L 
bank  note  mentioned  in  the  indictment:  the  shopman  told  her, 
he  suspected  it  to  be  had,  and  should  send  it  to  the  Bank  for 
inspection,  and  accordingly  stepped  the  note,  and  sent  it  to  the 
Bank,  and  it  was  proved  to  be  forged. 

On  the  same  evening,  the  female  prisoner  returned  to  the 
shop  in  company  with  the  prisoner.  Palmer ;  Palmer,  said, 
**  this  woman  has  been  here  to-day,  and  offered  a  22.  note  which 
you  have  stopped:  why  have  you  stopped  it?  it  is  my  note,  and 
I  must  have  either  the  note  or  the  change ;"  he  was  told  the  note 
had  been  sent  to  the  Bank  for  inspection,  and  had  been  found  a 
bad  one:  he  repeatedly  said  it  was  his,  and  insisted  on  having  the 
note  or  the  change.     They  were  then  both  taken  into  custody. 

The  jury  found  the  prisoner  Palmer  guilty,  and  acquitted . 
Sarah  Hudson. 

Ls  Blanc  J.  respited  the  judgment,  in  order  that  the  opinion 
of  THE  Judges  might  be  taken,  whether  the  evidence  supported 
the  conviction  of  Pahner  either  on  the  count  for  uttering  and 
publishing  as  trae^  or  on«the  count  for  disposing  and  putting^. 
away. 

At  a  meeting  of  kul  trb  Juboss  in  TVinity  term,  1804 ;  the 
majorily,  viz.  Loan  Ellenborouoh,  Mansfield  C.  J*  Mac- 
DONALD  C.  B.,  Hotham  B.,  Heath  J^  Gross  J.,  RooKE  J,  and 
Graham  B.,  were  of  opinion  that  the  conviction  was  right  on 
the  count  for  disposing  and  putting  aiway.  Thomson  B.,  Law- 
EENCB  J^  Le  Blanc  J«,  and  Chambre  J.,  diat  it  was  wrong,  (a) : 


(a)  Vide  the  case  of  Ber  v.  Soared  sod  othen^  supra.  1i3, 
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18(H. 

REX  V.  JOHN  TIERNEY. 


A  sailor  in  a  1  HE  prisoner  was  tried  before  Lord  Eixekbobouoh  at  the 
w?  ^^'^^Sd  •^^*'^*^'  ^^*  Assizes  in  the  year  1804,  and  convicted  upon  an  in- 
beeo  for  30  dictment  for  feloniously,  maliciously,  and  advisedly  endeavouring 
thar^fore  not  ^  s^uoe  one  James  Brown  a  person  serving  in  His  Majeshfs 
entitled  to  forces  hy  sea^  from  hia  duty  and  allegiance  to  His  Majesty,  against 
ib/ Wiethe  ^  ^®  statute  (87  G.  3.  c.  70.  (a\)  on  the  8th  day  oiMcof^  180S,  at 

then  did  to  a    xh&  parish  of  Paynion  i  and  for  endeavourinir  to  seduce  the  said 

court-martial;  ».  *^  o 

Held  to  be  a    James  Broom  to  take  a  traitorous  oath  to  be  true  to  certain  false 

^hismTni'^  and  Wicked  traitors,  contrary  to  his  duty  and  allq;iance  to  His 
forces  by  sea     Majesty. 

^7o!°8oa8to'  '  '^^  crime  was  fully  and  satis&ctorily  made  out  in  evidence 
make  the  se-  i^gainst  the  prisoner,  provided  James  Brown,  the  witness,  and 
ofl^^  within  ^^  person  endeavoured  to  be  seduced  from  his  duty  and  alle- 
thatact.  glance,  could  properly  be  considered  as  being  at  the  Hme  of  suck 

attempted  seduction  a  person  serving  in  His  Majestjfs  forces  by 
sea. 

Brown  had  been  last  a  sailor  belonging  to  die  forecastle  on 
board  the  San  Josef,  and  had  come  from  that  shqp  with  a  regular 
sick  ticket  to  Paj/nton  hospital,  on  the  1st  day  aijamuayy  ISOi, 
and  the  prisoner  came  from  the  Dreadnought  to  the  same  hos* 
pital  about  a  month  afterwards ;  the  endeavour  to  seduce  was 
made  in  April  or  3fa^  following. 

The  surgeon  of  the  hospital  stated,  that  he  attended  Brown 
a^  a  sailor  of  the  San  Josef.  That  sailors  sent  to  theliospital, 
are,  when  cured,  returned  to  their  respective  ships.  That  if  they 
run  away,  their  wages  go  to  the  chest  of  (3uxOum ;  that  if  the 
ships  they  belonged  to  before  be,  at  the  time  when  they  are 


(a)  By  seetion  1.  it  is  enacted.  That  any  person  who  shall  maliciously  and 
advisedly  endeavour  to  seduce  any  person  or  persons  serving  in  his.Majes^s 
forces  by  sea  or  land  from  his  or  their  duty  and  alleg^nce  to  His  Majesty,  or  to 
incite  or  stir  up  any  such  person  or  persons  to  commit  any  act  of  mutiny,  or  to 
make  orto  endeavour  to  make  any  mutinous  assembly  or  to  ooifunit  any  traitor* 
ous  or  mutinous  practice  whatsoever,  are  declared  felons  without  benefit  of 
cleigy. 
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cured,  at  sea,  the  surgeon  in  that  case  writes  to  the  postradmiral        18M. 
at  Plymouth^  who  disposes  of  them  as  he  thinks  fit  V   '  V 

By  the  32  G.  S.  c.  SS.  s.  12.,  a  seaman  sent  sick  into  any  of        Gue. 
His  Majesty's  hospitals  or  sick  quarters  is' not  to  be  allowed  pay 
for  more  than  thirty  days  of  the  time  he  remains  in  the  hospital 
or  sick  quarters. 

Bnrnn  had  been  more  than  thirty  days  in  the  hospital,  when 
the  seduction  was  attempted  by  the  prisoner,  and  of  course  was 
not  then  entitled  to  be  allowed  pay. 

The  statute  of  the  22  G.  2.  c.  SS.  s,  4.,  provides  that  courts 
martial  are  not  to  proceed  to  punishment,  or  trial  of  any  of  the 
offences  specified  in  the  several  articles  contained  in  that  act,  or 
of  any  offence  whatsoever  (other  than  is  contained  in  the  5th, 
54th,  and  d5th,  of  those  articles  and  orders),  which  shall  not  be 
committed  by  persons  who,  at  the  time  of  the  o£fence  committed, 
shall  be  in  actual  service,  and  fiill  pay,  in  the  fleet  or  ships  of 
war  of  His  Majesty. 

The  question  reserved  for  the  opinion  of  the  Judges,  was, 
whether  Brawn  (who  was  at  the  time  of  the  attempted  seduction 
circumstanced  as  above,  and  only  liable  to  be  tried  by  a  court 
martial,  in  the  limited  extent  stated  in  the  last  mentioned  act), 
could  properly  be  conadered  as  a  person  serving  in  His  Majestyfs 
forces  by  sea,  within  the  SI  G.  5.  c.  70. 

In  Mickadmas  term,  10th  Nooember^  1 804,  at  a  meeting  of  all 
THE  Jih>GE8  (except  Heath  and  Chambre  Js.)  the  conviction 
was  held  right    Mansfield  C.  J.,  at  first  thought  otherwise,  but  ' 

afterwards  expressed  himself  satisfied  that  Braam^  at  the  time  of 
the  attempted  seduction,  was  in  His  Majesty's  service. 


REX  V.  THOMAS  MARSHALL.  1804. 

The  prisoner  was  tried  before  Mr.  Bakon  Graham,  at  the  [?|?oramga 

*    ^  .         .      ,  Dill,  if  a  ncti^ 

York  sununer  assizes,  in  the  year  1804.  tious  one,  is  a 

The  indictment  charged,  that  the  prisoner  Thomas  Marshall^  ^^^^^^ 

on  the  12th  of  March,  1804,  at  the  parish  of  Kirkby  Overblaiv,  have  been 

then  equally 

•ndorsed  by  the  prisoner  in  bis  own  name,  if  the  fictitious  name  was  used  in  order  to  defraud. 


i 
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18Q4>.        on  a  bill  of  exchange,  on  which  was  then  contained  an  mdors^'* 
'   '  '  '*-  \     ment  as  follows,  "  Joseph  Ward^'*  and  which  bill  of  exchange 
Case.        was  as  follows : 

»«  No.  654..  £28.  York,  Feb.  24th,  1804. 

"  Two  months  after  date,  pay  Mr.  Joseph  Ward,  or  order, 
twenty«eight  pounds,  value  received,  as  advised  by 

"  Edward  Pratt. 

"  Messrs. -fi^^  and  Co. 
Bankers,  London.'* 

ditl  falsely  make,  forge,  and  counterfeit,  an  indorsement  of  the 
said  bill  of  exchange,  as  follows,  ^^  Liike  Marsden^*  with  intention 
to  defraud  one  Peter  Harland. 

The  prisoner  came  to  the  house  of  the  prosecutor,  Peter  Har» 
land,  at  Kirlcly  Overblow,  in  the  afternoon  of  the  12th  of  March, 
1 804,  to  buy  a  horse.  Harland  sold  him  one  for  38/.  When 
the  bargain  was  made,  the  prisoner  produced  the  bill  for  28/^ 
with  other  good  guinea  notes.  Harland  said,  he  asked  no  ques- 
tion about  the  indorsement,  but  seeing  that  it  was  drawn  on  a 
good  bank  in  London,  desired  the  prisoner  to  give  him  his  name 
on  the  back.  The  j)risoner  took  up  pen  and  ink,  and  wrote  in 
Harland*s  presence,  ^^  Luke  Marsden,^  on  the  back.  Harland 
asked  him,  after  he  had  made  the  bargain,  where  he  lived  ?  he 
said,  in  York;  and  Harland  made  no  further  enquiry,  living 
twenty  miles  from  York.  Harland  indorsed  the  billj  it  was  sent 
to  London,  and  returned  to  him  unpaid.  The  other  names  on 
the  bill,  before  ^^ Luke Marsden,''  and  particularly  Xi^Btot  Joseph 
Ward,  were  there  before  the  prosecutor  took  the  bill. 

The  prosecutor  said,  he  knew  nothing  of  the  prisoner,  or  any 
Luke  Marsden  ;  that  he  supposed  he  wrote  his  own  name^  but 
that  had  he  written  John  Roberts,  he  should  not  have  refused 
the  bill. 

It  was  proved  that  the  prisoner  had  lived  at  York  for  a  few 
years,  under  the  name  of  Thomas  Marshall,  but  l^ul  left  it  about  a 
year  and  a  half,  or  tv^o  years.  That  his  real  name  was  Thomas 
Marshall,  and  that  he  had  never,  to  the  knowledge  of  the  wit- 
nesses, gone  by  the  name  oi  Luke  Marsden. 

The  jury,  under  the  learned  Judge's  direction,  found  the  prisoner 
guilty,  and  sentence  was  passed  on  him,  but  respited  under  a 
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doabt,  whether  (orgQry  of  the  name  of  the  maker,  or  indorser        |g^^ 
ot  a  bill  or  note,  did  not  import  the  assumption  of  the  character     ^  ■■v>  —^ 
and  credit  of  another  person,  and  upon  a  di£Sculty  of  reconcil-       ^Qwe."  " 
ing  the  cases  of  Bex  v.  Shepherd  (a),   Bex  v.  Aickles  {b\   Bex  v. 
Lockittj  and  Bex  v.  Abrahams  {c\  Bex  v.  Tuft  {d)y  and  Bex  v. 
Tfly/or.  (e) 

In  Michaelmas  term,  10th  of  November j  1804,  all  the  Judges 
(except  Heath  and  Chambre  Js.)  being  present,  it  was  decided 
that  the  conviction  was  right,  it  appearing  that  there  was  no  doubt 
as  to  the  intent  to  de/ratuL 


REX  V.  SARAH  CHAPPLE. 


\804f. 


\n&  prisoner  was  tried  before  Mr.  Baron  Thomson,  at  the  Pigs  held  to 
summer  assizes  for  the  county  of  Deoon^  in  the  year  1804,  on  an  ^j^j^b  Ac 
indictment  which  set  forth,  that  the  prisoner  being  an  ill-design*-  meaning  of  the 
ing  and  disorderly  person,  and  of  a  wicked  and  disorderly  mind,       '  ^'    '^^^ 
after  1st  June,  1793,  viz.  6  March,  43  G.3.,  with  force  and  arms 
at  the  parish  of  Islington,  three  pigs  being  swine  and  catde,  of  the 
Talue  of  6/.  of  the  goods  and  chattels  of  William  Osmond,  jun. 
then  and  there  being,  feloniously,  unlawfully,  wilfully,  and  ma- 
liciously, with  and  by  means  of  poison,  then  and  there  did  kill 
and  destroy,  to  the  great  damage  of  the  said  WiUiam  Osmond, 
against  the  form  of  the  statute,  &c. 

The  prisoner  was  found  guilty,  but  judgment  was  respited, 
diat  the  opinion  of  the  Judges  might  be  taken  on  the  question, 
whether  pigs  were  catde  within  the  meaning  of  the  black  act, 
9G.1.C.22.? 

'  In  Michaelmas  term,  Naoember,  10th  1804,  all  the  Judges 
(except  CuABfBRE  and  HLbath  Js.)  being  present,  it  was  deter-- 
Hiined  that  a  pig  was  catde  within  the  meaning  of  the  act,  and 
that  therefore  the  conviction  was  right 

^  11  ■■  111!  I  I  »■  -. 

(a)  S  East,  P.  C.  967.  {h)  Ibid.  96S.  (c)  Ihid.  940, 941. 

{d)  Ibid.  959.  {e)  Ibid.  960. 

(/)  The  words  of  the  first  iection  yiet%  If  any  person  shall  unlawfully  and 
maliciously  kill,  maim,  or  wound  any  caUle,  &c  every  person  so  ollending,  being 
thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  felony  without  benefit  of 
tlergy,  Thou^  the  enactment  is  now  repealed  by  4  G,4,  c.  54.  s,  9.,  the  mean- 
ing of  the  word  cattle  is  important  under  the  provisions  of  the  recent  statute. 
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REX  V.  HAYWARD. 

Case  upon  1  HE  prisoner  was  tried  before  Macdonald,  C.  B.  at  the  Old 
Where'a  ctS  Bailey  Jammry  sessions,  in  the  year  1805,  upon  an  indictment 
ting  is  inflicted  on  the  statute  43  G.  S.  c.  58.  5. 1.,  which  enacts,  that  if  any 
men^c^Afe    person  shall  wilfully,  &c.,  shoot  at  any  of  His  Majesty's  subjects, 

oicfdtin^  the  or  shall  wilfully,  &c^  present,  8cc-  any  kind  of  loaded  fire-arms 
case  IS  withm  ^  m,  ^  i       j        • 

this  statute,      at  any  of  His  Majesty's  subjects,  and  attempt,  by  drawmg  a 

'^™**?te'*"  ^*88®^>  ^'  "^  *°y  other  manner,  to  discharge  the  same  at  or 
not  intended  against  his  or  their  person  or  persons,  or  shall  wilfidk/j  S^^  stab 
nor^ordi^rily  ^  ^^  ^^  of  His  Majeshfs  subjects^  with  intent  in  so  doing,  or  by 
used  to  cut,  means  thereof,  to  murder  or  rob,  or  to  maim,  disfigure,  or  dis- 
used u>  force  ^^'^  ^^^^  ^^  Majesty's  subject  or  subjects,  or  with  intent  to  do 
open  drawer^  some  other  grievous  bodily  harm  to  such  His  Majesty's  subject  or 
thon^  the  in-  subjects,  or  with  intent  to  obstruct,  resist,  or  prevent  the  lawful 
STmbut  prehension  and  detamer  of  the  person  or  persons  so  stabbing 
to  inflict  some  or  cutting,  or  the  lawful  apprehension  and  detainer  of  any  of  his, 
othermisehief.  ^^^  ^^  ^^;^  accompUces,  for  any  ofiences  for  which  he,  she,  or 

they  may  respectively  be  liable  by  law  to  be  apprehended,  im- 
prisoned or  detained,  the  person  or  persons  so  offending,  their 
counsellors  &c«  shall  be  and  are  declared  to  be  felons  without 
benefit  of  clergy. 

The  indictment  charged  a  larceny  to  have  been  conunitted  by 
the  prisoner,  by  stealing  certain  goods  of  Richard  Crabtree  of  the 
value  of  five  shillings ;  and  that  the  prisoner  having  committed 
the  said  felony,  made  an  assault  upon  Beiyamin  Chantry,  and» 
with  a  certain  sharp  instrument,  then  and  there  feloniously,  &&, 
did  strike,  stab,  and  cut  the  said  Benjamin  Chantry,  in  and  upon 
the  head,  with  intent*  in  so  doing,  and  by  means  thereof^  to 
obstruct,  resist,  and  prevent  the  lawfiil  apprehension  and  de- 
tainer of  him  the  said  prisoner ;  and  all  the  counts,  which  were  ' 
four  in  number,  charged  the  striking,  stabbing,  and  cutting,  only 
with  intent  to  prevent  the  lawful  apprehension  and  detainer, 
&c.  (a) 


(a)  The  first  count  of  the  indictment  was  to  the  following  eflect:— The 
jurors,  &c.  that  R.  E,  late  of,  &c.  on  the  SOth  of  October^  44  G.  J.  with  force 
and  arms  at,  &c.  two  bolsters  6i  the  value  of  five  slullings,  and  two  pillows  of 
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It  was  proved  in  evidence  that  a  larceny  had  been  committed        1805, 


Haywaeo's 


ill  the  house  of  Crabiree^  into  which  the  prisoner  and  another 
person  had  entered.  They  were  seen  coming  out  of  the  house  ^  '"case! 
by  persons  who  had  watched  them ;  and  the  prisoner  was  pur- 
sued and  seized  by  one  gentleman^  from  whom  he  disengaged 
himself^  but  was  still  pursued,  and  afterwards  seized  by  Berffamin 
CAarUry.  After  sufiering  himself  to  be  led  along  quietly  by 
Chantry  for  the  distance  of  forty  or  fifty  yards,  the  prisoner  sud«i 
denly  struck  him  with  an  iron  upon  the  bead.  The  surgeon 
stated  that  his  skull  was  fi:uctured,  and  that  part  of  the  skull  was 
cut  out,  and  that  nothing  was  so  likely  as  that  it  should  have  been 
done  with  an  instrument  such  as  that  which  was  produced,  and 
had  been  proved  to  be  the  instrument  made  use  of  by  the 
prisoner. 

Upon  this  evidence  the  prisoner  was  convicted^  and  the  learned 
Chief  Baron  was  inclined  to  think,  that  as  the  instrument  was 
proved  fay  the  surgeon  to  be  capable  of  cutting  and  actually  to 
have  cut,  and  as  the  statute  mentioned  cutting  genehdly,  without 
reference  to  any  description  of  instrument,  the  conviction  was 
proper.  But  some  doubts  having  arisen  upon  the  case,  on  the^ 
ground  that  the  instrument  used  was  not  of  a  sort  originaUy  in- 
tended for  cuttings  nor  ordinarily  used  for  that  purpose,  being 
adapted  to  the  puipose  of  forcing  open  doors^  drawers,  chests,  &c*, 
and  that  the  intent  of  the  prisoner  was  not  to  cut  with  such  an 


the  YBlae  of  five  flhiUingB  of  the  goods  and  chattels  of  JRkkard  CraBtree,  then 
and  there  bang  fimnd,  fdomomly  did  steal,  take,  and  cany  away  agcdnst  the 
peace,  &c.  and  the  jurors,  ftc.  that  the  said  B.H,  havnig  so  done  and  oom^ 
mitted  the  felony  aforesaid,  in  manner  and  form  aforesaid,  afterwards,  to  wit, 
on  the  laid  80th  day  of  Oci4tber,  in  the  year  aforesaid,  with  force  and  arms,  in 
the  parish  aforesaid.  In  the  county  aforesaid,  in  and  upon  Benjamin  Chantty,  a 
sulgect  of  our  said  lord  the  king,  in  the  peace  of  God  and  our  sud  lord  the 
king,  then  and  tliere  beii^  foionioiisly,  wilfuUy,  maUdously,  and  uniawfidly  did 
make  an  assault,  and  with  a  certain  diarp  mstrament  then  and  there  fdom'> 
oosly,  wilfully,  maliciously,  and  unlawfhUy,  did  strike,  stab,  and  cut  the  laid 
Benjamin  Chantry  in  and  upon  the  head  of  him  the  said  Benjamn  Ciantry, 
with  intent  (in  10  doing  and  by  means  thereof)  to  obstruct,  resbt,  and  prevent 
the  Iswfiil  apprehendon  and  detainer  of  him  the  said  B,  H.  for  the  aforesaid 
fdony  and  larceny,  for  which  he  the  said  JK.  J?.,  the  person  so  stabbing  and 
cutting  as  aforesud,' was  then  and  there  lisible  by  law  to  be  apprehended,  impri- 
soned, and  detamed.  To  the  great  damage,  ftc.  against  the  form  of  the  statute, 
ScQ,  and  against  the  peace,  See, 
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1805.        instrument,  but  to  break  or  lacerate  the  head,  the  learned  Judge 
^  ■■  V  ■  ^     thought  it  proper,  in  a  matter  arising  upon  a  statute  so  recenily 
Cage.        passed,  to  refer  the  case  to  the  consideration  of  the  Judges. 

The  case  was  taken  into  consideration  at  a  meeting  of  all  the 
Judges  (efxcept  Le  Blanc  J.  and  Hotham  B.,  who  had 
resigned),  in  Hilary  term,  4th  February,  1805,  when  the  instru- 
ment was  shown  to  them,  and  appeared  to  be  sharp  at  one  end, 
so  as  probably  to  cut,  and  all  the  Judges  were  of  opinion  that 
the  prisoner  was  properly  convicted,  (a) 


1805.  BEX.  V.  WILLIAM  MELLISH. 

39  G.5.  c.  85.  I  HE  prisoner  was  tried  before  the  Recorder  at  the  Old  BaiU^f 

bv«OTBnUL^  jRjirfftwy  sessions,  in  the  year  1805,  upon  an  indictment,  the  first 

&c.    This  count  of  which  charged,  that  he,  on  the  12th  January,  1805,  at 

tends  only  to  &c*9  ^^  servant  to  one  Samuel  Newman,  a  butcher,  and  being 

such  servants    g^^  servant,  did  receive  and  take  into  his  possession  the  sum  of 

as  are  employ* 

ed  to  receive    seventeen  shillings  and  ten-pence  for  and  on  account  of  his  master 

money,  and  to  ^^  g^j  Samuel  Newman ,-  and  that  having  so  received  the  said 
mstances  m  '  o 

which  they  sum  of  money  for  and  on  account  of  his  said  master,  he  firaudu- 
byrirtue^of  ^^ntly  and  feloniously  did  embezzle  and  secrete  the  same ;  and 
their  employ-  so  the  jurors  did  say,  that  he  in  manner  aforesaid  feloniously  did 
thatanappren-  steal,  &C.  from  the  said  Samuel  Newman,  his  said  master  and 
^^'  ^h  employer,  the  said  sum  of  seventeen  shillings  and  ten-pence,  for 

of  i8,iswithhi  whose  use  and  on  whose  account  the  same  was  delivered  to  and 
the  statute.      taken  into  the  possession  of  him  the  said  William  Mellish,  being 

so  employed  as  aforesaid,  against  the  statute,  &c.  The  second 
count  was  the  same  as  the  first,  only  charging  him  to  have 
received  the  money  of  one  Thomas  Hutchinson. 
'  It  appeared  that  the  prisoner,  who  was  under  eighteen  years 
of  age,  was  an  apprentice  to  Samuel  Newman,  a  butcher  at  Brent^ 
ford,  and  that  it  was  the  prisoner's  duty  to  go  daily  for  orders  to 
a  Mr.  Hutchinson\  who  dealt  with  Netmnan  for  meat.     But  it 


(«)  Vide  Rex  v.  Atkhuan  East.  T.  1806.  pott,  104. 
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W9  not  proved  that  the  prisoner  had  ever  been  employed  by  his        1805. 
master  to  receive  money.     Upon  the  12th  oi  January j  the  pri-     Mellish's 
soner  brought  Hutchinson  a  bill  for  meat,  amomiting  to  eleven         Case, 
shillings  and  tenpence,  which  bill  was  in  the  handwriting  of 
Newmaris  niece,  who  kept  his  accounts  and  made  out  his  bills. 
Hutchinson  desired  the  prisoner  to  take  back  the  bill  to  get  a 
receipt  to  it,  and  to  include  in  the  bill  some  meat  which  he  then 
ordered.     The  prisoner  came  back  with  the  meat  and  a  receipt 
to  the  bill,  and  received  the  amount,  seventeen  shillings  and  ten- 
pence  ;  the  last  item  of  meat,  six  shillings,  was  not  in  the  hand- 
writing cf  Newman^s  niece,  nor  were  the  words  '*paid  NewmanJ^ 
The  prisoner  embezzled  the  money. 

The  jury  having  found  the  prisoner  guilty,  the  Recorder 
reserved  the  following  point  for  the  opinion  of  the  Judges, 
namely,  whether  the  prisoner,  being  an  apprentice  to  the  prosecutor^ 
came  within  the  meaning  of  the  39  G.  S.  c.  85.  {a) 

At  a  meeting  of  all  the  Judges  in  Easter  term,  11th  Jb&y, 
1805,  they  were  all  of  opinion  that  the  conviction  was  wrong;  on 
the  ground  that  it  did  not  appear  by  the  evidence  that  the  pri- 
soner toof  eoer  employed  to  receive  money  for  his  master^  or  received 
the  money  in  question  by- virtue  of  his  employment.  Upon  the 
other  objection,  it  seemed  to  be  the  opinion  of  the  judges  that 
an  apprentice  was  within  the  meaning  of  the  act. 


REX  V.  JOHN  STORY.  v^lj^ 

jftHE  prisoner  was  tried  and  convicted  before  Mr.  Justice  30G.2.  c.24. 
Chambre,  at  the  Lent  assizes  for  the  town  of  Nottingham^  in  the  be  a  false  pre- 
year  1805,  upon  an  indictment  on  the  statute  SOG.  2.  c.24.  for  ^^^  "^^^^^ 

^  ^  thi8  statute, 

obtaining  money  by  nlse  pretences.  where  the  pri- 

soner obtained 
money  firoxn  the  keeper  of  a  post-office,  by  assuminf  to  be  the  person  mentioned  in  a  money 
order,  wMch  he  presented  for  payment,  though  he  <nd  sot  make  any  fabe  declaration  or  asser- 
tion in  order  to  obtain  the  money. 

,      '  '  .... 

•  » 

(a)  91H.8.  C.7.  makes  it  a  felony  in  servants  embezzling  their  master's 
goods,  exc^t  apprentices  and  servants  under  dg^teen  years  of  age.  But  the 
39  Cr.  5.  r.  85.  contains  no  such  exception. 


S2  CROWN  CASES  RESERVED. 

1805.  The  indictment  charged,  that  the  prisoner  fraudulently  anci 

St  by'  C  deceitfully  produced  and  delivered  to  Elizabeth^  the  wife  kX  John 
Bayner^  which  John  Rayner  was  employed  in  the  business  of  the 
post-office  as  deputy  post-master  of  the  town  of  Nottingham,  an 
order  for  the  payment  of  money,  commonly  called  a  money 
order,  to  wit,  for  the  payment  of  the  sum  of  one  pound  to  one 
John  Storer^  and  that  he  unlawfully,  knowingly,  and  designedly, 
falsely  pretended  to  the  said  Elizabeth  Rayner  that  he  was  the 
person  named  in  the  said  order;  by  means  of  which  false  pre- 
tence he  unlawfully,  &c.  obtained  from  the  said  Elizabeth  Rayner 
the  sum  of  one  pound,  of  the  monies  of  the  said  John  Rayner, 
with  intent  to  cheat  and  defraud  the  ^diJohnRayner^  and  averred 
that  the  prisoner  was  not  the  person  named  in  the  order,  nor  the 
person  entitled  to  receive  the  money  therein  mentioned.  There 
was  a  second  count,  differing  from  the  first  only  in  alleging  the 
money  to  be  John  Storer^s,  and  the  intent  to  be  to  «heat  him. 

It  appeared  in  evidence,  that  on  Sunday  the  5th  of  August  the 
prisoner  went  to  the  post  office  at  Nottingham^  and  enquired  of 
Mrs.  Rayner  for  letters  directed  to  John  Story,  post-office,  Nt^' 
Mngham^  to  be  left  till  called  for.   Mrs.  Rayner  looked  amongst  the 
letters,  and  finding  one  directed  for  John  Storer,  '^  to  be  lefi  till 
called  for,  Nottingham,*^  not  adverting  to  the  difierent  spelling  of 
the  names,  and  supposing  the  letter  to  be  that  which  the  prisoner 
enquired  for,  she  delivered  it  to  him.     The  direction  then  upon 
the  letter  was  a  re-direction  of  it  from  Northampton,  to  which 
place  it  had  been  originally  sent  firom  Nottingham,  to  be  lefb  at 
the  Swan  and  Bit,  Northampton ;  that  part  of  the  direction  having 
been  struck  out  with  a  pen,  and  the  direction  to  Nottingham  sub- 
stituted.   The  prisoner,  on  receiving  it,  looked  at  the  direction, 
and  objected  to  the  payment  of  two  shillings  for  the  postage^ 
saying  it  was  too  much  from  Manchester ;  but  afterwards  be  paid 
the  money,  and  went  with  the  letter  into  the  office  passage, 
where  he  remained  two  or  three  minutes  (a  sufficient  time  to  have 
read  the  letter),  and  then  returned  into  the  office  with  the  money 
order  that  had  been  inclosed  in  it,  and  gave  it  to  ^irs^R^^ner, 
who  told  him  that  he  must  write  his  name  upon  the  back  of  the 
order  before  she  could  pay  him  the  money,  upon  which  he  wrote 
his  real  name,  John  Story,  and  she  paid  him  with  a  one  pound 
jiqte,     The  prisoner  then  desired  her  ,to  look  a^ain^  apd  sb^ 


CROWN  CASES  RESERVED.  8S 

inrould  find  another  letter  for  him  from  Manchester,  which  she        1B05. 
did,  and  he  paid  for  it  ^       *  c 

The  order,  which  was  signed  by  Mrs.  Rayner^  in  the  name  of 
her  husband  (she  always  transacting  that  business  for  him)^  was 
in  the  following  form  : 

**  No.  52.  —  Order  given  by  one  deputy  on  another. 
^1.     Post-office,  Nottingham^  August  2^  ISO*. 
'*  At  sight  pay  John  Storer  according  to  my  letter  of  advice  of 

r 

the  number  and  date,  the  sum  of  one  pound,  and  place  the 
same  to  the  account  of  the  money-order  office. 

"  To  the  postmaster  of  Northampton.  —  John  Bw/ner. 
^^  This  order  must  be  signed  by  the  person  to  whom  it  is  made 
payable,  or  marked  before  a  witness,  and  sent  up  with  the  quar- 
terly account  as  a  voucher  for  the  payment." 

The  letter  and  order  were  duly  proved,  as  well  as  all  other 
necessary  circumstances  respecting  their  being  sent  and  returned ; 
baving  never  been  received  by,  or  the  money  mentioned  in  the 
order  having  ever  been  paid  to,  John  Storer.  The  terms  of  the 
tetter  dearly  explained  that  the  order  could  not  have  been  in- 
tended for  the  prisoner ;  and  when  he  was  first  apprehended  he 
denied  having  received  the  money,  or  having  ever  seen  Mrs. 
Itayner;  but  he  afterwards  assigned  his  want  of  cash  as  the  reason 
for  his  conduct.  Ih  the  conversation  betwixt  him  and  Mrs.^yner, 
she  never  asked  him  if  he  was  the  person  for  whom  the  letter 
and  order  were  intended,  nor  did  he  say  that  he  was  so. 

The  prisoner's  counsel  contended,  that  as  the  order  was  given 
to  him  by  Mrs.  Rayner  herself  and  the  prisoner  had  merely  pre- 
sented it  to  her  for  payment,  without  making  any  untrue  declar- 
ation or  assertion,  the  case  was  not  within  the  statute. 

Chambre,  J.  left  it  to  the  jury  to  find  against  the  prisoner,  if 
they  were  satisfied  that  the  prisoner,  by  his  conduct,  had  frau- 
dulently assumed  a  character  which  did  not  belong  to  him, 
aldiough  he  made  no  &lse  assertions ;  and  they  found  him  guilty ; 
but  the  learned  Judge  respited  the  sentence  in  order  to  take  the 
opinion  of  the  Judges,  as  well  as  upon  the  objection  made,  ^ 
upon  the  further  doubt,  whether  the  signature  of  the  prisoner's 
name,  under  the  circumstances,  did  not  amount  to  a  forgery  of  ^ 
.  receipt  for  money,  in  which  the  lesser  oftence  was  merged. 

o  2 
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1805.  In  Easter  term,  1  ]  th  May^  1805,  the  case  was  taken  into  con- 

Sto  ''  Case  ®^^^^^^^^^  *^  *  meeting  of  all  the  Judges,  when  they  were  of 
opinion  that  it  did  not  appear  to  be  a  forgery,  the  prisoner 
having  signed  his  own  name,  which  was  not  the  same  name  as  that 
of  the  person  to  whom  the  note  was  payable*  And  on  the  other 
objection,  they  held  that  he  was  properly  convicted  of  obtaining 
the  money  by  a  false  pretence,  because,  by  presenting  the  order 
for  payment,  and  signing  at  the  post-office,  he  represented  him- 
self to  Mrs.  Rayner  as  the  person  named  in  the  note. 


1805.  REX  V.  RICHARD  GOTLEY. 

i%EUz,c,5.  ■■^^E  prisoner  was  tried  and  convicted  before  Mr.  Justice 
^^-  islf  ble  ^^  Blanc  at  the  Shrewsbury  Lent  assizes,  in  the  year  1805,  upon 
to  the  punish-  an  indictment  on  the  statute  18  Elizabetky  c.  5.  5.4.  for  com- 
Td  by't^sTct  P<>""<iing  an  offence  against  the  highway  act,  13  G.  3.  c.84.  s.  13. 
for  taking  the  and  taking  a  sum  of  money  without  process,  to  prevent  an  action 
ed"by  a  penar  ^^"g  brought,  without  the  order  or  consent  of  any  of  His  Miges- 

statute  though  tVs  courts  at  Westminster,  and  without  lawfiil  authoritv. 

there  is  no  ac—  J 

tion  or  pro-  The  indictment  contained  several  counts:  some  of  them  stated 

pen^ty/'''*'^*  ^^^  ^^^^  ^^  ^'^^^  ^^  money  was  taken  to  have  committed  the 

offence^  whereby  the  penalty  was  incurred ;  others  of  them  stated 
only  that  .the  prisoner  compounded  and  took  the  money,  by  and 
upon  colour  and  pretence  of  a  certain  matter  of!  offence  pretended 
to  have  been  committed,  (a) 


(a)  The  first  count  of  the  indictment  was  to  the  following  effect : Shrojh 

shire,  (to  wit).  The  jurors,  &c.  that  Richard  Gotiey,  late  of,  &c.  being  an  evil 
disposed  person,  and  not  regarding  the  statute  in  such  case  made  and  provided, 
nor  fearing  the  penalties  thereih  contained  heretofore,  to  wit,  on  the  19th  day 
of  November^  in  the  year  of  our  Lord,  1804,  with  force  and  arms,  at  Sales 
Owen,  in  the  county  oi  Salop,  by  and  upon  colour  and  pretence  of  a  certain 
matter  of  offence  then  and  there  pretended  to  have  been  committed  by  one 
Edward  Round  against  a  certain  penal  law,  (that  is  to  say)  by  and  upon  colour 
and  pretence  that  heretofore,  to  wit,  on  the  50th  day  of  October,  in  the  year 
aforesaid,  a  certain  waggon,  of  which  the  said  Edward  Round  was  then  the 
owner,  having  the  sole  or  bottom  of  the  fellies  of  the  wheels  of  less  breadth  or 
gu^e  than  six  inches,  did  pass  and  was  drawn  upon  a  certain  turnpike  road 
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It  was  satisfactorily  prored  that  Edward  Boundy  the  person        1805. 
named  in  the  indictment,  from  whom  the  prisoner  was  charged      p"^'  ", 
to  have  taken  money  by  way  of  composition,  had  incurred  a  pe*-         Case, 
nalty  of  51.  under  the  statute  13  G.  S.  c.  S4<.  s.  IS.  by  suffering  his 
waggon  to  be  drawn  on  a  turnpike  road  by  more  than  four  horses, 
he  being  the  owner ;  and  that  the  prisoner  had  received  from  him 
5L  2s.  (the  two  shillings  over  being  to  have  been  returned)  by 
way  of  composition,  to  prevent  any  legal  proceedings ;  the  pri- 
soner having  applied  to  Bound  for  the  purpose,  and  demanded 
the  5Z.  as  a  penalty  which  Bound  had  so  incurred.     And  it  fur- 
ther appeared,  that  no  process  had  been  sued  out,  and  that  no 
information  had  been  laid  before  any  magistrate. 

Le  Blanc,  J.  respited  the  judgment,  upon  a  doubt  whether 
the  offimce  was  within  the  statute  18  ^iz.c.  5.  so  as  to  subject 
the  prisoner  to  the  specific  punishment  prescribed  by  that  act,  of 
being  set  in  the  pillory  for  two  hours ;  inasmuch  as  no  action 
or  proceeding  was  depending  in  which  the  order  or  consent  of 
any  court  in  Westminster-hall  for  a  composition  could  be  ob- 
tained. 


leading  to  Birmingkam,  in  the  county  of  Warwick,  with  more  than  four  hones, 
to  wity  with  six  hones;  contrary  to  the  form  and  effect  of  a  certain  statute 
made  and  passed  in  the  thirteenth  year  of  the  reign  of  his  present  majesty, 
entituled,  ^An  act  to  explain,  amend,  and  reduce  it  into  one  act  of  parliament, 
the  general  laws  now  in  being  for  regulating  the  turnpike  roads  in  that  part 
of  Great  Britain  called  England,  and  for  other  purposes,"  unlawfully,  wilfully, 
and  corruptly,  did  compound  and  agree  with  the  said  Edward  Rotmd,  who  was 
surmised  to  have  ofiended  against  the  same  statute  in  manner  aforesaid,  for 
the  said  pretended  o&nce;  and  did  thereupon  then  and  there,  to  wit,  on  the 
said  19th  day  oi  November,  in  the  year  of  our  Lord  1804,  aforesaid,  at  Hales 
Owen  aforesaid,  without  process,  take  of  and  from  the  said  Edward  Round  a 
certain  sum  of  money,  to  wit,  the  sum  of  two  guineas,  that  is  to  say,  the  sum 
of  two  pounds  and  two  shillings,  of  lawful  money  of  Great  Britain ;  and  diven, 
to  wit,  three  bank  of  England  notes  for  the  payment  of  the  sum  of  one  pound 
each,  the  said  notes  being  then  and  there  of  a  large  value,  to  wit,  of  the  value 
of  three  pounds  of  like  lawful  money,  as  and  by  way  of  composition  for  the 
said  pretended  offence,  and  in  order  to  prevent  an  action  being  bmuiifat 
against  him,  the  said  Edward  Bound,  for  and  in  respect  of  the  same,  without 
the  order  or  consent  of  any  or  dther  of  his  majesty's  courts  at  Werindntter, 
and  without  any  lawful  authority  for  so  doing,  to  the  great  hindrance  and 
obstruction  of  public  justice,  in  contempt  of  our  said  lord  the  king  and  his 
laws,  to  the  evil  and  pernicious  example,  &c.  against  the  form  of  the  statute, 
&c  against  the  peace,  &c. 

G  3 


S6  CROWN  CASES  RESEftVED. 

1805.  In  Easte)'  term,  11th  of  May^  1805,  the  case  was  taken  into 

p    '  '/     consideration  at  a  meeting  of  all  the  Judges,  when  they  were 

Case.  all  of  opinion  that  the  conviction  was  right;  and  that  the  statute 
1 8  Eliz.  c.  5.  applies  to  all  cases  of  taking  a  penalty  incurred  or 
pretended  to  be  incurred  without  leave  of  a  court  at  Westminster, 
or  without  judgment  or  conviction,  (tf) 


plcte  offence. 


1805.  REX  i;.  JOHN  BIRKETT. 

Korging  a  bill  1  HE  prisoner  was  tried  before  Mr*  Baron  Grail^m,  at  the 
pSonw'fl^own  spring  assizes  at  Lancaster^  in  the  year  1805,  upon  a  chaige  of 
order,  and  ut-  forgery.     The  first  count  of  the  indictment  charged  that  the 

out  indorse-     prisoner  on,  &c.  at,  &c.  forged  a  bill  of  exchange,  as  follows  : 

ment  as  a  se—      *' 

curity  for  a        "  No  28  £SB.  %s.  5d. 

tt^nffJT        2310.  Preston  Batik,  16th  August,  1804. 

*'  Two  months  after  date,  pay  to  the  order  of  Mv.Jokn  Birkett, 

thirty-five  pounds,  three  shillings,  and  fivepence,  value  received. 

"  Atherton,  Greaves,  &  Denison. 

*'  To  Joseph  Denison,  Esq.  &  Co.  London. 

«  Entd.  R.  N:' 

with  intent  to  defi-aud  the  bank  of  Atherton  &  Co.  The 
second  count  was  for  uttering  and  publishing  the  same  with  the 
like  intenk  And  the  third  and  fourth  counts  dififered  in  laying 
an  intent  to  defraud  one  Matthew  Yates.  The  fifth  count  (which 
was  particularly  adapted  to  the  facts  of  the  case,)  charged  that  the 
prisoner  having  in  his  possession  a  paper  whereon  was  written  or 
printed  to  the  following  tenor : 

« No  28  '  £. 

Preston  Bank,  1804. 

pay  to  the  order  of 
value  received. 

"  Atherton,  Greaves,  8c  Denison. 
**  To  Joseph  Denison,  Esq.  8c  Co.  London. 
"  Entd.'' 


(«)  As  to  the  punishment  of  the  pillory,  see  now  56  G'.  5.  c.  138. 
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did  foi^ge,  &c.  in  and  upon  the  siud  paper  as  follows :  *^  2310.'*         1805. 
"  S5.  S.  5."    «  16  August."*    "  Two  months  after  date."    «  Mr.      ^JJ][^J^ 
John  Birkett^  thirty-five  pounds,   S/5."  "  R.  N:'  and  by  that         Caw. 
meabs  did  forge,  &c.  a  bill  of  exchange,  as  follows,  (setting  forth 
the  bill  as  filled  up)  with  intent  to  defraud  the  bank  of  Atherton 
4*  Co.     The  sixth  count  was  for  uttering  and  publishing  the  same 
with  the  like  intent.     And   the  seventh  and  eighdi  counts  dit^ 
fered  from  the  fifth  and  sixth,  in  laying  an  intent  to  defraud 
Matthew  Yatesi     There  were  other  counts  laying  an  ititent  to 
defi*aud  the  drawers. 

By  the  evidence  of  the  wife  of  Matthew  Yates^  the  person  men- 
tioned in  the  indictment,  it  appeared  that  her  husband  resided  at 
Liverpool^  and  kept  an  inn  there,  to  which  the  prisoner  came  on  the 
14th  of  the  preceding  August  with  a  horse,  and  continued  boarding 
and  lodging  there  until  the  27th  of  the  same  month.  Four  or  five 
days  before  the  27th  a  person  came  to  the  inn  and  took  away  the 
horse,  and  the  witness  then  directed  the  waiter  to  carry  the  prisoner 
his  bill ;  after  which  the  prisoner  came  to  her  and  gave  her  the 
bill  of  exchange,  filled  up  as  stated  in  the  indictment,  saying  he 
hoped  that  would  sat'isfy  her  for  what  he  had  had ;  to  which  she 
answered,  ^'  I  dare  say  it  will ;"  and  took  it  from  him  and  kept 
it  until  the  27th  of  August^  when  the  prisoner  was  apprehended. 

Upon  cross-examination,  the  witness  said  that  the  prisoner 
did  not  give  the  bill  of  exchange  to  her  as  payment ;  and  that 
she  knew  she  could  make  no  use  of  the  bill  until  the  prisoner 
indorsed  it :  that  he  told  her  he  did  not  wish  to  discount  it,  and 
would  pay  her  in  a  few  days  without  it.  She  further  stated,  that 
she  considered  herself  as  keeping  the  bill  for  the  prisoner,  and 
not  for  herself. 

It  Was  further  proved,  that  the  prisoner  had  been  a  clerk  in  the 
house  of  Atherton  Sf  Co  from  Jidy^  1803,  to  July  1B04  :  and 
that  it  had  been  usual  in  that  house*  to  have  cheques  signed 
**  Atherton^  Greaves^  4"  Dennison^*  kept  in  a  drawer  within  the 
proper  custody  of  two  superior  clerks,  but  accessible  to  the  pri- 
soner, who  was  sometimes  permitted  to  sign  them.  It  was  also 
proved,  that  the  whole  of  the  written  part  of  the  bill  of  exchange 
stated  in  the  indictment,  except  the  signature  ^^  Atherton^  Greaves^ 
4"  Dennison^*  was  in  the  handwriting  of  the  prisoner. 

The  learned  Ju«g£  left  the  case  to  the  jury,  telling  them  that 
the  use  made  of  the  instrument  when  filled  up  by  the  prisoner^ 

G  4 


88 


CEOWN  CASES  RESERVED 


1805. 


B^rkett'b 
Case. 


though  not  indorsed,  was  conclusive  evidence  of  the  fraudulent 
intention,  and  proved  as  well  the  counts  charging  the  actual  for- 
gery as  those  which  charged  the  uttering,  See  knowing  it  to  have 
been  forged :  and  tlie  jury  returned  a  verdict  of  guilty.  But  the 
learned  JunGE  afterwards  respited  the  sentence,  doubtiilg  whether 
he  ought  not  have  left  the  question  of  fraudulent  intention  more 
open  to  the  jury ;  in  which  case  they  might  have  found  that 
the  prisoner  did  not  mean  to  defitiud  any  person,  but,  by  paying 
his  reckoning  and  taking  back  the  bill,  to  make  no  ftirther  use 
of  it. 

The  case  was  taken  into  consideratibn  at  a  meeting  of  aix 
THE  Judges  in  Easter  term,  11  th  Mcy^  1805,  when  they  were 
of  opinion,  that  the  &cts  stated  amounted  to  forgery,  and  widi 
a  fraudulent  intent;  the  bill  having  been  given  to  the  landlady  to 
obtain  credit,  though  as  a  pledge  only. 


1805. 


REX  V.  BENJAMIN  OLDROYD. 


When  a  wit- 
ness upon  a 
trial  gives  evi- 
dence contra- 
dictory to  facts 
contained  in  a 
deposition 
made  by  such 
witness  in  a 
former  pro- 
ceeding in  the 
same  case,  the 
JuoG£  may 
order  such  de- 
position to  be 
read,  in  order 
to  impeach  the 
credit  of  the 
iivitness. 


Xh£  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the  Lent 
assizes  for  the  county  of  Yorky  in  the  year  1805,  for  the  murder 
of  his  father  at  Sandal  Magna^  on  the  12th  oiJiHy^  .1804,  by 
strangling  him.  He  was  convicted  upon  circumstantial  evidence, 
but  the  learned  Judge  respited  his  execution  upon  an  objection 
pressed  upon  him  by  the  counsel  for  the  prisoner,  as  to  the  ad- 
missibility in  evidence  of  a  deposition  read  upon  the  trial  under 
the  following  circumstances. 

The  counsel  for  the  prosecution  at  the  close  of  their  case  observ- 
ed to  the  learned  Judge,*  that  they  did  not  mean  to  call  the  mother 
of  the  prisoner,  Elizabeth  Oldroydf  strong  suspicions  having  fellen 
upon  her  as  having  been  an  accomplice ;  but  the  Judge  thought 
it  right,  in  compliance  with  the  usual  practice  (her  name  being 
on  the  back  of  the  indictment,  as  having  been  examined  before 
the  grand  jury,)  to  have  her  examined,  which  was  accordingly 
done.  The  learned  Judge  observing  upon  this  examination, 
that  the  evidence  given  by  the  woman  was  in  favour  of  the  pri- 
soner, and  materially  different  from  her  deposition  taken  before 
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the  coroner,  thought  it  proper  to  have  the  deposition  reftd, 
for  the  purpose  of  aflecting  the  credit  of  her  testimony  so  given 
on  the  trial :  and  in  summing  up  the  case  to  the  jury  he  stated, 
that  her  testimony  was  not  to  be  relied  npoai,  and  left  the  matter 
of  the  prisoner's  guilt  entirely  upon  the  other  evidence. 

The  question  reserved  for  the  opinion  of  the  Judges  was,  — 
whether  it  was  competent  to  the  Judge,  under  the  circumstances 
stated,  to  order  this  deposition  to  be  read,  in  order  to  impeach 
the  credit  of  the  witness. 

The  case  was  taken  into  consideration  at  a  meeting  of  all 
THE  Judges  in  Easier  term,  1 1th  of  Mca/y  and  again  on  the  18th 
of  Mctt/y  1805,  when  they  were  all  of  opinion,  thai  it  was  com- 
petent under  the  circumstances  for  the  Judge  to  order  the 
deposition  to  be  read,  to  impeach  the  credit  of  the  witness.  It 
was  then  considered  whether,  laying  the  evidence  of  the  prisoner's 
mother  entirely  out  of  the  case,  there  was  sufficient  evidence  to 
^o  to  the  jury.  Gbaham  B.  read  to  the  Judges  from  his 
notes  the  evidence  given  on  the  trial ;  and,  upon  consideration, 
the  Judges  were  of  opinion,  that  there  was  evidence  sufficient 
to  go  to  the  jury ;  and  that  the  jury  having  found  the  prisoner 
guilty,  there  were  not  circumstances  sufficient  to  raise  a  doubt 
so  as  to  induce  any  interposition  to  prevent  the  law  taking  its 
course. 

The  case  of  Margaret  Tinckler{a)  was  mentioned ;  where  the 
Judges  determined,  that  although  evidence  had  been  receiyed 
which  was  not  strictiy  admissible,  yet  the  case  appearing  clear 
against  the  prisoner  without  that  evidence,  it  was  not  a  reason  to 
stay  the  execution.  And  the  Judges,  upon  the  present  occa- 
sion, seemed  all  to  agree  to  that  doctrine^  where  the  case  was 
otherwise  clear;  but  seemed  to  think,  that  this  case  could  hardly 
have  fiiUen  within  the  rule  if  the  evidence  of  the  mother's  depo- 
sition, to  impeach  her  credit,  had  been  held  inadmissible. 

Upon  the  question,  whether  a  party  producing  a  witness  could 
be  permitted  to  call  evidence  to  impeach  the  credit  of  such  wit- 
ness, were  cited  Bex  v.  CoUedge^  Adams  y.  Arnold,  (b)  13  Vin. 
Abr.  48.  tit.  Evidence,  M.  a.  pi.  6. 


(a)  £ast,  P. C.  354. —This  case  was  before  the  judges  on  the  6th  November, 
1781. 

(b)  12  Mod.  375. 
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lii  this  case,  the  determination  of  the  Judges  was  confined  to 
the  right  of  a  Judge  to  call  for  a  witness's  deposition^  in  order 
to  impeach  the  credit  of  a  witness  who  on  the  trial  should  am- 
tradict  what  she  had  before  deposed ;  but  Lord  Ellenborough 
and  Mansfield  C.  J.  thought  the  prosecutor  had  the  same 
right  (a) 


1805. 


REX  V.  SAMUEL  WHILEY. 


t'orgery. 
Where  the 
name  made 
use  of  by  the 
prisoner  in  the 
forged  instru- 
ment was  as- 
sumed by  him 
with  the  in- 
tention of  de- 
frauding the 
prosecutor,  a 
conviction  for 
foi^ry  was 
held  to  be  right 
though  the  pri- 
soners real 
name  would 
haye  carried 
with  it  as  much 
credit  as  the 
assumed  name. 


The  prisoner  was  tried  before  Mr.  Baron  Thomson,  at  the 
Lent  assizes  for  the  county  of  Some9sety  in  the  year  1 805,  upon 
an  indictment  which  charged  him  with  forging  a  bill  of  exchange 
for  60/.,  dated  Bath,  January  5th,  1 805,  drawn  in  the  name  of 
Samuel  Mihoardy  payable  to  his  own  order  on  Messrs.  Stephenson 
4*  Co.,  bankers  in  London,  with  intention  to  defraud  Horatio 
Thurston,  The  second  count  was  for  uttering  the  bill  knowing 
it  to  be  forged. 

The  prosecutor,  an  upholder  at  Bath,  proved,  that  on  the 
27th  of  December,  1804,  the  prisoner,  who  was  then  a  stranger 
to  him,  came  to  his  house  to  take  a  coach-house  and  stable,  which 
the  prosecutor  agreed  to  let  him  for  three  months.  The  prisoner 
then  bespoke  of  the  prosecutor  goods  in  the  way  of  his  business 
to  the  amount  of  16/.  2s.,  directing  them  to  be  sent  to  him,  and 
writing  his  direction  in  the  prosecutor's  book  ^^  Samuel  Milward, 
No.  12,  Kensington  Place,  Bath ;"  and  the  goods  were  sent  in 
the  course  of  three  days.  The  prisoner  afterwards  ordered  more 
goods,  and,  before  they  were  all  delivered,  told  the  prosecutor  to 
get  his  bill  ready  by  four  o'clock  on  Old  Christmas  Eve,  and  that 
he  would  then  call  for  it,  which  he  did,  and  the  prosecutor  gave 
him  his  bill,  amounting  to  49/.  10^.  The  prisoner  said  it  was  his 
rule  to  discharge  all  bills  on  Old  Christmas  Eve :  he  looked  at  the 
prosecutor's  bill  and  said  it  was  very  right ;  that  he  would  return 


(a)  See 
a  witness 


e  as  to  the  right  of  the  prisoner  to  have  depositions  read  to  contradict 
t,  1  Phil.  Ev.  375. 
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in  about  ten  minutes,  which  he  did,  bringing  with  him  the  draft        1805. 
in  question,  and  saying  he  would  give  the  prosecutor  a  draft  on      «^  -     . 
his  banker  in  London  for  602.     The  prosecutor  looked  at  it,  and         Case, 
the  prisoner  said  it  was  a  very  good  one,  upon  which  the  pro- 
secutor gave  him  the  balance  of  ten  guineas.     The  bill  was  in- 
dorsed with  the  name  of  "  Samuel  Milxvard.'*    The  prisoner  told 
the  prosecutor  he  should  want  more  goods,  and  should  be  a  very 
good  customer  to  him. 

The  prosecutor  paid  this  draft  to  his  bankers  in  Batk^  and 
received  it  back  from  them  on  the  25th  of  January^  when  it  had 
been  returned  from  Ixmdofi.  He  then  went  to  the  prisoner's 
house  and  found  it  shut  up ;  and  he  saw  nothing  more  of  the 
prisoner  till  about  three  weeks  after,  when  he  was  in  custody 
before  the  mayor  of  Bath.  A  clerk  of  Stephenson  4r  Co.  proved 
diat  they  knew  no  such  person  as  Samuel  Milwardj  and  that  the 
biU  was  therefore  dishonoured. 

It  was  satisfactorily  proved  that  the  prisoner's  real  name  was 
Samuel  Whiley :  that  his  baptism  was  registered  by  the  name  of 
Samuel^  son  of  Samuel  and  Mary  Whiley^  at  Hales  OweUf  in 
Shropshire^  and  that  he  was  married  by  the  name  of  Samuel 
JVhiley  at  Tamfaxirth ;  that  he  had  gone  by  this  name  at  Bath^ 
where  he  had  lodged  in  the  Jidy  preceding  this  transaction  for 
about  a  week ;  that  at  Bristol^  in  the  October  following,  he  also 
went  by  the  name  of  Samuel  Whiley,  and  did  so  on  the  6th  of 
December  at  Bath;  and  that  on  the  20th  of  December  (about  a 
week  before  he  first  came  to  the  prosecutor)  he  had  taken  a  house 
in  Worcestershire  under  the  same  name ;  but  that,  on  the  28th  of 
December  (the  day  after  his  first  application  to  the  prosecutor)  he 
ordered  a  brass  plate  to  be  engraved  with  the  name  of  ^^  Milwardj** 
which  was  fixed  on  the  door  of  his  house  on  the  day  following. 
In  his  defence^  the  prisoner  stated  that  he  had  understood  from 
his  &ther  that  he  was  christened  by  the  names  of  Samuel  MiU 
'ward;  and  that,  being  under  difficulties,  and  afitdd  of  arrests,  he 
.had  omitted  the  name  of  Whiley. 

In  answer  to  a  question  put  by  the  learned  Judge,  the  pro- 
secutor stated  that  he  took  the  draft  on  the  credit  of  the  prisoner, 
whom  he  did  not  know,  and  who' was  drawer  payee  and  indorser ; 
that  he  presumed  the  prisoner's  name  was  that  which  he  had 
written,  and  had  no  reason  to  suspect  the  contrary ;  and  that,  if 
the  prisoner  had  come  to  him  under  the  name  of  Samuel  Whiley^  he 


92 


CfiOWN  CASES  AESERVED. 


would  have  given  him  equal  credit  for  the  goods,  and  have  taken 
from  him  the  draft  in  that  name^  and  have  paid  him  the  balasbce 
in -cash. 

Thomson  B.  left  it  to  the  jury  to  say  whether  the  prisoner 
had  assumed  the  name  of  Milwardj  in  the  purchase  of  the  goods, 
and  giving  the  draft;,  with  intention  to  defraud  the  prosecutor  ; 
and  the  jury,  saying  they  were  satisfied  of  that  fact,  found  the 
prisoner  guilty.  But  judgment  was  respited,  in  order  that  the 
opioion  of  the  Judges  might  be  taken  upon  the  case. 

Li  TriMUy  term,  22d<^m^,  1805^  at  a  meeting  of  aix  ths 
Judges,  the  conviction  was  held  right.  And  at  the  summer 
assises,  2  805,  at  Bridgewaterj  the  prisoner  was  brought  to  the  bar, 
and  after  the  <^inion  of  the  the  Judges  had  been  delivered  by 
Le  Bla^c  J.  received  sentence  of  death ;  but  he  was  afterwards 
reprieved  at  the  instance  of  the  learned  Judge  by  whom  he  was 
tried,  (a) 


1805. 


REX  ».  EDWARD  MADOX. 


If  the  master 
and  owner  of 
a  ship  steals 
some  of  the 
goods  deliyer- 
ed  to  him  to 
carry,  it  is  not 
larceny  in  him 
unless  he  took 
the  goods  out 
of  thdr  pack- 
age; nor,  if 
Itf ceny,  would 
itbeano£fence 
within  24  G.2. 
C.45. 


J.  HIS  was  aa  indictmait  for  a  capital  offence  on  the  S4  G.^. 
c  45.,  tried  before  Mr.  Bahon  Graham  at  the  ^mimer  assizes  at 
f¥mchester^  in  the  year  1805. 

The  finst  count  was  for  steding  at  West  Ca»e5  six  wooden 
casks  and  lt)0<M&s.  weight  of  butter,  Talue  20^.,  the  goods  x^ 
Sichard  Brtzdley  and  TJtamas  CZoyfim,  bemg  in  a  certain  vessel 
catted  a  sloop  ia  the  port  of  Cbtoer,  the  said  port  bcjng  a  p<Nrt  cf 
entry  jmd  dischaige,  against  the  statute*  The  second  count  was 
tot  grand  larceny.  The  third  count  was  like  the  first  except  as 
to  the  property  in  the  goods,  which  was  laid  in  one  Bichard 
Lashmore ;  and  the  fourth  count  was  for  grand  larceny  of  the 
goods  of  the  said  Bichard  Laskmane. 

The  butter  stolen  was  part  of «  cargo  of  260  firkins  or  cades, 
shipped  at  Water/brd,  in  Ireland^  on  board  a  sloop,  the  Benjaminy 


(d)  Rex  V.  MarthaU,  ante,  p.  73,  S.P. 


CROWN  CASES  RESERVED.  M 


of  which  the  prisoner  was  master  and  owner^  botmd  ta  Sioreham  I808L 
and  NesDhavetij  in  Sussex;  two  hundred  and  thirty  of  the  casks  *^  -  '- 
being  consigned  to  BradUy  and  CU^on  at  Shorektm,  and  fifty  of  S^. 
them  to  Lashmore  at  Brighthelmstone. 

It  appeared,  that  the  ordinary  length  of  this  yoyage,  with  &tr 
winds,  was  a  week  or  nine  days,  but  in  winter  sometimes  a 
month  or  five  wedcs.  In  the  present  instance  the  voyage  had 
been  of  much  longer  duration. 

The  vessel  first  touched  at  Sheepsheadj  in  Irelemd^  in  distress. 
The  prisoner  went  on  shore  at  Beerhaven,  where  he  signed  a 
protest,  bearing  date  on  the  SOth  December^  1804w    From  thence 
they  proceeded  to  LuMfy  Island^  and  to  Tenby  in  Wales,  where 
they  arrived  in  February,  1805,  and  at  which  place  the  priscxier 
went  on  shore  and  staid  four  or  five  weeks,  the  winds  being  foul. 
From  thence  they  proceeded  to  <Sb'%,  and  then  to  Cawes,  where 
they  arrived  on  the  last  day  of  March,  or  the  1st  of  Aprily  1805. 
Cofwes  was  in  their  course,  but  they  had  previously  met  with 
very  foul  weather,  and  had  been  driven  to  the  westward  of 
Madeira,  during  which  time  the  vessel  had  been  often  in  great 
distress;  but  no  part  of  the  butter  had  at  any  time  been  thrown 
overboard.     Up<Hi  the  arrival  at  Ccnoes  the  prisoner  went  on 
shore,  and  shordy  afterwards  applied  to  one  LaUam,  a  sail- 
maker,  for  a  suit  of  sails.    LaUam  went  aboard  the  vessel  and 
took  measure  for  the  sails,  and,  after  his  return  to  C<me$,  the 
prisoner  called  upon  him  again  and  bespoke  a  hammock ;  and 
tiien  stated,  that  he  had  thirteen  casks  of  butter  on  board  the 
vessel  belonging  to  himsdi^  and  requested  Lallow  to  send  for 
them,  and  deposit  them  in  his  sail  loft  until  the  prisoner  returned 
firom  Newkaiven*    At  tile  same  time  he  gave  LaUaw  a  note,  or 
order,  for  die  mate  of  the  vessel,  l^  which  the  mate  was  required 
to  deliver  thirteen  casks  of  butter  to  tiie  bearer.     LaUofw  dia* 
patched  some  of  his  men  with  the  order  and  a  boat  to  the  vessel^ 
where  tiiey  arrived  in  the  night,  and  afttf  havmg  delivered  the 
order  to  the  mate,  received  from  him  seven  casks  of  butter  in  the 
first  instuice^  being  as  much  as  the  boat  would  carry;  and  upon 
thw  return  to  the  vessel,  during  the  night,  received  firom  the 
mate  the  other  six  casks.   The  order  did  not  require  the'mate  to 
deliver  any  particular  casks ;  and  it  appeared  by  the  evidence  of 
the  mate,  that  he  took  them  as  they  came  to  hand.    The  casks 
had  been  originally  stowed  in  the  hdd  and  upon  the  half  decks 
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1805.        as'they  came  on  board,  and  those  delivered  to  haUcnis  men  were 
\-    '  \       taken  from  the  half  decks,  the  others  being  battened  down.  Tlie 
Case.        seven  casks  first  delivered  by  the  mate  were  taken  to  Lallcnv^s 
premises  and  deposited  there;  the  other  six  casks  were  seized  by 
the  custom-hpuse  officers.     The  prisoner  was  at  Coto^j,  and  was 
informed  by  LaUaw  of  the  seizure,  at  which  be  expressed  anger, 
speaking  of  the  seizure  as  a  robbery,  and  of  the  casks  so  seized 
as  his  own  property  and  venture.     He  also  spoke  of  going  to 
claim  his  property,  and  afterwards  told  LaUaw  that  he  would 
give  him  an  order  to  claim  it,  as  he  must  himself  go  away.    The 
prisoner  afterwards  went  to  the  vessel,  and  passed  the  rest  of  the 
night  on  board.     The  remainder  of  the  cargo  was  delivered  at 
Shoreham  and  Neoohaven. 

The  protest  made  by  the  prisoner,  and  bearing  date  at  Beer- 
haverij  the  20tli  oi  DecenAer^  1804,  purported,  amongst  other 
things,  that  the  prisoner  had  been  obliged  to  throw  overboard 
several  casks  of  butter.  And  it  appeared  that  he  had  held  the 
same  language  to  the  consignees  as  his  excuse  for  delivering  short 
of  their  respective  consignments. 

Upon  this  case  the  counsel  for  the  prisoner  raised  two  ^kg/b^ 
tions ;  first,  that  no  larceny  had  been  committed  by  the  prisoner ; 
and  secondly,  that  the  ofience  was  not  capital;  the  larceny,  if  any, 
being  of  goods  in  his  own  vessel. 

Upon  the  first  objection  it  seemed  to  be  admitted,  that  if  the 
mate,  by  the  order  of  the  prisoner,  had  broken  bulk  by  taking 
the  casks  from  those  which  were  battened  down,  it  might  have 
been  larceny  in  the  prisoner;  and  the  learned  Judge  thought, 
that  as  the  casks  were  taken  from  the  half-deck,  where  they  were 
originally  stowed,  there  was  no  material  difference.  It  was  then 
contended,  that  the  prisoner  went  into  Cauoes  without  any  neces- 
sity, and  out  of  the  course  of  bis  voyage ;  and  the  case  was  com* 
pared  to  those  wherein  .  it  had  been  held,  that  if  goods  are 
delivered  to  a  carrier  to  carry  to  a  certain  place,  and  h^  carries 
them  elsewhere,  and  embezzles  them,  it  is  no  felony,  (a)  But 
the  learned  Judge  thought,  that  the  severance  of  a  part  from  the 
rest,  and  the  formed  design  of  doing  so,  took  the  case  out  of 
those  authorities,  if  they  could  be  considered  as  applying  to  the 
present  case. 

(a)  1  Hide,  504, 505.     9  East,  P.  C.  695. 695, 696. 
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Upon  the  second  objection,  those  cases  where  cited  wherein  it        1805. 
had  been  held  that  the  1 2th  Ann,  $t.  1 .  c.  7-5  against  larceny  in  a      m  iox'a 
dwelling-house,  to  the  value  of  forty  shillings,  does  not  extend  to         Case, 
a  stealing  by  a  man  in  his  own  house ;  (a)  but  the  learned  Judge 
thought,  that  though  this  might  be  the  law  as  to  a  person  stealing 
the  goods  of  another  under  the  protection  of  his  own  house,  vet 
the  case  of  a  man  stealing  the  goods  of  another  laden  on  board 
his  own  vessel  was  different;  as  in  such  case  the  vessel,  for  the 
voyage,  might  be  considered  as  the  vessel  of  the  freightor ;  and 
that  if  the  owner  should  take  the  command  of  the  vessel,  the  steal- 
ing the  goods  committed  to  his  care  would  be  an  aggravation  of  his 
ofience.     And  he  further  observed,  that  the  words  and  occasion 
of  the  two  statutes  would  admit  of  a  distinction. 

The  whole  case  was  therefore  left  to  the  jury,  who  found  the 
prisoner  guilty;  but  the  sentence  was  respited,  in  order  that  the 
opinion  of  the  Judges  might  be  taken. 

In  Michaelmas  term,  1805,  the  case  was  considered  by  the 
Judges,  who  were  of  opinion  that  it  was  not  larceny ;  and  that  if 
it  were  larceny,  it  would  not  have  amounted  to  a  capital  offence 
within  the  statute  24  G.  %  e,  4i5> 


REX  V.  WILLIAM  KITCHEN.  I8O5; 

Ihe   prisoner  was  tried  and   convicted  before   Mr.  Justice  Shooting  at  a 

Le  Blanc,  at  the  summer  assizes  in  the  year  1805,  at  Bridge-  ^'^^^"5g" 

voater,  upon  an  indictment  for  maliciously  shooting  at  Elizabeth  If  the  instru- 

Monslaw  with  a  loaded  pistol,  with  intent  to  kiU  and  murder  her  ^^near  and  ia 

against  the  statute.     There  were  other  counts  in  the  indictment,  spch  a  direc- 

1       •  .  1.11^  •  «     -Ki      tion,  as  to  be 

some  stating  the  mtent  to  be  to  do  her  some  gnevous  bodily  likely  to  kill  or 

harm,  and  others  to  disfigure  her ;  and  some  stating  the  pistol  to  do  other  griev- 
be  loaded  with  gunpowder  only,  and  others  stating  it  to  be  loaded  banD,and  with 
with  gunpowder  and  other  destructive  materials.  *hwSd*do*io 

the  case  will  be  within  the  act,  though  it  be  loaded  with  powder  and  paper  only» 


(«)  2  East,  P.  C.  644. 
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There  was  not  any  direct  and  positive  Evidence  of  the  pistol, 
which  was  fired  close  to  the  prosecutrix's  ear,  being  loaded  ^^ith 
any  thing  besides  gunpowder  and  wadding  or  paper,  but  there 
were  circumstances  from  whence  to  infer  that  it  was  loaded  ^ith 
some  other  destructive  materials;  and  the  evidence  of  the  sur- 
geon (forming  his  opinion  from  the  nature  of  the  wound)  -wss 
positive  that  it  most  have  been  so  loaded.  Possibly,  however^  it 
might  not  have  been  loaded  with  any  thing  except  powder  and 
{M^er. 

The  learned  Judge  directed  the  jury,  that  whether  the  pistol 
was  loaded  with  gunpowder  and  ball  or  otiier  destructive  mate- 
rials, or  whether  it  was  loaded  with  gunpowder  and  paper  only, 
if  the  prisoner  fired  it  so  near  to  the  person  of  the  prosecutrix, 
and  in  such  a  direction,  as  that  it  would  probably  kill  her,  or  do  her 
some  grievous  bodily  harm,  and  with  intent  that  it  should  do  so, 
the  case  was  within  the  statute :  but  he  desired  them,  in  case  they 
found  the  prisoner  guilty,  to  say  whether  they  were  satisfied  that 
tiie  pistol  was  loaded  with  any  destructive  material,  besides  gun- 
powder and  paper,  or  not  The  jury  found  the  prisoner  guilty, 
and  said  they  were  satisfied  that  the  pistol  was  loaded  with  some 
destructive  material  besides  powder  and  wadding. 

Application  was  made  to  the  crown  for  mercy,  on  the  ground 
that  the  pistol  was  not  loaded  with  any  thing  but  powder  and 
paper;  upon  which  a  question  was  submitted  to  the  Judges, 
whether,  supposing  the  &ct  to  be  so,  the  direction  to  the  juiy 
was  right.  And  all  the  learned  Judges  (except  Heath  J.)  hav- 
ing met  in  Michaelmas  term,  16th  of  Naoember,  1805,  they  were 
of  opinion  that  the  prisoner  was  properly  convicted,  and  that  the 
direction  was  right 

Tlie  prisoner  was  afterwards  pardoned,  on  condition  of  two 
years'  imprisonment  in  Ilchester  gaoL 
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1805. 

REX  w.  BENJAMIN  GROCKER,  alias  COLLINS. 

1  HE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at  the  Forgeo*  The 
summer  assizes  for  Saltsoury,  m  the  year  1805,  for  forgery.  The  the  forged  in- 
indictment  charged  that  he,  on  the  1st  of  Aprily  1805,  at  ».  strument  pur- 

^^  pons  to  HaVc 

Edmundy  in  Neo)  Sarumy  feloniously  did  falsely  make,  forge,  and  been  made, 
counterfeit,  and  cause  and  procure,  &c.  a  certain  promissory  iJiteres^iiTin" 

note  as  follows :  —  validating  such 

instrument,  is 

**  On  demand,  I  promise  to  pay  'ilLv.BeTyamin  Crocker^  or  order  to  prove  any 

the  sum  of  seventy  pounds,  with  lawful  interest  for  the  same,  value  ^*^'  which 

...        ,     ,  _  _^      ,  contnbutes  to 

recmved,  this  7th  day  oi  Marchy  1803.  the  proof  of 

^<  Wm.  Ttu^ker."       ^^^^^.^ 

with  intent  to  defraud  one  William  Tucker,  against  the  statute, 
&C.     And  there  was  a  second  count  for  uttering. 

It  appeared,  in  evidence,  that  the  prisoner,  whose  name  was 
Benjamin  Crocker^  had  lived  in  Winshamy  in  Somersetshire,  many 
years,  and  was  a  &rmer  there,  and  had  quitted  Winsham  about 
June,  1804,  (so  that  the  date  of  the  note  charged  to  be  forged, 
was  during  the  time  of  his  residence  in  Somersetshire),  Tucker, 
whose  name  appeared  to  be  forged,  was  also  a  &rmer  living  at 
Winshamj  in  Somersetshire,  and  still  continued  to  live  there.  In 
Naoember,  1804,  the  prisoner,  by  the  name  of  Collins,  went  with 
his  wife  to  Salisbury  and  took  lodgings  there,  where  he  continued 
to  reside  until  about  the  middle  of  Men/,  1805,  when  he  went  to 
Zxmdon,  leaving  his  wife  in  his  lodgings, at  Salisbwy.  In  con- 
sequence, of  suspicions  which  had  arisen  from  his  conduct  re- 
specting another  matter  while  in  London,  his  lodgings  at  SaliS" 
hury  were  searched,  his  wife  being  the^e  but  he  being  in  London ; 
and  in  a  bureau  belonging  to  the  prisoner  in  these  lodgings  was 
found  a  pocket*book,  in  the  inside  of  which  was  the  prisoner's 
name  ^^  S.  Crocker,**  written  in  his  own  hand  writing,  and  in  one 
of  the  pockets  of  which  pocket-book  was  the  note  stated  in  the 
indictment  The  body  as  well  as  the  signature  of  the  note  ^^  fVm. 
Tucker,**  was  in  the  prisoner's  hand-writing;  though  the  signa- 
tune,.at  first  sight,  appeared  to  be  in  a  dii]ferent  hand.  (Jpon  the 
back  of  the  note  was  ii^rltten  in  the  prisoner's  hand-writing. 


i 
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1805.        "  Mr.  fVm.  Tucker^  70/.,"  and  underneath,  also  in  the  prisoner's 
1,     '  '   /     hand-writing,   "  1  year's  interest,  paid  S/.  105.,   B.  CrockerJ'* 
Case.        The  note  was  on  the  proper  stamp  for  a  promissory  note  of 
that  value. 

In  the  same  pocket-book  was  found  at  the  same  time,  another 
promissory,  note  for  100/.  payable  to  the  prisoner  or  order,  and 
appearing  to  be  sighed  by  one  William  Gapper,  which  William 
Gapper  proved  not  to  be  his  hand-writing,  and  that  he  never 
owed  the  prisoner  100/.  On  the  back  of  that  note  was  also 
written  in  the  prisoner's  hand-writmg  "  Mr.  Wm.  Gapper^  Senr. 
100/." 

This  evidence  of  Gapper^s  note  was  objected  to  by  the  pri- 
soner's counsel,  but  was  received  by  the  learned  Judge. 
.     .  William  Tucker  was  called  to  prove  that  he  never  paid  the 

prisoner  3/.  105.  for  interest,  on  this  or  any  other  note;  and  this 
evidence  was  also  objected  to  on  behalf  of  the  prisoner,  but  die 
learned  Judge  admitted  it 

On  behalf  of  the  prisoner  it  was  objected ;  first,  that  thexe 
was  not  any  evidence  to  go  to  the  jury  of  the  note  having  been 
forged  in  the  county  of  WiltSf  the  prisoner  not  being  in  WiUskirty 
but  in  Somersetshire^  at  the  time  when  the  note  appeared  to 
bear  date ;  but  upon  this  point  the  learned  Judge  was  of  opi- 
nion, that  the  fact  of  the  note  being  found  in  the  prisoner's 
lodgings  in  Wiltshire,  where  he  had  resided  for  some  months, 
was  evidence  to  go  to  the  jury  of  its  having  been  &bricated 
there. 

In  the  second  place  it  was  objected,  that,  as  the  note  had  been 
kept  in  the  prisoner's  possession  and  never  uttered  or  attempted 
to  be  made  any  use  of,  there  was  no  intent  to  defraudi  Upon  this 
point  the  learned  JuDGE^eld,  that  whether  the  note  was  made 
innocently  or  with  an  intent  to  defraud  William  Jhcker  was  ifar 
the  consideration  of  the  jury,  and  to  be  collected  fix>m  the  fitcte 
proved. 

The  jury  found  the  prisoner  guilty.  But  the  case,  being  re- 
served by  the  learned  Judge  for  the  opinion  of  the  JuDGsa^ 
upon  the  objections  made  on  behalf  of  the  prisoner,  and  also  as 
to  the  admissibility  of  the  evidence  which  had  been  objected  to^ 
was  argued  befcm  all  the  Judges  (except  MAJrsFiELti,  C.  J.) 
at  Serjeants'  Jmt  Hallf  on  the  SOth  of  November,  1805,  when  tke 
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BMgority  (naiaely,  seven  to  five)  weie  of  opinion,  that  the  evi-        i$05. 
dettoe  of  WiXam  Iltdher  vas  improperly  admitted ;  and,  there-     1,     -     / 
fcrey  that  the  conviction  was.  wrong,  (a) 


REX  V.  JOHN  LEONARD  WHITE  and  JOHN 

RICHARDSON. 


1806. 


lH£  prisoners  were  tried  before  Mr.  Baron  Graham,  at  the  If  several  are 
(Hd  Bailey  January  sessions,  in  the  year  1806,  upon  a  charge  of  puL^  ^f 
maliciously  and  unlawfully  cutting  one  W.RandaU^  with  intent  in  committing  a 
so  doing,  to  obstruct,  &c«  their  lawful  apprehension,  within  the  upona\fdifU7n 
statute  43  G.  3.  c.  58.  ^  ™o  diflferent  ' 

The  first  count  of  the  indictment  charged,  that  the  prisoners  of  them  maim 
on,  &C.,  at  the  hour  of  two  in  the  night,  with  force,  &c.,  at  the  *  ^^^^  ^ 
parish,  &c.,  unlawfully,  wilfully,  and  injuriously,  did  force  open  taken^the 

and  break  firom  the  hinges  a  certain  window  shutter,  fixed  to  f'^®"  "5 1^' 

o  '  to  be  consider- 

the  dwelling-house  of  one  J,  W,  there  situate,  with  intent  feloni*  ed  principals 
ously  and  burglariously  to  break  and  enter  the  said  dwellings 
house,  and  feloniously  and  burglariously  to  steal  the  goods  and 
dMfeda  tbeiein;  and  that  the  said  prisoners  having  so  com- 
mitted the  offence  as  afiwesaid  on,  &c.,  at,  &;c.,  and  at  the  said 
hour  of  two  in  the  night,  in  and  npoB  WiUiam  Bandally  fek>* 
niously,  wilfully,  maliciously,    and   unlawfully,   did  make  an 


(«}  Ib  Phil.  Ev.  ISO,  in  the  note^  it  is  said,  that  Lobd  E«llenbobough,  C.  J«, 
the  Cum  B^srok  M'Dovald,  Mr.  Justice  Lawbeucs,  and  Mr.  Justice  Le 
Blajhc,  thought  the  witness  admisnble,  because  it  had  been  sufficiently  proved 
before  that  the  note  was  not  signed  by  him ;  and  they  thought  him  admissible 
to  all  points  excq>t  that  of  forgery;  and  that  some  of  the  other  Jcsosa 
teened  to  think,  that  to  points  perfectly  coUateral,  the  withess  would  have 
beea  adsMUb,  but  considered  tite  point  to  which  he  waa  called  a«  contribute 
ing  to  prove  the  £)igery. 

In  the  report  of  this  case,  8  New  Rep.  96.,  and  2  Leach,  996.,  it  is  supposed 
that  a  majority  of  the  Judges  considered,  that  if  the  point  had  been  otherwise 
as  to  the  admissibility  of  the  evidence  of  the  witness  Tucker,  there  was  not 
sufficient  evidence  of  the  offence  having  been  committed  in  the  county  of 
WUit.  It  does  not,  however,  appear,  that  any  aodi  opinion  as  to  the  latter 
point  was  expressed  by  the  judges. 

H  2 
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1806.  .      assault;  and  with  a  certain  sharp  instrument,  feloniously,  wii- 
,yT    ^  ""  J    fiJly>  maliciously,  and  unlawfully,  did  strike  and  cut  the  said 
Richabdbom's  William  Sandally  in  and  upon  the  head,  with  intent  in  so  doing 
^^'        to  obstruct,  resist,  and  prevent  the  lawful  apprehension  and  de- 
tainer of  the  said  prisoners  for  the  aforesaid  offence,  for  which 
they  were  liable,  by  law,  to  be  apprehended,  imprisoned,  and 
detained,  to  the  great  damage  of  the  said   William  Bandall, 
against  the  form  of  the  statute,  &c.     Another  count  charged^ 
that  the  prisoners  on,  &c.,  at,  &c.,  were  in  an  area  belonging  to 
the  said  dwelling-house,  having  upon  them  an  iron  crow,  the 
same  being  an  implement  for  house-breaking,  with  intent  the 
said  dwelling-house  to  break  and  enter,  and  then  proceeded  as 
in  the  first  count. 

It  appeared  in  evidence,  that  the  two  prisoners  were  found  in 
the  area  of  the  house  mentioned  in  the  indictment,  which  was 
No.  36y  JLawb^z  Conduit  Street^  between  two  and  three  o'clock  of 
the  morning  of  the  22d  of  September^  it  being  then  dark.  One 
of  the  shutters  had  been  forced  ojS*  by  an  iron  instrument  or 
crow,  the  sash  of  the  window  had  been  thrown  up,  but  the 
window  shutters  in  the  inside  had  not  been  forced.  The  pri- 
soners were  interrupted  by  a  watchman,  who  hearing  a  noise  in 
the  area,  and  having  called  out  several  times  without  receiving 
any  answer,  sprung  his  rattle;  upon  which  the  prisoner  Richardson 
came  up  from  the  area,  got  over  the  iron  rails,  and  made  off  to- 
wards New  Ormond  Street^  and  down  that  street^  running  as  &st 
as  he  CQuld..  As  Bichardson  was  getting  over  the  iron  rails,  a 
man  in  the  area  called  out  ^^  shoot,"  but  no  fire-arms  were  used; 
and  the  watchman  made  a  blow  at  Richardson  with  his  staff, 
but  it  slipped  out  of  his  hands.  Richardson  was  pursued  by  the 
watchman  and  others,  and  after  running  some  time  in  diffisrent 
directions  was  taken  and  secured,  nothing  being  found  upon  him 
but  a  common  clasp  knife. 

In  the  mean  time  William  RandaUy  the  person  mentioned  in 
the  indictment,  and  who  was  also  a  watchman,  having  heard  the. 
rattle,  went  towards  the  house  No.  36,  LamVs  Conduit  Street, 
and,  as  he  arrived  there,  saw  the  other  prisoner  White,  getting 
over  the  iron  rails  of  the  area  and  spoke  to  him,  upon  which  he 
jumped  off  from  the  iron  rails  in  a  direction  towards  the  Found- 
ling Hospital,  the  contrary  way  to  that  which  the  other  prisoner 
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had  taken.    BandaU  immediately  laid  hold  of  him^  when  he         180S« 
gave  BandaU  a  blow  on  the  head,  and,  after  a  little  scuffle,  gave    Y^mrKlind 
him  a  very  severe  cut  upon  the  head  with  an  iron  crow,  the  Richabdsom's 
lower  end  of  which  was  shaped  like  a  blunt  chisel. 

No  question  was  made  as  to  the  guilt  of  the  prisoner  White, 
but  it  was  objected,  that  the  evidence  did  not  prove  that  the 
offence  charged  in  the  indictment  was  the  joint  act  of  Richardson 
as  well  as  of  White. 

The  learned  Judge  directed  the  jury,  that  if  the  prisoners 
came  with  the  same  illegal  purpose,  and  both  determined  to 
resist,  the  act  of  one  would  fix  guilt  upon  both,  and  that  it  might 
have  been  part  of  the  plan  to  take  different  ways,  in  order  to 
divide  the  force  against  them. 

The  jury  found  both  the  prisoners  guilty ;  but  sentence  wtxs 
respited  in  order  to  take  the  opinion  of  the  Judges  upon  the 
question,  whether  there  was  evidence  in  this  case,  sufficient  to 
convict  Bichardson  as  a  principal. 

The  point  was  accordingly  submitted  to  the  consideration  of 
THE  Judges  in  Hilary  term,  on  the  23d  oi  January,  1806,  when 
they  were  all  of  opinion  that  there  was  no  evidence  to  justify  the 
verdict  against  Richardson,  and  that  he  ought  to  be  recommended 
for  a  pardon. 


REX  V.  DYSON  POST.  1806. 


The  prisoner  was  tried  before  Mr.  Justice  Grose  at  the  Bury  Forgery.  Al- 
lent  assizes,  in  the  year  1806,  for  altering  a  banker's  promissory  er*s  one  pound 
note  for  one  pound  into  a  promissory  note  for  ten  pound.  "^^  by  substi- 

The  indictment  contained  six  counts.   The  first  count  charged  word  ten  for 
that  Dyson  Post,  late  of,  &c  on  the  22d  of  August,  45  G.  S.  had  in  ^/^"J^  fo^* 
his  custody  and  possession  a  certain  promissory  note  for  the  pay*  gery. 
mentof  one  pound,  bearing  date  dd  of  December,  1803,  and  signed 
by  one  Ec^le  WiUett,  for  himself  and  Field  WiUett  and  Robert 
WiUett,  by  the  names  of  Field  WiUett  and  Sons,  which  said  promis- 

H  3 
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gory  note  was  then  as  follows  (setting  oat  the  note) ;  and  that  tiie 
said  Dyson  Post  afterwards,  to  wit,  on  said  2^  of  August^  in  the 
year  aforesaid,  with  force  and  arms,  at,  &c.  feloniously  did  make 
erasures,  alterations^  and  additions,  o^  in,  and  to,  the  said  prmnis* 
sory  note,  that  is  to  say,  at  the  word  ^^  one,'-  which  before  tlien  had 
been  and  then  was  contained  in  the  said  promissory  note,  between 
the  word  <«  of,"  and  the  word  "jponnd*'  in  the  body  of  th«  same  pro- 
missory note;  and  also,  of,  in,  and  to  the  said  promissory  note  at  Ae 
word  "one"  which  before  then  had  been  and  then  was  contained 
in  the  swd  promissory  note  after  the  letter  **  £!^  at  the  bcfttom  of 
the  said  promissory  note;  and  by  making  the  said  alterations, 
erasures,  and  additions,  did  then  and  there  feloniously  change  and 
alter  the  same  word  "  one*'  in  the  body  of  the  said  promissory 
note,  and  the  said  word  "  one"  at  the  bottom  of  the  saSd  promissory 
note  into  the  word  "  Ten"  and  did  there  feloniously  and  falsely, 
make,  forge,  and  counterfeit  the  word  '*  Ten"  in  and  upon  the 
said  promissory  note,  betwixt  the  said  word  "  of"  and  the  said 
word  ^^  pound"  in  the  body  of  the  said  note,  and  the  said  word 
«  Ten"  after  the  said  letter  "  £''  at  the  bottom  of  the  said  note 
instead  of  the  word  "  one,"  so  as  before  respectively  contained 
therein  and  thereon,  as  aforesaid ;  by  reason  and  means  df  wliidi 
said  erasures,  alterations,  additions,  and  forgery,  the  said  pro- 
missory note,  which  before  the  said  erasures,  &c.  was  and  im- 
ported to  be  a  promissory  note  for  the  payment  of  one  pound,  did 
become  and  import  to  be  a  promissory  note  for  the  payment  of 
ten  pound,  with  intent  to  defraud  the  said  Field  WiUett^  JEagk 
WiUettj  and  Robert  Willett  of  the  sum  of  ten  pounds  of  lawful 
money,  &c*,  against  the  form  of  the  statute,  &c.,  and  against  the 
peace,  &c.     The  second  count  was  similar,  to  the  first,  only 
stating  the  forgery  to  have  been  committed  with  an  intent  to 
defraud  one  Edward  Hensly.   The  third  count  charged,  that  on» 
&c.,  at,  &C.,  aforesaid,  the  said  Dyson  Post  having  in  his  cus- 
tody a  certain  other  promissory  note  for  the  payment  of  one 
pound,  bearing  the  date  aforesaid,  signed  by  one  Eagle  Willett^ 
for  himself  and  the  said  Field  Willett  and  Bobert  Willett^  by  the 
name  of  Field  Willett  and  Sons,  (and  setting  out  the  note  in  its 
original  state,}  he  the  said  Dyson  Post  with  force  and  arms  on, 
8cc.,  at,  &c.,  feloniously  did  alter  the  said  last-mentioned  promis- 
sory note  by  then  and  there  removing  and  taking  out  from  the 
said  note  the  word  "  one"  before  the  word  "  pound"  in  the  said 
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promissory  note,  and  fiJsely  substituting  and  inserting  in  the  said 
note  the  word  **  Ten"  instead  of  the  word  "  one"  before  the  said 
word  ^*  pound,"  and  by  removing  and  taking  out  from  the  said 
note  the  word  "  one"  after  the  letter  **  ^"  and  falsely  substi- 
tuting and  inserting  the  word  ^*  Ten"  Instead  of  the  said  word 
**  one"  after  the  said  letter  "  ^.,"  whereby  the  said  last-men- 
tioned note  so  altered  then  and  diere  became  and  was  sis  follows, 
(setting  out  the  note  as  altered)  with  intent  to  deiraud  the  sud 
JFiM  WUlett,  Eagle  WiUett,  and  Bobert  WilieUj  against  the  statute, 
&C.  and  against  the  peace,  &c.  The  fourth  count  was  similar  to 
the  third,  chai^g  it  to  be  with  intent  to  defraud  Edward  Hendy. 
The  fifth  count  charged  that  the  said  Dyson  Past  on,  &c.,  at,  &c., 
feloniously  did  fidsely  make,  forge,  and  counterfeit,  and  cause  and 
procure  to  be  falsely  made,  &c.  and  willingly  act  and  assist  in  the 
false  making,  &c.  a  certain  other  promissory  note  for  payment  of 
money  with  intent  to  defraud  one  Field  WiUett^  Eagle  WUlett,  and 
Bobert  WiUett^  against  the  statute,  &c.  and  against  the  peace,  &c. 
And  the  sixth  count  was  similar  to  the  fifth,  only  charging  the 
forgery  to  be  with  intent  to  defraud  the  said  Edward  Hensly. 

It  w&s  proved  most  clearly  by  two  witnesses,  who  ft'om  an  ad- 
joining room  saw  the  fact,  by  looking  through  a  hole  in  the  wall 
that  separated  two  tenements  (which  had  been  one  house),  one 
of  which  was  occupied  by  the  prisoner  and  his  wife,  and  the  other 
by  the  two  witnesses,  that  the  note  stated  in  the  indictment  was 
a  promissory  note  of  the  Thetfordh^rk^  dated  the  5th  of  Decern'- 
ber^  180S,  for  one  pound;  and  that  the  prisoner,  being  in  posses- 
sion of  it,  got.  some  thin  paper  like  paper  on  which  banker's 
notes  are  written,  of  the  size  of  the  note,  and  pasted  it  on  the 
back  of  the  note  with  yeast,  then  cut  out  the  word  one  in  the 
body  of  the  note,  and  the  word  one  at  the  corner,  and  by  remov- 
ing the  paper  pasted,  introduced  into  the  place  of  the  word 
**  One"  the  word  "  Ten"  at  each  part  of  the  paper ;  by  which 
means  the  note  which  was  a  note  for  one  pound  became  a  note 
purporting  to  be  a  promissory  note  for  tenpoundj  having  in  the 
body  the  word  "  Ten"  pound,  and  at  the  comer-  "  af  .Ten." 
It  was  then  proved,  that,  on  the  same  day,  the  prisoner,  who 
was  a  batcher,  paid  the  note  to  a  fermer  named  Edward  Hendy 
for  some  sheep  which  he  had  bought  of  him. 

Upon  this  proof  it  was  objected  by  the  prisoner's  counsel,  that 
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1806.        the  prisoner  could  not  be  convicted  on  this  indictment,  as  tliat 

^    V/r        which  he  had  done  was  not  altering,  or  adding  to,  or  forging  a 
rosT-suasc.  ,  111 

promissory  note  for  money,  it  being  when  altered  not  a  pro- 
missory note  to  pay  ten  pound5  but  ten  pound  in  the  sin- 
gular number,  which  wak  ungrammatical,  uncertain,  and  non- 
sense, (a) 

G^osE,  J.  left  it  to  the  jury  to  consider  whether  they  believed 
the  evidence  given,  and  that  the  note  was  altered  by  the  prisoner 
and  negotiated  by  him  as  a  note  for  ten  pounds,  for  the  purpose 
of  defrauding  of  that  sum  either  the  bankers  FieUtWiUett  and  Sons 
or  Edward  Hensly  to  whom  it  was  paid  for  sheq).  The  jury 
found  the  prisoner  guilty ;  but  judgment  was  respited,  in  order  to 
take  the  opinion  of  the  Judgfs  on  the  question,  whether  upon 
this  indicbnent  and  the  evidence  given  he  was  properly  con- 
victed. 

In  Easter  term,  28th  oi  April,  1806,  all  the  Judges  (except 
Lord  Ellenborough)  being  present,  this  conviction  was  held 
right. 


1806.  REX  V.  PETER  ATKINSON. 

43G.5.C.58.    The  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the 

A  striking  over    -^    ,  t  .         .       ,  .    ,.  , 

the  face  with     J^'^^  J^^^  assizes,  in  the  year  1806,  upon  an  indictment  on  the 

daw'*' art  of  a  ^^^^^  ^^  ^'  ^'  ^'  ^^'»  charging  hhn  with  feloniously,  wilfiilly,  Sec- 
hammer  held  striking,  stabbing,  and  cutting  Elizabeth  StocJcden,  with  intent,  as 
dent  ctt/Jlij?  '^^  ^^  some  of  the  counts,  to  kill  and  murder  her,  and  in  others, 
within  this        to  do  her  grievous  bodily  harm ;  some  of  the  counts  charged  the 

^cts  to  have  been  done  with  a  hammer ;  the  others  generally, 

without  mention  of  the  instrument 

The  effect  of  Elizabeth  Stockden's  evidence  was,  that  on  the 

morning  of  the  23rd  of  September,  1805,  she  found  the  prisoner 

near  her  chamber  door;  that  he  had  a  small  claw  hammer  in 


statute. 


id)  Vide  Lan^t  Case,  Cro.  Elk,  754.;  contra  EUiotet  Case,  East,  P.  C.  855. 
858-— 951.  Teague*s  Casie,  East,  P.C.  979.,  ante,  p.  55.  Daws<m\  Case,  East, 
P.  C.  9'?8.    And  sec  Rex  v.  Treble,  3  Taunt,  358.  2  Leach,  1040.  post. 
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fais  right-hand  with  which  he  struck  her  over  the  nose  ;*that  before        1806. 

he  struck,  she  saw  the  claw  distinctly,  and  that  the  blow  was  with     .  '    '  '  % 

^  Atkinson  8 

the  claw  end  of  the  hammer  ixkich  was  sharp^  and  ad  her  nose  to  Case. 
near  an  inch  in  lengthy  and  down  to  th^  bone,-  that  the  blow 
knocked  her  down,  where  she  lay  upon  her  face,  and  then  the 
prisoner  beat  her  on  the  right  side  of  her  head  with  the  hammer ; 
that  she  cried  out  for  mercy,  but  he  kept  her  down  with  his 
hands  without  speaking  to  her  at  all,  and  struck  her  seven  times 
on  the  right  side  of  her  head,  and  six  times  on  her  left ;  but 
whether  with  the  claw  or  the  other  end  of  the  hammer  she  knew 
no  otherwise  than  from  what  the  surgeon  told  her ;  as  she  con- 
tinued lying  on  her  face. 

The  surgeon  who  examined  Elizabeth  Stociden^s  head,  found 
that  she  had  received  many  wounds,  one  near  an  inch  long  on 
the  right  side  of  her  nose  quite  to  the  bone ;  others  upon  the 
head  which  were  not  quite  so  long,  but  the  greatest  part  of  them 
went  quite  down  to  the  bone.  He  spoke  with  certainty  to  twelve 
in  number  on  her  head,  and  described  them  as  being  on  both  sides, 
but  rather  inclined  to  the  back  part  of  her  head ;  some  of  them 
beuig  simple  incisions,  others,  contused  and  lacerated.  He  de- 
scribed the  wound  on  the  nose  as  a  simple  incision,  appearing  as 
if  made  by  a  sharp  instrument,  and  was  not  certain  that  all  the 
wounds  were  inflicted  by  the  same  instrument:  the  greatest, part 
of  the  wounds  on  the  head  seemed  contused,  but  they  might 
have  been  given  by  the  same  instrument  by  which  the  nose  was  cut; 
and  the  difference  might  have  arisen  from  the  different  situation  of 
the  wounds ;  as,  according  to  the  situation  of  the  parts,  the  claw  of 
a  hammer  might  give  a  wound  accompanied  by  some  contusion. 
He  thought  that  a  blow  with  the  bony  part  of  the  fist  might  cut 
in  such  a  way  as  not  easily  to  be  distinguished  from  a  simple  in- 
cised wound.  He  said  that  he  had  observed  the  wounds  on  the 
head  with  a  view  to  form  a  judgment,  whether  they  were  given 
with  a  hammer,  and  some  of  them  seemed  as  if  given  by  the  two 
sides  of  the  claw  of  the  hammer,  there  being  a  wound  or  cut  on 
each  side,  and  a  space  between  unhurt;  that  there  were  several 
in  this  state,  and  on  comparing  the  extent  of  the  parts  unhurt 
lying  between  the  wounds,  they  seemed  to  correspond  in  size ; 
so  that  the  wounds  had  the  appearance  of  having  been  given  by 
the  same  instrument. 

No  hammer  was  found,  which  could  be  ascertained  to  be  that 
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ATinNSON'B 

Ctte. 


which  the  prisoner  had  used,  so  that  there  was  no  opportunity 
judging  by  inspection  in  what  d^p^ee  the  hammer  in  question 
was  calculated  to  be  used  as  a  cutting  instruments 

It  was  left  to  the  consideration  of  the  jury,  whether  the  wounds 
were  given  with  the  claw  part  of  the  hammer;  and  the  jury  found 
the  prisoner  guilty.  And  the  learned  Judge  passed  sentence 
upon  him;  but  respited  the  execution  to  take  the  opinion  of  the 
Judges,  whether  the  evidence  of  the  nature  of  the  wounds  and 
of  the  instrument  used  was  sufficient  to  bring  the  case  within  the 
statute* 

In  Easter  X/essm  28th  of  Aprils  1806,  all  the  Judges  (except 
Lord  Ellenborough)  being  present,  it  was  held  that  the  con- 
viction was  right,  (a) 


1806. 


REX  t;.  JOSEPH  CARTWRIGHT. 


IndictmcDt 
held  to  be  bad 
on  the  ground 
that  the  in- 
strument given 
in  evidence 
was  not,  as 
stated,  an 
order  for 
money. 


rE^ 


1  HE  prisoner  was  tried  before  Mr.  Barok  Sutton,  at  the  Lent 
assizes  for  the  county  and  city  of  Worcester^  in  the  year  1806, 
and  [found  guilty  upon  an  indictment  which  charged  him  with 
having,  in  his  possession  a  paper  writing  purporting  to  be  an  order 
for  100/.,  on  which  there  was  an  indorsement;  and,  that  design- 
ing to  obtain  money  by  false  pretences  of  and  from  Thomas 
HugkeSi  with  intent  to  defraud  Messrs.  Lechmere  4*  Co^  bankers  at 
Worcester^  he  did  on  the  14th  of  August^  1805,  cause  and  pro- 
cure such  paper  to  be  ddivered  to  the  said  Thomas  Hughes^  who 
had  the  custody  of  the  money  of  the  said  bankers,  with  a  riew  to 
get  100/*  in  exchange  for  such  paper,  and  represented  to  the 
said  TTiomas  Hughes,  that  the  said  paper  was  actually  signed  by 
Joseph  Ellis  the  drawer,  and  that  he  the  said  Joseph  Cartwright 
was  the  servant  of  Philip  Gresfyj  Esq.  yith  a  view  to  cheat  the 
said  bankers. 

There  was  a  second  count  to  the  same  efiect,  but  charging 
the  intent  to  be  to  cheat  the  said  TTumas  Hughes. 


(a)  See  Haywani^%  Case,  ante,  78. 
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The  paper  writing  was  as  follows :  —  180$. 

«  ^100.  "  Worcester  J  July  25rd,  1805.  CAETwawHT's 

**  Three  months  after  date  pay  to  Mr.  Thomas  DarreU,  Esq. 
or  order,  the  sum  of  one  hundred  pounds,  value  received  of 
Mrs.  Mary  May^  and  your  olt^edient  servant 

"  Joseph  Ellis, 
."  No  11.  Stewart-street^  Spitalfields^  London. 
Indorsed  —  "  Thomas  Darreli. 

"  Mr.  PhiUip  Gresly,  Esq.  Salworth." 

This  was  enclosed  in  a  cover  and  sent  by  a  messenger  to  the 
Worcester  bard:. 

The  case  was  very  clearly  proved,  and  it  appeared  that  die  de- 
ceit was  discovered  before  any  money  was  paid.  Hie  instrument 
being  imperfect  either  as  a  draft  or  bill  of  exchange,  the  prisoner 
could  not  be  indicted  for  forgery :  and  die  statute  of  the  30th  G.  2. 
c.  24.  which  makes  it  an  offence  against  the  law  to  obtain  money 
by  fidse  pretences,  &c.  not  extending  to  the  attempt  to  obtmn 
money  by  such  pretences,  the  learned  Baron  submitted  to  the 
consideration  of  the  Judges  a  question  whether  the  circum^ 
stances  of  this  case  amounted  to  an  indictable  ofience. 

The  question  intended  to  be  brought  before  the  Judges 
was,  whether  an  attempt  to  commit  a  misdemeanor  created  %y 
statute  was  itself  a  misdemeanor  as  it  is  if  the  misdemeanour 
attempted  to  be  committed  be  a  misdemeanor  at  common 
law  according  to  Rex  v.  ScholfielcL  (a)  But  upon  taking  the 
case  into  consideration  in  Easter  ^xva^  28th  Aprils  1806,  it  ap- 
peared that  the  paper  above  stated  was  not  on  the  &ceof  it  ad- 
dressed to  or  drawn  on  any  person,  and  was  apparently  "written 
by  a  very  ignorant,  illiterate  person :  and  the  Judges,  who 
(except  Lord  Ellekborouoh)  were  all  present,  were  of  opinion, 
that  the  conviction  was  wrong,  on  the  ground  that  the  paper  ^^ 
not  purport  to  be  an  order  for  money,  a^  stated  in  the  indicCmeiit. 
They  did  not  therefore  go  into  the  point  intended  to  be  niade.(0) 

(a)  Cold.  597. 

(5)  In  R  note  upon  this  case  by  Le  Blanc,  J.,  a  qu.  is  made  whether,  if  this 
paper,  though  not  directed  or  addressed  to  any  person  as  a  drawer,  had  been 
presented  to  a  banker  with  whom  the  person  whose  name  appeared  as  the 
drawer,  kept  cash,  with  intent  to  obtain  payment  of  it  as  a  dmft  of  such  person, 
it  would  not  have  fallen  within  the  description  of  a  bill  of  exchange,  or  order 
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REX  V.  JAMES  MARTIN  and  JOHN  TAYLOR. 


Burglary.    In- 
habitancy of 
the  house. 
Where  the 
owner  has  ne- 
ver by  himself, 
or  by  any  of 
his  family, 
riept  in  the 
house,  it  is  not 
his  dwelling- 
house  so  as  to 
make  the 
breaking 
thereofburg- 
lary,  though 
he  has  used  it 
for  his  meals  ' 
and  all  the 
purposes  of 
nis  business. 


1  HE  prisoners  were  tried  before  Mr.  Baron  Graham,  at  the 
Lent  assizes  for  the  county  of  Northampton^  in  the  year  ISOGy  on 
an  indictment  for  a  burglary  committed  on  the  19tli  of  December, 
1805,  in  the  dwelling-house  of  one  Samuel  Clayton. 

It  appeared  from  the  evidence,  that  the  prisoners  and  others 
connected  with  them,  had  broken  open  the  house  in  the  night  and 
stolen  drapery  and  hosiery  goods  to  the  amount  of  considerably 
more  than  200Z.  But  an  objection  was  taken  that  the  shop  from 
whence  the  goods  were  taken  was  not  the  dwelling-house  of  the 
prosecutor ;  and  though  the  objection  appeared  to  the  learned 
Judge  to  have  weight,  he  thought  it  proper  in  a  case  attended 
with  circumstances  of  considerable  aggravation  to  over-rule  it 
The  case  being  left  to  the  jury,  they  found  the  prisoners  guilty ; 
and  sentence  of  death  was  passed  upon  them ;  but  the  point  was 
saved  for  the  consideration  of  the  Judges. 

The  house  was  to  all  intents  and  purposes  a  complete  dwelling- 
house,  if  it  could  under  the  circumstances  be  considered  as  in- 
habttedf  upon  which  question  the  point  arose. 

The  house  stood  in  a  street  in  fVellingborougk^  in  the  range  of 
houses,  the  entry  from  the  street  being  by  a  common  door-way. 
The  inside  of  the  house  consisted  of  a  shop  and  parlour,  from 
whence  the  goods  were  taken,  and  a  stair-case  leading  to  a  room 
over  the  shop  in  which  there  was  bedding,  but  it  was  not  fitted 
up.  The  prosecutor  took  it  about  two  years  before  the  ofience 
was  committed,  and  made  several  alterations  in  it,  intending  to 
have  married  and  lived  in  it :  but  continuing  unmarried,  and  his 
mother  living  in  a  house  next  door  but  one,  he  slept  every  night  at 
her  honse.  Every  morning  he  went  to  his  house,  transacted  his 
business  in  the  shop  and  parlour,  and  dined  and  entertained  his 
friends  and  passed  the  whole  day  there,  considering  it  as  his  only 


for  payment  of  money,  and  subjected  the  utterer  of  it  to  a  capital  conviction. 
And  upon  the  point  intended  to  have  been  raised,  the  learned  Judge  intimates 
a  strong  opinion,  that  an  attempt  to  commit  a  statutable  misdemeanor  is  as 
much  a  misdemeanor  as  an  attempt  to  commit  a  common  law  misdemeRnor. 


r 
L 
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kome.'     When  he  first  bought  the  house  he  had  a  tenant,  who        1806. 
quitted  it  soon  afterwards,  and  since  that  time  no  person  had  slept     V.    '  ^,   v 
in  it*  '     Case. 

The  question  reserved  for  the  opinion  of  the  Judo£S  was, 
"whether  this  sort  of  inhabiting  was  sufficient  to  make  the  house 
the  prosecutor's  dwelling-house. 

In  Easter  term  28tti  of  April,  1806,  at  a  meeting  of  all  tb£ 
Judges  (except  Lord  Ellenborough)  the  conviction  was  held 
^ong,  the  house  not  being  a  dwelling-house. 


1«06. 


REX  V.  WILLIAM  ALLISON  alias  WILKINSON. 


The  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the  Bigamy.    If 

the  niAin&ffcs 

K>rA:  Lent  assizes,  in  the  year   1806,  upon  an  indictment  for  are  proved  by 

bigamy,  in  marrying  Ann  Epton^  on  the  28rd  of  May,    1804?,  a  person  pre- 

./»        a        «        f  •  sent  At  tneniy 

Jane  his  former  wife  being  then  hvmg.  it  is  not  neces- 

It  was  proved  by  a  person  of  the  name  of  Page,  with  whom  the.  JhlJi^istoll^ 
prisoner  formerly  lived  as  a  servant,  that  he  was  present  at  the  ce-  tion,or  licence, 
lebration  of  the  marriage  between  the  prisoner  and  Jane  Chaplin,  it  seems  that 
at  the  parish  church  of  Ulroome,  on  the  27th  of  February,  1 798.  ^^  assuming 
They  were  married  by  the  curate  of  the  parish.     The  prisoner  name  upon  the 
quitted  the  service  of  the  witness  at  the  following  May^day,  •fcond  mar- 
and.  he  had  not  known  much  of  the  parties  since  that  time;  but  prevent  the 
Jane  was  living  on  the  8th  of  October,  1805,  on  which  day  he  ^^^^com^."" 
saw  her.  plete. 

Another  witness  proved  that  he  was  present  at  the  prisoner's 
secopd  marriage  with  Ann  Epton*  They  were  married  at  the  ^ 
{l^sh  church  of  Ottringham,  by  the  curate  of  the  parish,  on 
Whit'Wednesday,  1804,  the  prisoner  then  going  by  the  name  of 
Wilkinson.  The  witness  was  there  merely  from  curiosily. 
Tliey  lived  together  afterwards  as  man  and  wife. 

Jane,  the  first  wife  died  on  the  1st  of  December,  1805. 

The  jury  convicted  the  prisoner ;.  but  Champrjb;,  J.  respited 
the  judgment,  from  a  doubt  whether  this  evidence,  without  any 
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1806.        pitXKf  of  the  registration  of  either  marriage,  or  of  any  licence  or 
publication  of  banns,  was  8u£Eicient  to  support  a  conviction. 

At  a  meeting  of  all  the  Judges,  (except  Lord  EIllsn- 
boeough)  in  J&zs^i?r  term,  28th  dl  Aprily  1806,  the  ooaTiedon 
was  hdd  right  (a) 


IgOg^  REX  V.  JOSEPH  ROWLEY. 

45G.5.C.89.  The  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
3. 6.  Pouet'  ffTanrnqk  Lent  assizes,  in  the  year  1806,  on  an  indictment  on  the 
Bank  iiot»       *5  G.  8.  c.  89.  s.  6.     The  indictment  followed  the  words  of  that 

within  this  sta-  section  so  far  as  relates  to  the  offence  charfired,  viz,  **  That  the 
tutc.  o     '  .    .     1 

prisoner,  on  the  29th  oi  September^  1804,  knowingly  and  wittingly 

had  in  his  possession,  and  custody,  six  forged,  and  counterfeited 

one  pound  bank  of  England  notes,  knowing  the  same  to  be 

forged'' 

The  words  of  this  clause,  as  far  as  they  relate  to  the  oflfence 
charged,  are,  "  or  shall  knowingly,  or  wittingly  have  in  his,  her, 
or  their  possession,  or  custody,  or  in  his,  her,  or  their  dwellings 
house,  out-house,  lodgings,  or  apartments,  any  forged,  or  cottOp 
terfeited  bank  note,  bank  bill  of  exchange^  er  bade  post  hSl,  or 
blank  bank  note,  blank  bank  bffl  of  exchange,  or  blank  bank  post 
bUl,  knowing  die  mane  to  be  forged  or  counterfeited,  without  law- 
fid  excuse,  the  proof  whereof,  shall  be  upon  the  person  accused ; 
every  person,  or  persons,  so  offisnding,  and  b^g  thereof  con-> 
victed,  according  to  law,  shall  be  adjudged  a  felon,  and  be  trans- 
ported for  the  term  of  fourteen  years.'* 

The  case  rested  principally  on  the  evidence  of  one  Samud 
Waringi  a  man  employed  by  the  solicitor  for  the  bank  to  detect 
the  prisoner  as  a  notorious  character ;  but  his  account  was  eon* 
finned  in  so  niany  particulaifs  as  to  leave  no  doubt  of  the  tviitb 
oCit 

The  bank  notes  in  question,  were  not  found  upon  any  search, 
in,  or  about  the  prisoner's  person,  or  in,  or  about  his  bouse^  or 


(•)  Sea  Mttiy  KoruMtft  case,  East,  P.  C.  470.    Morris  v.  JkRBer,  4  Buir. 
SOS? 


.  CRQWN  CASES  RESERVED.  Ill 

lodgings,  and  could  therefore  only  be  inferred  to  have  been  in        1806. 
his  possession  from  the  circumstances  under  which  the  witneaa      „    -     / 
received  them.  Caie. 

Samuel  Waring^  gave  this  account  as  follows : 
Having  undertaken  to  detect  the  prisoner,  he  applied  to  him 
in  August,  1804,  at  his  shop,  in  Birmingham,  and  first  bought  and 
received  of  him,  two  one  pound  forged  bank  of  England  notes, 

4 

paying  for  them  five  shillings  a-piece.  At  tlie  constable's  request, 

he  went  again  to  the  prisoner's  shop,  on  the  6th  of  August,  and 

not  finding  him,  he  went  to  him  at  a  pubiic*house,  between  four 

and  five  o'clock  in  the  evening,  and  asked  for  more  bank  notes, 

upon  which  the  prisoner  said  he  could  not  have  them  just  then. 

The  prisoner  then  went  out,  and  came  back  again,  and  on  his 

return,  asked  the  witness  to  follow  him.     They  went  together, 

and  going  up  a  place  called  The  Gullett,  the  prisoner  gave  him 

three  one  pound  forged  bank  notes,  for  which  ^he  gave  him 

fifteen  shillings.     On  the  20th  of  September  following,  he  applied 

to  the  prisoner  for  more  notes,  at  his  work  shop,  upon  which  the 

prisoner  said  he  could  let  him  know  about  one  o'clock,  whedier 

he  could  have  them  or  not,  and  he  was  to  call  again.     He  went 

again  to  the  prisoner's  shop,  about  three  o'clock  in  the  afiemoony 

and  asked  if  he  could  have  the  notes :  the  prisoner  said  he  could ; 

and  they  agreed  to  go  to  the  Coach  and  Horses,  about  tweoCy 

yards  from  the  shop,  and  he  went  in  first,  the  prisoner  following, 

as  it  was  agreed.     The  prisoner  joined  the  witness  in  about  teh 

minutes,  when  the  witness  told  him  he  should  like  to  have  half 

a  dozen  notes :  the  prisoner  said  he  had  got  a  dozen  one  pound 

notes  ready  for  him,  when  the  witness  told  him  he  could  have 

but  half  a  dozen,  as  he  had  not  money  to  pay  for  more;  and  he 

then  paid  the  prisoner  a  one  pound  Birmingham  note,  a  five 

shilling  workhouse  ticket,  and  two  half  crown  tickets.     The 

prisoner  then  went  out,  as  he  said  to  fetch  the  bank  neles,  smd 

be  was  gone  about  half  an  hour.     Upon  his  return,  be  said  he  had 

put  ike  notes  in  an  old  shoe  in  a  bush,  in  Joinet^s  lane,  near  an 

old  garden  door  which  he  described*   The  prisoner  and  the  witness 

then  went  together;  the  witness  went  up  the  lane  to  seek  for  the 

notes;  and  the  prisoner  followed  two  or  three  minutes  after. 

The  witness  did  not  observe  the  prisoner  following  him ;  but 

while  the  witness  was  looking  for  the  notes,  the  prisoner  came 

up  to  him,  and  picking  up  a  stone,  threw  it  into  a  bush,  and  said 
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1806«        there  they  are.    The  witness  examined  the  place  where  the  stone 
\_  '     , '     fell,  and  found  six  one  pound  forged  bank  notes  in  an  old  shoe. 
Cas6.  This  was  the  whole  evidence  to  prove  that  the  prisoner  had 

these  six  forged  bank  notes  in  his  possession. 

It  appeared  upon  the  cross-examination  and  other  evidence, 
that  it  had  been  suspected  that  the  prisoner  had  been  supplied 
with  these  forged  notes  by  a  person  of  the  name  of  Jennings,  and, 
as  it  was  not  improbable  that  the  prisoner  mi^t  have  obtained 
the  notes  in  question  from  son^e  third  person,  the  learned  Judob 
left  it  to  the  jury  to  draw  their  own  conclusion  from  the  evidence, 
whether  the  notes  were  put  in  the  shoe  by  some  third  person 
without  the  prisoner's  having  handled  them,  or  whether,  in 
getting  to  the  place  where  they  were  found,  they  had  not  passed 
throng  his  hands :  telling  the  jury  that,  as  then  advised,  be 
thought  that  if  they  were  of  opinion  that  the  prisoner  had  the 
notes  at  any  time  in  their  passage  thither  in  his  own  hands,  be 
must  be  said  to  have  had  them  m  his  possession  within  the 
meaning  of  the  statute.  ^  The  jury  under  that  direction  found  the 
prisoner  guilty ;  but  objection  having  been  made  that  the  statute 
applied  only  to  the  case  of  forged  bank  notes,  found  upon  searcb 
in  the  actual  possession,  or  custody  of  the  party,  or  in  his  dwel- 
ling-house, &c. ;  the  learned  Judge  thought  it  a  fit  case  to  be  fur<». 
ther  considered ;  and  it  was  accordingly  submitted  to  the  opinion 
of  THE  Judges,  upon  the  point,  whether  the  possession  which 
the  prisoner,  upon  the  finding  of  the  jury,  had  of  these  notes  ia 
passing  them  to  the  place  where  they  were  found,  was  such  a 
possession  of  them  as  is  meant  by  this  statute. 

In  Easter  term,  28th  of  Aprily  1806,  all  the  Judges  (exeqpt 
Lord  Ellenborough)  being  present,  it  was  held  that  the  con- 
viction was  right;  the  witness  having  said  that  the  prisoner  had 
told  him  that,  *^  he  had  put  the  notes  in  an  old  shoe,  &c,''  And 
THE  Judges  seemed  to  think  that  every  uttering  included  hav- 
ing in  custody  and  possession  within,  this  statute;  and  some 
thought,  that  without  actual  possession,  if  the  notes  had  he^iput 
in  any  place  under  the  prisoner's  control,  and  by  his  direction^ 
the  result  would  have  been  the  same* 
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1806. 

REX  V.  WILLIAM  DAVIS  and  JOHN  HALL. 

1  HIS  case  was  tried  before  Mr.  Baron  Graham,  at  the  spring  Held  not  to  be 
assizes  for  the  town  of  Nottingham^  in  the  year  1806.     The  mSea°Mi^n 
indictment  charged  the  two  prisoners  with  uttering  a  forged  pro^  a  principal  in 
missory  note,  of  the  Stourbridge  and  Bromsgrooe  Bank,  for  ten  foreed  note, 
pounds,  purporting  to  be  signed  by  Thomas  Biggs,  for  Francis  ^^.^J-  ^^  c""® 
Btfffbrd  and  Thomas  Biggs,  knowing  it  to  be  forged,  with  mtent  ^  ^  ttTe  to^' 

to  defraud  the  said  Francis  Ruffbrd  and  Thomas  Biggs,  and  ako  ^^"^ j*  ^«* 

•^  ^^  '  uttered,  went 

one  Martin  Boe,  to  whom  the  note  was  uttered.  out  with  him 

The  case  was  clear  as  to  the  prisoner  Davis,  and  the  only  ^hich  they"  *' 
doubt  was    as  to   the  part  taken  by  the   prisoner  Hall.     It  had  put  up  a 
appeared  that  Davis,  Hall,  and  another  man,  who  escaped,  came  uttered  it, 

together  on  horseback,  to  the  Sun  Inn,  at  Nottimham,  on  the  30th  joined  him 

-T  -  ,  agam  in  the 

OX  Naoember,  1805,  about  two  o'clock  in%he  afternoon,  and  put  street  a  short 

up  their  horses  in  a  three  stalled-stable.     The  man  who  was  un-  ^^^  ?^®'  *  j® 
^  ^  uttenng,  and 

known  went  first  out  of  the  yard  of  the  inn,  and  Dwois  and  Hall  at  some  little 
went  out  together  a  short  time  afterwards.  ^^  pl^^  ^ 

At  about  half-past  four  o'clock  on  the  same  day,  Davis  came  uttering,  and 
alone  to  the  shop  of  one  Martin  Boe,  and  bought  some  silk  theutterer 
handkerchiefs,  for  the  sum  of  two  pounds  eighteen  shillings,  an^  Z^^^^ 
paid  jR>r  them  by  the  note  in  question,  receiving  in  change  seven 
pounds  two  shillings^  part  of  such  change  being  a  five  pound 
note,  and  the  rest  silver  and  small  gold:  and  Dofois  then  left  the 
shop.     Shortly  afterwards  Boe,  having  suspicion'  as  to  the  note 
rec^ved  of  Davis,  sent  his  shopman  in  search  of  him ;  and  went 
himself  to  a  Mr.  MiUs,  another  shopkeeper,  in  a  place  called 
Long  Bono,  adjoining  the  market-place,  where  Davis  was  found, 
having  been  detained  by  Mr.  Mills,  to  whom  he  had  uttered 
another  note  of  the  same  kind  bs  that  paid  to  Boe,  and  who  sus- 
pected the  note  to  be  forged. 

Davis,  on  being  expostulated  with,  aff^c^ted  indifference,  and 
said,  that  if  Boe  would  go  with  him  he  would  return  the  goods 
find  the  change.  Both  the  notes  were  then  retumed  to  Davis ; 
and  he  walked  out  of  Mill^s  shop,  accompanied  by  Boe,  and 
proceeded  d&9fn  the  Long  Bow,  straight  towards  the  Surt^  hm. 
Mills,  and  Kilbum  a  constable,   followed  dose  behind.     In 
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1806.        passing  a  place  called  TfmrlancPs  passage,  which  was  about  two 
1     '  ^  .     hundred  yards  from  Millies  shop,  about  one  hundred  and  fifty 
Hall's  Case,    from  the  shop  of  Boe  ;  and  about  twelve  yards  from  the  Sun  Inn^ 
Davis  stepped  from  the  carriage  road  to  the  causeway,  and  there 
spoke  to  a  man  who  was  standing  upon  the  causeway,  and  to 
whom  he  came  quite  close,  putting  his  &ce  close  to  him.     This 
man,  who  aflerwards  turned  out  to  be  the  prisoner  HaUj  then 
joined  Davisj  and  passed  on,  together  with  Davis  and  Boe^  to 
the  Sun  Inn^  and  entered  the  yard,  when  Kilbum  the  constable 
seized  DaviSy  and  instantly  handed  him  over  to  the  custody  of 
MiUs,  in  order  to  pursue  Hall,  who  ran  up  the  yard  towards 
the  three-stalled  stable,  and  was  apprehended  by  Kilbum^  just  as 
he  got  to  the  stable  door.    KUbwm  lost  sight  of  him  for  a 
moment  when  he  turned  a  corner  almost  close  to  the  stable  door 
which  was  then  open.    Under  the  horse  which  was  furthest  from 
the  stable  door  was  found  a  handkerchief  wrapped  up  as  a  bundle^ 
and  it  wias  proved  that  a  person  from  the  door-way  might  have 
thrown  it  over  the  sides  of  the  stalls  to  the  place  in  which  it  was 
found. 

The  bimdle  was  secured  and  produced  in  court  It  contained 
Stourbridge  and  Brom^aoe  notes  of  five  guineas  and  ten  pounds, 
to  the  amount  of  two  hundred  and  eighty-six  pounds,  all  of  the 
same  plate,  being  printed  checks  filled  up  with  the  dates,  sums, 
and  signatures  of  the  firm  and  entering  clerks,  in  the  same  man- 
ner as  the  note  in  question.  The  whole  were  proved  to  be 
forged ;  as  well  as  the  two  notes  uttered  at  NotHnghamj  and 
several  others  uttered  by  Davis  at  different  places  in  his  way  ftcm 
Birmingham  to  Nottingham* 

It  appeared  that  the  prisoners  had  affected  ignorance  of  each 
other,  but  their  intercourse  at  Birmingham  and  at  the  inn  at 
Nottingham  was  clearly  proved.  The  time  which  elapsed  be- 
tween  Davids  uttering  the  forged  note  at  Bo^s  shop,  and  his 
being  joined  by  Hall  at  Thurland^s  passage,  was  iibout  fifteen  or 
twenty  minutes. 

It  fiirther  appeared,  that  on  the  17th  oiNcmember  the  office  of  a 
Birmingham  stage  coach  had  been  broken  open,  and  a  parcel  of 
blank  checks,  which  had  been  sent  from  London  directed  to  the 
Bromsgrove  inAiStourbridge  Bank,  had  been  unpacked,  and  many 
blank  checks  of  the  same  kind  with  diose  produced  had  be^i 
stolen. 
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Upon  this  evidence,  the  only  doubt  being  as  to  Halts  con-        1806. 
carrence  in  the  act  of  uttering  the  forged  note  in  question,  the     n  y,'  Jm^ 
learned  Judge  left  it  to  the  jury  to  consider,  whether  from  the  Hall's  Cms. 
circumstances  stated  they  were  satisfied,    not    only  that  the 
'  prisoners  came  with  the  concerted  purpose  of  putting  ofiP  these 
notes,  but  that  Hall  was,  at  the  time  of  the  uttering  of  the  note  in 
question,  so  disposed,  and  so  near  at  hand,  as  to  be  willing  and 
veady  to  assist  in  the  putting  it  off,  or  to  &vor  DavfVs  escape  in 
case  of  detection. 

•  The  jury  found  both  theprisoners  guiltjr:  upon  which  a  question 
was  reserved  for  the  opinion  cS  the  Judges  ;  namely,  whether 
Ibis  evidence  was  sufficient  to  affect  Hall  as  a  principal  in  the 
uttering  of  the  forged  note  in  question. 

In  Easter  term,  28th  of  Aprilj  1806,  all  the  Judges  (except 
Lord  Ellenbobough)  being  present,  the  conviction  was  held 
wrong  as  to  HaUj  he  not  being  to  be  considered  as  present 
and  abetting,  {a) 


REX  V.  WILLIAM  WILSON.  1806. 

The  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the  Burglary. 
Warwick  Lent  assizes,  in  the  year  1806,  on  an  indictment  for  a  ^^^  y^^  ^^ 
burglary^  in  the  dweUtng-house  of  George  HincMife,  at  Birmit^^  hL*oTOociu' 
ham.  padoDy  and  the 

The  prisoner  was  convicted :  but  the  case  was  reserved  for  the  ^Jk^ST*^" 
opinion  of  the  twelve  Judges,  upon  the  question  whether  the  prietorfor 
place  broken  into  could  be  considered  as  the  dwellmg-house  of  ^jhe'^^irtie- 
George  HinMiffi.  bTSiSS"''' 

ptrtoftheiervBDt's  dwelling-house;  and  it  will  be  the  same  if  any  other  person  has  port  <^  the 
house  and  the  rest  is  reserved. 


TT-TT 


(«)  See  Meg  v.  Soam  and  others^  «f0f »  p.  S5.  Jt«f  v.  Ski  and  another, 
Raft  T.  isos.  p9H* 

I  2 
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1806.  George  HiruMiffe  was  the  governor  of  the  workhouse  at  Bir- 

*J^  '  '■  /  mingham^  appointed  by  the  guardians  and  overseers  of  the  poor  of 
.  .Case.  one  of  the  parishes^  in  whom  certain  funds  are  vested  by  act  of  par- 
liament for  the  benefit  of  the  poor.  The  workhouse  consists  of  a 
large  building  in  a  court  yard,  surrounded  with  a  wall;  the  entrance 
to  the  court  is  by  a  porter's  gate ;  the  building  is  divided  into  two 
wings  or  departments,  the  one  being  occupied  by  thtf  poor  people, 
the  other  by  the  governor  and  his  family;  and  the  part  which 
the  governor  occupies  is  entirely  detached  from  that  which  is  oc- 
cupied by  the  poor,  except  that  their  victuals  are  dressed  in  the 
same  kitchen  which  he  uses  for  his  &mily ;  and  he  has  a  separate 
door  to  that  part  of  the  building  which  he  occupies.  The  whole 
of  the  building,  which  is  called  the  governor's  house,  consists  of 
two  parlours  and  a  sitting  room  below,  three  bed-chambers  and 
three  large  store  rooms  above,  and  four  attics.  One  of  the  par- 
lours below,  which  is  betwixt  the  two  other  rooms  on  the  same 
floor,  is  appropriated  to  the  business  of  the  trust,  and  is  called  the 
office,  or  clerk's  room,  of  which,  the  clerk  keeps  one  key,  the 
governor  keeping  another,  to  secure  the  efiects  in  case  of  fire, 
and  his  servant  cleans  and  takes  care  of  this  room ;  and  those  on 
each  side  are  entirely  in  his  occupation. 

The  prisoner,  probably  with  others,  had  gotten  over  the 
outward  wall,  thrown  up  the  sash  of  this  parlour  or  office  win- 
dow, and  with  a  centre  bit  had  cut  two  round  holes  in  the  window 
shutter,  through  which,  by  putting  in  his  hand  and  arm,  he  had 
unhasped  and  let  down  the  cross-bar  on  the  inside ;  then  entering 
the  room,  he  had  broken  open  the  chest  in  which  the  trust  pro- 
perty was  kept,  and  stolen  notes  and  money  to  the  amount  of 
between  two  and  three  hundred  pounds. 

The  governor  held  his  appointment  under  a  contract  with  the 
guardians  and  overseers  of  the  poor,  for  seven  years,  and  was 
paid  by  a  salary,  and  by  the  occupation  of  the  house  by  himself 
and  family  during  that  term :  the  guardians  and  overseers  r^ 
serving  to  themselves  the  use  of  this  room  as  an  office,  and  the 
use  of  the  three  store-rooms  as  a  deposit  for  the  clothes  and  other 
effects  of  the  poor  of  the  workhouse.  The  governor  is  assessed 
for  this  house,  with  the  exception  of  the  office,  store-rooms,  and 
kitchen. 

At  a  meeting  of  all  the  Judges,  on  the  first  day  of  Trinity 
term,  1806,  the  majority  of  them  (Mansfield  C.  J.  and  Heath 
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and  Grose  Js.    seeming  to  dissent)  were  of  opinion  that  this        1806. 
was  not  the  dwelling-house  of  the  governor ;  and  therefore  that     L^   -  — 
the  prisoner  was  improperly  convicted  of  the  burglary,  but  was         Case, 
subject  to  be  convicted  of  the  larceny.     The  prisoner  was  there- 
fore to  be  recommended  to  the  crown  for  a  pardon,  on  condition 
of  being  transported  for  seven  years. 


CASE  OF  THE  IRISH  PEER.  1806. 

IdO'Rjy  Headley,  a  peer  of  Ireland  not  in  parliament,  attended  An  Irish  peer 

the  assizes  for  the  county  of  York^  to  serve  on  the  firand  jury,  ®"S**'  °°'  *^ 

J  '  o  J     J     serve  upon  a 

Chambre  J.  recollecting  that  Lord  Teignmouth  had  attended  for  erand  jury  un- 
the  like  purpose  under  the  special  commission  in  Surrey^  for  the  ,^ml^of  the 
trial  of  Despard  and  others,  wlien  it  was  thought  most  adviseable  House  of 
that  he  should  not  serve  (but  without  expressly  deciding  whether 
he  could  or  not),  mentioned  the  instance  to  Lord  Headley^  and 
^ith  bis  approbation  his  lordship's  name  was  omitted  to  be  called. 
And  as  instances  of  a  similar  kind  may  again  occur,  the  learned 
Judge  stated  the  circumstance,  in  order  that  the  general  sense  of 
THE  Judges  upon  the  point  might  be  taken,  {a) 

On  the  first  day  of  Trinity  term,  1806,  all  the  Judges  (except 
Heath  J.)  being  present  at  Lord  Ellenborough's  chambers, 
this  matter  was  mentioned,  when  it  seemed  to  be  agreed  by  all  of 
them,  that  a  British  or  Irish  peer  ought  not  to  be  on  a 
grand  or  petit  jury,  except  an  Irish  peer  who  is  a  member  of  the 
House  of  Commons,  and  who  is,  to  all  intents  and  purposes,  a 
commoner,  {b) 


(a)  See  the  act  of  Union  39&40(7.  J.  c.67.>  the  fourth  and  last  paragraphi 
of  the  fourth  article. 

(6)  HM.  Dyer>  314.  b.  Fitz.  N.  B.  584.  writ  de  non  ponendit  in  astixis  ei 
jvratii* 
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REX  V.  CORNELIUS  VAN  MUYEN. 


Larceny.  Tlie 
roaster  of  a 
Prussian  ves- 
sel ci^turedby 
a  JBrUish  ship 
and  carried 
into  the  port 
of  Weymouth 
held  not  to  be 
guilty  of  lar- 
ceny in  taking 
goods  from  the 
vessel  under 
the  pardcular 
circumstances, 
there  beine  no 
evidence  that 
he  took  them 
for  the  pur- 
pose of  con- 
verting them 
to  his  own 
private  use. 


1  U£  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the 
summer  assizes  for  Dorsetshire^  in  the  year  I8O69  upon  an  indict- 
ment for  stealing  linen,  geneva,  and  other  articles,  in  a  vessel 
called  the  Paulvia  Marian  in  the  port  of  Weymoutk,  a  port  of 
entry  and  discharge,  contrary  to  the  statute. 

The  goods  specified  in  the  indictment  composed  part  of  the 
cargo  of  the  Paulina  Maria,  a  Prussian  ship,  of  which  the  pri- 
soner, a  native  of  the  United  Pfxwincesy  but  a  subject  of  Prussia^ 
was  master,  and  which  had  been  captured  by  a  British  ship^ 
called  the  Diana. 

The  first  count  of  the  indictment  alleged  the  property  of  die 

goods  to  be  in  the  owners  of  the  Diana ;  the  second  count,  in 

the  master  of  the  Diana ;  the  third  count,  in  the  agents  of  the 

Diana ;  the  fourth  count,  in  one  Saxon^  who  had  been  appointed 

'the  shipkeeper  for  the  prize ;  and  the  fifth  count,  in  the  King. 

The  Paulina  Maria  was  taken  under  Prussian  colours,  on  the 
6th  of  October  J  1805,  betwixt  which  day  and  the  9th  of  October 
she  was  brought  into  Weipnouth.  She  was  taken  on  suspicion  of 
being  2>M^c^  property.  The  Diana  had  letters  of  marque  and 
reprizal  granted  to  her  on  tlie  8th  of  Octobei-,  but  they  were  not 
Hgainst Prussian  vessels.  On  the  8th  oiNooember^  1805,  there  was 
a  decree  in  the  Court  of  Admiralty  for  restitution ;  on  the  6th  of 
April,  1806,  an  embargo  was  laid  on  Prussian  vessels;  on 
the  14th  of  May  following.  His  Majesty's  proclamation  issued 
for  reprizals  against  Prussia  ;  and  on  the  16th  of  July  the  court 
of  Admiralty  rescinded  the  decree  of  festitution  of  the  8th  of 
Naoember,  pronounced  the  vessel  and  cargo  at  the  time  of  the 
capture  to  have  belonged  to  Prussian  owners,  and  condemned 
them  as  prize  to  the  king  taken  before  the  commencement  of 
hostilities  against  Prussia, 

it  appeared  that  the  prisoner,  who  had  lodgings  in  Weymouth^ 
went  sometimes  on  board  the  prize,  and  was  seen  there  on  the 
10th  or  11th  of  July.  About  nine  of  the  crew  and  two  Custom 
House  officers  were  kept  on  board ;  the  cargo  was  kept  below  the 
main  hatches,  which  were  locked  up,  and  Saxton.  who  on  the  10th 
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oi  October y  J  805  was  appointed  the  ship^keeper,  kept  the  keys  of        1806. 

the  hatches.     Betwixt  the  10th  or  llth  and  the  16th  of  Jm^,  Vak  Mutbk'i 

the  property  in  the  indictment  was  conveyed  away  from  the  ship,         Case. 

some  violence  having  been  used  in  breaking  a  bulk-head  to  get 

at  part  of  it ;  and  the  loss  was  discovered  on  the  ISth,  on  which 

day  the  prisoner  had  purchased  two  trunks,  and  on  the  same 

day  had  sent  the  trunks  to  a  carrier  to  be  forwarded  to  London^ 

the  direction  being  of  the  prisoner's  hand-writing.     On  the  14th| 

some  sea  chests  directed  in  the  same  manner  had  also  been  sent 

by  the  prisoner  to  the  same  carrier.     The  chests  and  trunks 

were  forwarded  to  Dorchester^  to  the  warehouse  of  the  London 

carrier  there  on  the  15th  and  the  16th,  on  which  latter  day  a 

search  was  made  at  the  carrier's  warehouse  at  Dorchester j  and 

great  part  of  the  stolen  property  was  found  in  the  trunks  and 

chests;  and  some  Prussian^  fx>\o\xrs^  which  the  prisoner  2>n  his 

apprehension  said  he  had  taken  from  the  ship,  were  also  found  on 

searching  his  lodgings  at  Dorc^ster. 

The  prisoner  was  found  guilty ;  but  upon  a  doubt  whether  his 
r^aining  the  possession,  in  the  manner  above  described,  of  the 
goods  which  had  belonged  to  his  owners,  and  had  been  entrusted 
to  his  care  as  master  of  the  vessel,  could  be  eonsidered  as  a  lar- 
ceny, Chambre  J.  forbore  to  pass  sentence,  and  reserved  the 
point  for  the  opinion  of  the  Judges. 

At  a  meeting  of  ALL  THE  Judges  (except  Mansfield  C.  J. 
and  Heath  J,)  in  Michaelmas  termy  15th  of  November^  1806, 
the  majority  of  them  seemed  to  think  that  if  the  prisoner  had 
taken  the  goods  for  the  purpose  of  converting  them  to  his  own 
private  use,  it  would  have  been  larceny,  but  not  otherwise.  And 
there  was  no  evidence  to  show  whether  he  took  them  for  his  own 
benefit^  or  for  hb  owners. 

The  Judges  did  not  come  to  any  formal  decision  on  the 
point,  and  no  judgment  was  given ;  but  it  was  agreed  to  be  pro- 
per that  the  prisoner  should  be  recommended  for  a  free  pardon. 
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1806. 

REX  V.  GEORGE  HOUGH. 


uuelfrig^ab^  '^^^  prisoner  was  tried  and  convicted  before  Mr.  Barok 
of  exchange  SuTTON,  at  the  summer  assizes  for  the  comity  of  York,  in  the  year 
be  forged!  And  1^06,  upon  an  indictment  for  forgery.  The  first  count  of  the 
other  forged  indictment  charged  the  prisoner  with  falsely  making  and  counter- 
same  house,  feiting,  &c.  a  certain  bill  of  exchange  as  follows : 
which  were 

found  upon  « No.  15.  98/.  Liverpool,  Feb.  1806. 

the  prisoner  at  mi  t       «  -r      7 

the  time  of  his       "  Three  months  after  date,  pay  to  the  order  of  Mr.  Peter  Htg- 
hTdfoA  sins,  ninety^ight  pounds,  value  received. 

missible  as  evi-  «  JaMES  HeasTINGS. 

knowledge.  ^       "  ^"^  James  Esdaile,  Esdaile,  and  Hammei. 

Bankers,  LondonJ 
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with  intention  to  defraud  John  Green*  The  second  cpunt  was 
for  uttering  the  forged  instrument  knowing  it  to  be  forged :  and 
the  third  and  fourth  counts  were  the  same  as  the  first  and  second, 
except  that^  in  setting  out  the  biU,  the  figures  "  92,178.  May  7, 
161,"  were  inserted,  and  which  figures  had  been  written  on  the 
bill  by  the  witnesses  examined  in  order  to  identify  the  same. 
There  was  no  count  in  the  indictment  for  forging  the  indorse- 
ment of  the  payee,  Peter  Higgins,  or  uttering  the  bill  knowing 
such  indorsement  to  be  a  forgery. 

The  prosecutor,  John  Green,  a  copperas  manufacturer,  stated* 
that  on  the  14th  of  February,  1806,  tlie  prisoner  came  to  his 
works  to  purchase  eight  tons  of  copperas,  representing  himself 
to  be  a  dyer  and  printer,  and  to  want  the  copperas  for  his  own 
use.  Green  sold  him  six  casks  at  eleven  pounds  ten  shillings 
per  ton,  amounting  in  the  whole  to  fifty  pounds,  and  the  pri* 
soner  tendered  in  payment  the  above-mentioned  bill  for  ninety- 
eight  pounds,  (tliis  being  at  a  public-house,  at  Halifax,  where 
several  persons  were  present),  Greeti  told  the  prisoner  he  did  not 
like  the  bill,  as  he  did  not  know  either  the  drawer  or  indorser ; 
and  showed  the  bill  to  several  persons  in  the  room ;  and  requested 
the  prisoner  to  give  hun  a  smaller  bill  nearer  the  amount  of  his 
demand,  to  which  the  prisoner  answered,  that  he  had  not  a 
smaller  bill  by  him.     Green  then  asked  him  if  he  knew  the 
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drawer  of  the  bill,  James  Heastings,  of  lAverpooli  and  the  pri-        1806. 
scmer  said  that  Jamet  Heastings  was  a  merchant  at  Liverpool  ^       \  p,^ 
and  he  did  not  know  much  about  him ;  upon  which  Green  asked 
the  prisoner  if  he  (the  prisoner)  had  indorsed  the  bill,  and  the  prt* 
soner  said  he  had,  aud  that  his  name  was  upon  it  Green  then  asked 
the  prisoner  if  he  knew  Peter  Higgins^  the  first  indorser,  to  which, 
the  prisoner  replied  that  he  knew  him  very  well,  that  Peter 
Higgins  kept  a  large  cotton  warehouse  in  Manchester^  and  was 
also  a  large  manufacturer  of  cotton  goods,  and  that  he  (the  pri*- 
soner)  had  taken  the  bill  of  Higgins  for  printing  calicoes^  and 
that  being  a  printer  and  dyer,  he  wanted  the  copperas  for  his 
own  use.  Green  then  took  the  bill  upon  the  prisoner's  represent* 
ation  of  Peter  Higgins^  and  gave  the  prisoner  forty-two  pounds 
nine  shillings,  the  difference  between  the  amount  of  his  demand 
juid  the  bill.     The  bill  was  sent  to  town  for  acceptance  and  re- 
turned to  Green  unaccepted ;  upon  which  he  went  immediately 
to  Manchester  to  discover  tlie  prisoner  and  Peter  Higginsj  the 
first  indorser ;  he  made  use  of  the  Directory^  and  went  to  the 
Manchester  Bank,  and  to  most  of  the  principal  houses,  but  could 
hear  of  no  person  of  the  name  of  Peter  Higgins  answering  the 
description  the  prisoner  had  given.     There  were  persons  of  the 
name  of  Higgins^  cotton  manu&cturers,  but  none  in  that  line  of 
the  name  of  Peter  Higgins^  nor  did  the  persons  of  whom  he 
enquired  know  any  person  of  the  name  of  Peter  Higgins  in  that 
Ime.     He  made  enquiries  also  after  the  prisoner,  and  found  his 
house  and  family,  but  could  not  find  him,  and  never  saw  him 
afterwards  until  he  was  apprehended  in  the  month  of  ^fune. 

A  witnesByi  Jb^A  Nadin^  (a  constable  in  Manchester),  proved 
lliat  ke  hnd  a  warrant  to  apprehend  the  prisoner  on  this  charge^ 
and  had  known  him  two  or  three  years  before;  that  the  prisoner 
wasi  a  dyer,  and  had  a  small  dye-house  at  Manchester;  and  the  wit^ 
nessinid  gone  repeatedly,  firom  the  month  oS February  to  themondi 
t£  Jane^  to  the  prisoner's  house»  to  apprehend  him,  but  bonld 
hear  nothing  of  him.  When  the  prisoner  was  apprehended,  there 
was  found  upon  him  a  pocket-book,  containing,  amongst  other 
things,  three  other  bills  drawn  upon  Sir  James  EsdaUe  <$*  Co.  / 
one  by  a  William  Newman ;  the  other  two  by  a  Thomas  WaUers; 
and  a  clerk  in  Sir  James  Esdail^s  house  was  called  and  proved 
that  there  was  no  customer  of  that  House  either  of  the  name  of 
James  Heastings^  William  Newman,  or  Thomas  Walters. 
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1806.  The  production  of  the  two  latter  bills  was  objected  to  on  the 

^  '  ;  ^  '     P***  of  the  prisoner  on  the  ground  that  they  were  the  subject  of 

*  a  distinct  charge ;  but  the  learned  Judge  overruled  the  objection 

on  the  ground  of  its  being  proof  of  the  ^*  scienter**  under  the 

count  for  uttering. 

Nadin  further  proved,  that  there  was  no  person  at  McmckesUr^ 
of  the  name  of  Peter  HigginSj  answering  the  description  the  pri- 
toner  had  given :  but  that  there  was  a  man  of  the  name  oi  Peter 
Higginsy  of  Manchester^  a  weaver,  then  in  Lancaster  gaol,  under 
a  charge  of  forgery.  He  also  proved  that  he  had  made  diligent 
enquiry  at  the  post  office,  public  inns,  and  different  parts  of  the 
town  of  Liverpool^  for  James  HeastingSy  but  could  not  hear  of  any 
such  person. 

Another  witness,  of  the  name  of  JTumpsony  an  attorney  at 
HaUfiucy  also  proved  his  having  made  search  and  enquiry  at 
Liverpool,  without  having  been  able  to  hear  of  any  person  of  tbe 
name  of  James  Heastings, 

The  jury  upon  this  evidence  found  the  prisoner  guilty :  but  the 
learned  Judge,  having  a  doubt  whether  the  proof  was  sufficient, 
the  prosecutor  Green  having  taken  this  bill  upon  the  credit  he 
gave  to  the  name  and  description  of  Peter  Higgins,  and  thoe 
being  no  count  in  the  indictment  for  forging  the  indorsement  of 
the  name  o{  Peter  Higgins,  or  for  uttering  the  bill  knowing  the  in- 
dorsement  to  be  forged,  respited  the  execution,  in  order  that  the 
opinion  of  all  the  Judges  might  be  taken  on  the  sufficiency  of 
the  proof;  and  also  upon  the  admission  of  the  evidence  to  which 
objection  was  taken. 

In  Michaelmas  term,  15th  otNaoembery  1806,  all  the  Judges 
(except  Maksfield  C.  J.  and  Heath  J.)  being^  present,  it  was 
holden  that  the  conviction  was  right.  They  were  of  opinion 
(except  SuTTOK  B.  who  seemed  still  to  doubt  upon  this  point) 
that  the  evidence  was  quite  sufficient  to  support  the  convicti<m  for 
uttering  the  bill  knowing  it  to  be  forged ;  and  all  of  them  were  of 
opinion  that  the  other  forged  bills  on  the  same  House,  found 
upon  the  prisoner  on  his  apprehension,  were  properly  ft^mittfi^ 
as  evidence  of  his  knowledge^ 
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REX  V.  RICHARD  CURLING  and  OTHERS- 


1 HS  prisoners  were  tried  at  the  AdmiraUj/  sessions  at  the  Old  Piraticallj 
BaiUy^  in  Jtdy^  1807,'  before  Sir  William  Scott,  and  Mr.  J^^J^chor 
*  JuffFicE  Le  Blakc,  on  an  indictment  ocMisisting  of  three  counts.    ^^.  cMe  b  a 
The  first  count  charged  that  the  prisoners  on  the  2Sd  of  ^^the  marine 
January^  1 807,  upon  the  high  seas  feloniously  and  piratically  did  |^'»  ^  ^ 
plunder,  steal,  take,  and  carry  away  sixty-five  &thonis  of  cable  of  28  Hen.  s^  the 
the  value  of  58i.,  and  two  hundred  weigh^  of  iron  of  the  value  of  not^CTtracSg 
102,  the  goods  o{  Joseph  Wales  and  Gamble  Yeates  Banner;  and  to  this  case, 
b^ng  part  of  the  furniture  and  tackle  of  a  vessel  called  the  7Va-  eqcudly  an  o^ 
veUery  belonging  to  the  said  J.  W.  and  (r*  Y.  JS. ;  the  said  vessel  ^^nce,  thougfi 
at  the  time  of  committing  the  said  felony  and  piracy  being  in  the  vessel  con- 
distress  upon  the  high  seas,  against  the  statute,  &c.  ^  ^^^^'h^^ 

The  second  count  was  the  same  as  the  first,  only  charging  the  olriect  is  to 
prisoners  with  destroying  the  said  cable  and  iron,    instead  of  ^^Sw^ws. 
jiundering  and  stealing.  not  the  own* 

The  third  count  charged  the  prisoners  with  feloniously  and 
piratically  5^a/ifiig' sixty-five  fathoms  of  cable,  value  58/1,  and  two 
hundred  pounds  weight  of  iron,  value  10/.,  the  goods  of  the  said 
Joseph  Wales  and  Gamble  Yeates  Bonner^  upon  the  high  seas, 
within  the  jurisdiction  of  the  admiralty. 

The  jury  acquitted  the  prisoners  of  the  charges  in  the  two  first 
counts  of  the  indictment,  and  found  them  guilty  on  the  third 
count. 

A  doubt  occurred  as  to  the  judgment  which  should  be  given 
on  this  conviction,  whether  capital,  or  as  for  a  grand  larceny 
where  the  prisoner  is  entitled  to  the  benefit  of  clergy. 

This  doubt  arose  on  the  construction  of  the  statute  59  G.S. 
r.S7.  which  recites  the  statute  28  Hen.  8.  c.  15.,  and  enacts  and 
declares  that  all  and  every  ofience  and  offences  which  shall  be 
committed  upon  the  high  seas,  out  of  the  body  of  any  county, 
shall  be  and  are  declared  to  be  offences  of  the  same  nature  re- 
spectively,  and  to  be  liable  to  the  same  punishments  respectively 
as  if  they  had  been,  committed  upon  the  shore,  and  shall  be  en- 
quired oi,  beard,  tried,  and  determined  and  adjudged,  in  the 
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tSCtr»        same  manner  as   treasons,   felonies,   and   murders,   and   con- 
P     ^^~,'     federacies  are  directed  to  be  by  the  same  act.  {2SHen.S,  c.  IS.) 
Case.  An  objection  was  also  taken  at  the  trial  by  the  prisoners'  coun- 

sel (which  Le  Blanc  J.  over-ruled),  viz.  that  the  offence  of  the 
prisoners  was  not  larceny,  the  same  having  been  committed  by 
them  jointly  with  the  master  of  the  ship,  not  for  the  purpose  of 
defrauding  the  owners,  but  of  defrauding  the  underwriters  for  tbe 
benefit  of  the  owners.     The  facts  appeared  in  evidence  to  be 
that  the  prisoners,  who  were  Deal  boatmen  or  pilots,  and  had 
been  applied  to  by  the  master  to  take  the  ship  into  Ramsgate^  had, 
in  collusion  with  the  master;  cut  away  the  cable  and  part  of  an 
anchor  which  had  before  been  broken,  for  the  purpose  of  caus- 
ing an  average  loss  on  the  underwriters;  having  previously  fast- 
ened a  line  to  the  cable  which  was  so  cut  in  order  that  some  of 
their  confederates,  who  were  in  a  small  boat  alongside,  might 
tow  the  cable  and  broken  anchor  ashore  and  convert  them  to 
their  own  use,  which  they  did.  (a) 

In  if t/ary  term,  January  20^  1807,  all  the  Judges  (except 
Mansfield  C.  J.)  assembled  at  Lord  Ellenborouoh's  chambers, 
where  the  majority,  viz.  the  Chief  Baron,  Heath  J.,  Thomson 
B.,  RooKE  J.,  Laurence  J.,  Le  Blanc  J.,  and  Chambre  J.,  were 
clearly  of  opinion  that  judgment  of  death  should  pass,  the  statute 
S9  G.  3.  c.  37.  not  extending  to  this  case,  which  was  capital  by  the 
marine  laws,  and  triable  under  the  28  Hen.  8.  But  Lord  Ellen- 
borough,  Graham  B.,  Sutton  B.,  and  Grose  J.,  were  of  a 
different  opinion,  [b) 


{a)  See  Rex  v.  Mason,  East,  P.  C.  796.  S.  C.  8  Mod.  74. 

(^j  By  28  H.  8.  c.  1 5.  1. 1.  it  is  enacted,  that  all  treasons,  felonies,  robberies, 
murther,  and  confederacies,  hereafter  to  be  committed  in  or  upon  the  sea 
where  the  admiral  has,  or  pretends  to  have,  jurisdiction,  shall  be  enquired, 
heard,  tried,  and  determined  in  such  places  as  shall  be  limited  by  the  king's 
commission,  in  like  form  and  condition  as  if  any  such  offence  had  been  com- 
mitted on  land. 

§  5.  enacts,  that  for  treasons,  robberies,  felonies,  murders,  and  confederacies 
done  upon  the  sea,  the  offender  shall  not  be  admitted  to  have  the  benefit  of 
his  clergy,  but  be  utteriy  excluded  thereof  and  from  the  same. 

1  Ed.6,  c,l2.s.l0,  enacts,  that  no  person  attainted  or  convicted  of  murder 
of  malice  prepensed,  or  of  poisoning  of  malice  prepensed,  or  of  breaking  any 
house  by  day  or  night,  any  person  being  therein  and  put  in  fear,  or  of  robbing 
in  or  near  the  highway,  or  stealing  horses,  geldings,  or  mares,  or  taking  goods 
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1807. 

REX    V.    JAMES     HARDING,    THOMAS     HAYES, 
ROBERT  COOKE,  and  RICHARD  HEARS. 

1  HE  prisoners  were  tried  before  Mr.  Justice  Lawrence  at  Larceny  by  a 

the  Old  Bailey  January  sessions,  in  the  year  1807,  for  a  larceny  >YhCTe 

io  stealing  a  cart  and  13no^  of  boi^illa,  which  in  the  first  coant  perty,  wnich 

were  charged  to  be  the  property  of  James  Bryant^  and  in  the  tow'hadr^" 

second  count  to  be  the  property  of  Samuel  Cleaver  and  Charles  l>ought,  wat 
^  weighed  out  in 

Cleaver,  the  presence 

Upon   the   evidence  it  appeared   that  Samuel  and   Charles  of  their  clerk 

^  .  *"<*  dehvered 

Cleaver^  manufacturers  of  soap  in  Shoe  Lane,  on  the  7th   of  to  their  cart- 

January^  1807,  employed  James  Bryant  a  master  carman  to  cart  ^^^^ol^^ 

for  them,  from  the  London  Dock^  a  quantity  of  barilla  which  they  other  penons 

had  bought,  but  which  had  not  been  delivered  to  them,  but  was  cart  and  <U»- 

tben  lyioi?  in  a  vessel  there ;  that  Bryant  sent  his  cart  and  two  ^^  of  the 

property  for 
hk  benefit  jointly  with  tbat  of  the  other  persons,  held  that  the  carter*^  servant,  as  well  as  tha 
other  persons,  was  guilty  of  larceny  at  common  law. 


out  of  a  parish  church,  shall  be  admitted  to  have  clergy;  and  that  in  all  other 
cases  of  felony,  other  than  such  as  are  before  mentioned,  all  persons  shall  have 
the  benefit  of  clei^  in  like  manner  as  he  might  have  done  before  the  1  H.S, 

Moore jl 56,  Ca8e  1044..  jP^.  14.  %Jac.  All  thx  Justtccs  were  assembled 
at  the  house  of  the  Lord  Chancellor,  at  York  ffouscp  to  give  their  resolu- 
tions on  two  questions  concerning  pirates.  The  JSrst,  if  dei^  is  allowable  for 
piracy  on  an  arraignment  on  statute  28  H.  8.,  and  resolved  that  it  was  not, 
unless  the  piracy  was  done  in  a  creek,  or  other  river  in  which  the  common 
law,  before  the  statute,  had  jurisdiction,  not  if  it  were  done  on  the  high  seas  out 
of  the  body  of  a  county,  because  such  felony  is  not  felony  by  our  law,  but  by* 
the  civil  law,  in  which  no  clergy  was  used  to  be  allowed;  and  the  statute 
SSif.S.  does  not  make  this  felony,  but  only  ordains  the  manner  of  trial; 
whereas  the  statute  1  Ed,  6.,  which .  takes  away  clergy  and  gives  clergy*,  yet 
does  not  lextend  to  the  act  28  J7. 8.,  nor  to  this  felony  of  piracy  on  the  high 
seas.  Secondiy,  if,  by  the  king's  pardon  of  all  felonies  by  the  common  law,  or 
any  statute,  this  felony,  was  pardoned ;  and  resolved  it  was  not,  because  it  is 
not  felony  by  tfafi  statute,  nor  by  the  common  law,  if  done  niper  alUm  mint, 
otherwise  if  committed  in  a  creek  or  port. . 

See,  however,  2  Hale,  P.  C.  17.  569.  1 1  Co.  31.  (b)  contra, 
.    See  .2  Hawk.  P.C.3J.  i.4l.,  who  attempts  to  reconcile  the  paoage  in 
11  Co.  51.  (b)  with  the  resolution  of  the  Junosa  in  Moore.  756. 

See  Molloy,  lib.  i.  c.  4.  p.  48. 
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1807*        horses  under  the  care  of  the  prisoned  Hardingy  his  servant,  to 
ri^'^^9      bring  the  barilla  to  the  house  of  the  Cleavers^  in  Shoe  Lane ^ 
Case.        that  Harding  went  to  the  Dock  with  the  cart  and  horses,  where 
SSemt.  of  the  barilla  was  taken  from  the  vessel,  weighed,  and  put 
into  the  cart,  in  the  presence  of  the  Cleaver^  clerk,  who  was  sent 
to  see  it  weighed,  upon  which  the  prisoner  Harding  (it  being 
then  about  two  o'clock)  drove  the  cart  out  of  the  Dock.    The 
barilla  never  came  to  tne  house  of  die  Cleavers^  but  about  fonr 
o'clock  of  the'afteinoon  of  the  same  day,  the  cart  was  seen  with 
die  barilla,  driven  at  a  great  rate  by  the  prisoner  Robert  Cook, 
in  company  with  the  prisoner  Mears^  dirough  several  streets  in 
the  parish  of  SpttalfieldSy  and  afterwards  about  eig^t  o'clock  it 
was  met  in  the  Minories  empty,  in  the  care  of  two  persons  who 
delivered  it  to  a  servant  of  the  owner  James  Bryant, 

It  further  appeared  in  evidence,  by  die  confession  of  Harding 
after  he  was  in  custody,  that  in  the  morning  of  the  7th  of  January^ 
Mears  and  Hen/eSy  knowing  that  Harding  was  to  cart  barilla,  ap- 
plied to  him  to  let  them  have  some  barilla,  and  that  he  saw 
them  drive  the  cart  away ;  he  having,  before  he  n^s  apprehended, 
said,  that  having  left  the  cart  and  horses  in  the  street  while  he 
went  to  get  some  victuals,  they  were  during  his  absence  driven 
away,  and  where  they  were  gone  he  could  not  tell. 

The  learned  Judge  left  it  to  the  jury  to  consider  whether  Hard" 
ing  permitted  the  prisoner  Mears  to  drive  the  cart  away,  in  order 
to  dispose  of  the  barilla  for  the  benefit  of  himself  and  others  who 
might  be  concerned  with  him,  and  whether  Harding  was  to  re- 
ceive any  benefit  from  such  disposition ;  and  told  them,  if  diey 
thought  so,  they  ought  to  find  all  the  prisoners  guilty  except 
Hcyesy  against  whom  there  was  not  sufficient  evidence :  and  the 
jury  found  them  all,  except  Hayes^  guilty. 

But  some  doubts  having  arisen,  whether,  as  Harding  had  the 
barilla  delivered  to  him  to  cart  to  Messrs  CteaverSy  the  fiu;ts  given 
in  evidence  amounted  to  a  larceny,  this  case  was  submitted  to 
ALL  THE  Judges,  (a) 

In  Hilary  term,  January  SO,  1807,  all  the  Judges  (except 
Mansfield  C.  J.,  who  was  absent  from  indisposition)  met  at 
Lord  Ellenborough's  chambers  in  Sergeants  Lm,  and  con- 


(«)  East.  P,  C.  ^8.  to  ^74.  and  695.  to  €^9^ 
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sidered  this  case.    Chambre  J.  at  first  doubted  whether  this        1807. 
was  more  than  a  breach  of  trust  in  the  servant,  but  afterwards     ^  ^  '^ ,' 
<»ncurred  in  opinion  with  all  the  other  Judges  (and  to  which         Caw. 
opinion  Maksfield  C.  J.  signified  his  assent)  that  this  was  lar- 
ceny in  the  servant ;  and  that  the  conviction  was  right,  whether 
the  goods  were  considered  as  the  property  of  the  Cleavers  or  of 
Bryant. 


REX  V.  HENRY  FUEETH,  jg^^ 

ABE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the  There  may  be 
Stixffbrd  summer  assizes,  in  the  year  1807,  upon  an  indictment  •  «»*aciit 
for  publishing  as  true  a  prombsory  note  for  ten  shillings  and  six-  within  so  6.3. 

V^^^  acts  and  con- 

By  the  15th  6.3.  c.  51. 5.1.  promissory  notes,  &c.  negotiable  dactof  the 

for  any  sum  less  than  twenty  shillings  are  declared  absolutely  j^v^tal^!^ 
void  and  of  no  effect,  and  by  5.2.  if  any  person  shall  publish  or  presratationt 
utter  any  such  notes,  &c.  for  a  less  sum  than  twen^  shillings,  or  fraudulent  na* 
shaU  negotiate  the  same,  he  shaU  foifeit  any  sum  not  exceeding  S^^^he fcct 
20/.  nor  less  than  5/. ;  sections  3.,  &c.  give  directions  as  to  the  counterfeit 
form  of  conviction.  TZ^I^t 

The  indictment  contained  three  counts.     The  first  was  on  the  to  betanta- 
33  H.  8.  c.  1.  for  obtaining  money,  &c.  by  colour  or  means  of  a  pr^ntadon 
&l5e  privy  token;  but  this  the  learned  Judge  ruled  could  not  thatitwai lo. 
be  sustained.     The  second  count  was  on  the  306.2.  r.24.  s.l. 
and  charged  that  the  said  Henry  Freeth  intending  to  cheat  and 
defraud  JoAn  Beebee  of  his  monies,  goods,  and  merchandizes,  on 
the  9th  of  M^9  &c.  did  fidsely,  knowingly,  &c.  utter,  publish, 
offer,  and  tender  to  the  said  Join  Beebee  a  false,  forged,  and 
counterfdt  paper,  as  and  for  a  true  paper ;  and  the  said  H.  H-eetA 
did  then  and  there  fidsely,  knowingly  and  designedly,  fi^udu* 
lently  and  wickedly  pretend  to  the  said  John  Beebee  that  the  said 
false,  &c.  paper,  was  a  true  paper  and  signed  by  one  William 
SparrcWf  which  paper  is  as  follows ; '— 
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1807.  "  WAverhamptm^  27th  FA.  1807. 

FaJBETB's  ^^  ^  promise  to  pay  the  bearer  on  demand  the  smn  of  ten 

shillmgs  and  sixpence. 

«  Wm.  Sparrow." 

with  intention  the  monies,  goods,  wares,  and  merchandizes  of  the 
said  John  Beebee  to  obtain,  well  knowing  the  last-mentioned 
paper  to  be  forged  and  counterfeited,  by  means  of  which  last  men- 
tioned false  pretences,  the  said  H.  Freeth  did  obtain  from  the 
said  John  Beebee  a  sum  of  money,  to  wit,  nine  shillings  and  ten 
pence,  against  the  form  of  the  statute,  &c.  The  third  count 
charged,  that  the  said  H,  Freeth^  contriving  and  intending  to 
cheat  and  defraud  the  said  John  Beebee  of  his  monies,  goods,  and 
chattels,  on  the  same  day,  &c.  did  falsely,  frauflulently,  and  wick- 
edly utter,  publish,  offer,  and  tender  to  the  said  John  Beebee  a 
fidse,  forged,  and  counterfeit  paper,  as  and  for  a  true  paper,, 
and  which  the  said  H.  Freeth  then  and  there  did  represent  and 
pretend  to  the  said  John  Beebee  to  be  a  true  paper,  subscribed, 
&C.  which  is  as  follows  (setting  it  forth),  with  intention  then  and 
there  to  cheat  and  defraud  the  said  John  Beebee^  and  the  monies, 
goods,  and  chattels  of  him  the  said  John  Beebee  fraudulently  to  ob- 
tain ;  he  the  said  H.  Freeth^  well  knowing  the  said  paper  to  be 
forged  and  counterfeited,  by  means  of  which  last  mentioned  false 
pretences,  the  said  H.  Freeth^  did  then  and  there  fraudulendy 
obtain  from  the  said  John  Beebee  a  sum  of  money,  to  wit,  nine 
shillings  and  tenpence  of  the  money  of  the  said  John  Beebee. 

It  appeared  by  the  evidence  of  John  Beebee^  confirmed  by 
several  witnesses,  that  the  prisoner  came  to  his  shop  at  Bilstouj 
on  Saturday  night,  the  9th  of  May^  1 807,  and  asked  for  a  loaf, 
which  he  served  to  him  for  five  pence ;  that  the  prisoner  then 
asked  for  some  tobacco,  and  the  witness  served  him  with  an 
ounce  for  threepence.  The  prisoner  then  threw  down  a  note 
for  ten  shillings  and  sixpence,  upon  which  the  witness  said  he 
had  no  change  but  in  copper,  but  the  prisoner  said  copper  would 
do ;  and  the  witness  then  gave  him  nine  shillings  and  tenpence 
in  copper,  and  the  prisoner  took  the  money,  with  the  loaf  and 
tobacco,  and  went  away. 

The  note  was  that  set  forth  in  the  indictment,  and  was  a  forged 
note.     And  it  was  prt>ved  that  the  prisoner  on  the  same  evening. 
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and  the  next  morning,  put  off  several  other  notes  of  Span'€ft»%  ,      1807. 
of  the  same  amount,  and  all  forged.  \^   "  \' 

Sparrow  was  a  person  of  good  credit,  and  his  notes  under         Case, 
twenty  shillings  were  generally  circulated  in  that  neighbourhood, 
as  it  was  found  impracticable  to  pay  in  cash  or  larger  notes  the 
wages  of  the  numerous  day  labourers  engaged  in  the  iron  works. 

Tlie  counsel  for  the  prisoner  objected,  that  this  was  not  a 
case  within  the  SO  6. 2.  c,  24t, ;  that  the  general  expression 
of  that  statute  ^^  knowingly  or  designedly,  by  fisdse  pretence 
or  pretences,  obtaining  from  any  person  or  persons,  money, 
goods,  wares,  or  merchandizes,"  were  confined  to  cases  of  fidse 
suggestions  of  fiu^t,  as  in  Rex  v.  Youngy  and  others  {a) ;  to  cases 
where  the  party  &lsely  represents  himself  to  be  in  a  situation 
which  he  is  not,  as  a  servant  to  another,  or  as  having  his  order 
or  authority;  or  produces  a  fidse  account  of  disbursements,  on 
the  face  of  which  the  party  would  be  entitled  to  be  reimbursed, 
as  in  Bex  v*  WhkcheU  {b) ;  and  to  those  cases  where  credit  is  ac- 
quired, and  the  monies,  &c.  are  obtained  by  the  fidse  pretence. 
And  it  was  urged,  that  in  this  case  the  credit  was  given  to  the 
note,  and  to  the  representation  or  pretence  of  the  prisoner  him- 
self ;  that  the  fraud  consisted  in  the  febrication  of  the  instrument 
and  not  in  any  representation  made  by  the  prisoner.  But  it  ap- 
peared to  the  learned  Judge,  that  the  uttering  the  note  as  a 
genuine  note,  was  tantamount  io  a  representation  that  it  was  so. 

The  ground  of  the  objection  that  this  was  not  a  cheat  at  com**' 
mon  law  was,  that  a  note  of  this  sort  being  void,  and  prohibited 
by  law,  it  was  no  offenof  to  forge  such  a  note,  or  to  obtain  money 
upon  it  when  forged,  as  the  party  taking  it  ought  to  be  upon  his 
guard. 

The  learned  Judge,  however,  left  the  case  to  the  jury,  direct- 
ing them,  that  the  evidence  if  true  sustained  both  or  one  of  these 
counts :  and  the  jury  found  the  prisoner  guilty  on  the  two  latter 
counts ;  when  the  learned  Judge  respited  the  sentence,  reserving 
the  points  for  the  opinion  of  all  the  Judges., 

In  Michaelmas  term,  16th  November^  1807,  all  the  Judges 
(except  RooKE  J.)  being  present,  the  mqority  of  them  thought 
thatthe  conviction  was  right,  andthat  it  was  a  fidse  pretence. 


X 
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1807.        notwithstanding  the  note,  upon  the  face  of  it,wouldhayebeengood 

^  —^  ■■  ^     for  nothing  in  point  qflaw^  if  it  had  not  been  false.    Lawrence  J. 

Case.        ^^s  of  adifierent  opinion,and  thought  that  the  shopkeeper  was  not 

cheated  if  he  parted  with  his  goods  for  a  piece  of  paper  which 

he  must  be  presumed  in  law  to  know  was  worth  nothing  if  true. 


1807.  REX  V.  JOHN  NICHOL. 


If  a  master 


1  HIS  case  was  tried  before  Mr.  Baron  Graham,  at  the  summer 

lakes  indecent  assizes  for  the  county  of  Gloucester^  in  the  year  .1807- 

liberties  with  

a  female  scho-       T^^  first  count  of  the  indictment  charged  the  prisoner  with 

jar,  without      committinff  an  assault  upon  Ann  Elliott^  with  intent  her  the  said 

her  consent,  ,  °  .       '^       . 

though  she       Ann^  against  her  will,  feloniously  to  ravish  and  carnally  know. 

hels  Habirio'  '^^  second  count  was  for  a  common  assault  upon  the  said  Ann 

be  punished  as  Elliott. 

It  appeared  by  the  evidence  of- Ann  Elliott  that  she  was  of  the 
age  of  thirteen  years,  and  a  scholar  in  a  school  kept  by  the  pri- 
soner's wife ;  that  the  prisoner's  wife  was  absent  from  home  for 
some  days,  and  that  the  prisoner  heard  the  girls  say  their  lessons 
during  his  wife's  absence.  That  upon  one  occasion  while  he 
was  sitting  in  a  chair  and  the  girls,  to  the  number  of  seven, 
standing  round  him  in  a  circle  employed  in  reading,  he  put  his 
hand  up  the  petticoats  of  Ann  Elliott ^  unbuttoned  his  breeches, 
took  her  hand,  and,  pulling  her  towards  him,  put  it  into  his 
breeches,  so  as  to  touch  his  private  parts ;  and  she  continued  in 
that  situation  for  the  space  of  half  an  •  hour  while  she  was  read- 
ing. That  upon  another  occasion,  two  or  three  days  afterwards, 
when  Ann  Elliott  was  alone  in  the  school-room,  the  prisoner 
sitting  in  a  chair,  took  her  between  his  legs,  put  his  hand  up 
her  petticoats,  unbuttoned  his  breeches,  pulled  up  her  petticoats, 
put  his  private  parts  to  her's,  and  continued  in  that  situation  for 
a  considerable 'space  of  time.  He  desired  her  not  to  tell  any 
person  what  he  had  done.  It  further  appeared  from  the  evidence 
of  Ann  Elliotty  that  he  had  taken  the  same  sort  of  indecent 
liberties  with  her  upon  some  other  occasions.  She  fiirther  stated 
that  she  knew  it  was  pot  right  in  him  to  act  as  he  did,  and  that 
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she  knew  it  was  not  right  in  herself  in  permitting  him;  that  she        1803. 
knew  it  was  wrong  in  both,  and  that  it  was  against  her  will  at  all      ^   ~'    / 
the  times.  Case. 

It  was  objected  by  the  counsel  for  the  prisoner,  that  these  acts 
were  not  done  under  such  circumstances  as  would  have  amounted 
to  a  rape  in  case  the  prisoner  had  obtained  carnal  knowledge  of 
the  girl's  person ;  that  there  was  no  evidence  of  force  or  violence, 
or  of  the  acts,  or  either  of  them  having  been  against  her  will ; 
and  that  with  regard  to  any  intention  of 'committing  a  rape  the 
contrary  was  to  be  inferred  from  the  position  of  the  prisoner, 
and  from  his  not  having  effected  such  a  purpose,  which  nothing 
could  have  prevented,  when  he  was  alone  with  the  girl,  if  he  had 
so  intended. 

The  learned  Judge  left  the  cas^  to  the  jury,  remarking  upon 
the  tender  years  of  the  girl ;  her  situation  under  the  care  and  au- 
thority of  the  prisoner  and  his  wife;  and  the  authority  and 
influence  which  the  prisoner  had  over  her  in  the  absence  of  his 
wiie.  He  observed  that  his  authority  and  influence  were  likely  •> ' 
to  have  put  her  still  more  off  her  guard  than  she  would  naturally 
have  been  from  her  age  and  inexperience ;  that  a  fear  and  awe 
of  the  prisoner  might  check  her  resistance  and  lessen  her  natural 
sense  of  modesty  and  decency ;  and  that  under  such  circum- 
stances less  resistance  was  to  be  expected  than  in  ordinary  cases. 
And  he  further  observed,  that  she  had  sworn  that  the  acts  of  the 
prisoner  were  against  her  will,  and  that  there  was  some  evidence 
to  show  that  this  was  the  fact  And  he  therefore  directed  the 
jury  that  if  they  believed  the  girl,  and  thought  that  the  acts  of  the 
prisoner  were  against  her  will,  though  she  had  not  resisted  to 
the  utmost,  they  might  find  the  prisoner  guilty;  but  if  they 
thought  that  those  acts  were  not  against  her  will,  they  might 
acquit  him.  With  regard  to  the  prisoner's  intention,  the  learned 
Judge  told  them  that  it  was  to  be  presumed  from  the  indecen- 
des  and  acts  of  lewdness. 

The  jury  found  the  prisoner  guilty  on  both  counts  of  the 
indictment ;  upon  which  the  sentence  was  respited  in  order  that 
the  opinion  of  the  Judges  might  be  taken  upon  the  question 
whether  the  prisoner  was  rightly  convicted  of  the  assault  with 
intent  to  commit  a  rape. 

In  Miehqdmas  term,  14th  of  Naoembery  1807,  the  Judges 
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(except  RooKE  J.)  having  met,  they  were  all  of  opmion  that  the 
evidence  was  fully  sufficient  to  support  the  count  for  a  common 
assault ;  and  that  judgment  should  be  passed  upon  the  pri- 
soner. 


180r. 


REX  V.  EDWARD  BALL. 


Upon  an  in-  The  prisoner  was  tried  before  Mr.  Justice  Heath^  at  the 
uttering  a  Lewes  summer  assizes,  in  the  year  1807,  on  an  indictment  charge 
forged  note.  Jng  him  in  the  first  count  with  forging  a  Bank  o( England  pro- 
were  of  opini-  missory  note  for  the  payment  of  5/.,  with  an  intent  to  defraud  the 

on  that  evi-  Governor  and  Company  of  the  Bank  of  EnglofuL  And  on 
dence  was  ad-  . 

missible  of  the  another  count  for  uttering  the  same,  &c. 


The  prisoner  uttered  the  note  in  question  on  the  1 1th  of  Jime^ 
1807.     The  note  was  forged  with  a  camel-hair  pencil. 
The  counsel  for  the  prosecution  offered  to  prove  that  the  pri- 


prisoner  hav- 
ing at  a  prior 
time  uttered' 
another  forged 
note  of  the 

samemanufac-  goner  had  uttered  another  forged  note,  in  the  same  maimer,  by 

ture,  and  also  , 

that  other       the  same  hand,  and  with  the  same  materials,  <hi  the  20th  of 

notes  of  the^  3forcA  preceding;  and  that  two  ten  pound  notes  and  thirteen 
tion  had  been  one  pound  notes  of  the  same  fabrication  had  been  found  on  the 
files  of  the  ^^^  ^^  ^^  Company,  on  the  back  of  which,  there  was  the  pri- 
Bank  with  the  goner's  hand-writing,  which  was  evidence  of  their  having  been 
hand-writing    ui  his  possession ;  but  it  did  not  appear  when  the  Company  re- 

on  the  back  of  reived  them. 

them,  m  order       rni      i 

to  show  the         The'  learned  Judge  told  the  counsel  for  the  prosecution  who 

Snowledffc  of  ^'^l?^  ^'^**'  ^"^^  evidence  had  been  admitted  in  a  similar  case, 
the  note  men-  that  he  would  receive  it  subject  to  the  opinion  of  the  Judges,  if 
indictment  ^  ^^^7  chose  to  risk  it ;  but  if  the  Judges  should  be  of  opinion 
being  a  for-  that  the  evidence  was  inadmissible,  it  would  propably  operate  as 
1.  C\  1  Camp,  an  acquittal.  After  some  consultation,  the  counsel  for  the  pro- 
Mth     h  't     ^^u^<>°  tendered  the  evidence,  which  was  received  and  the  pri- 

appears,  upon  soner  found  guilty, 
a  case  reserv- 
ed, that  evidence  has  been  admitted  at  the  trial  which  ought  not  to  have  been  received.    Yet, 
if  THB  JuDOEf  are  of  opinion  that  there  is  ample  evidence  to  support  the  indictment,  after  ~~ 
jecting  such  improper  evidence,  they  wUl  not  set  aside  the  conviction. 
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In  Michaelmas  term,  14th  of  November^  1807)  all  tHE  Judges 
(except  RooKE  J.)  met,  and  the  majority  were  of  opinion,  that 
the  evidence  was  admissible,  (a)  subject  however  to  observations 
as  to  the  weight  of  it,  which  would  be  more  or  less  considerable, 
according  to  the  number  of  the  other  notes ;  thie  distance  of  time 
at  which  they  were  put  off,  and  the  situation  of  life  of  the  pri- 
soner, so  as  to  make  it  more  or  less  probable  that  so  many  notes 
should  pass  through  bis  bands  in  the  course  of  business. 

Chambre  J.  thought  the  evidence  wholly  inadmissible  as  being 
evidence. of  facts  wholly  distinct  from  the  transaction  which 
forn^ed  the  subject  of  the  indictment,  and  which  the  prisoner 
could  not  be  prepared  to  answer  or  explain. 

Whether  the  Judges  on  a  case  reserved  would  hold  a 
conviction  wrong,  on  the  ground  that  some  evidence  had  been 
improperly  received,  when  other  evidence  had  been  properly 
admitted  that  was  sufficient  of  itself  to  support  the  conviction, 
THE  Judges  seemed  to  think,  must  depend  on  the  nature  of 
the  case  and  the  weight  of  the  evidence.  If  the  case  were 
clearly  made  out  by  proper  evidence  in  such  a  way  as  to  leave  no 
doubt  of  the  guilt  of  the  prisoner  in  the  mind  of  any  reasonable 
man,  they  thought,  that  as  there  could  not  be  a  new  trial  in  felony, 
such  a  conviction  ought  not  to  be  set  aside  (d),  because  some  other 
evidence  bad  been  given  which  ought  not  to  have  been  received ; 
but  if  the  case  without  such  improper  evidence  were  not  so 
clearly  made  out,  and  the  improper  evidence  might  be  supposed 
to  have  had  an  effect  on  the  minds  of  the  jury,  it  would  be^other 
wise.    The  conviction  in  this  case  was  held  right. 


(a)  See  Rex  v.  ITy/u*,  1  New.  Rep.  92.  8.C.  2  Leach,  C.  C.  985.  See  also 
Rex  v.  Roberts,  1  Campb.  399. 

(b)  In  Margaret  Tinkler^  Case,  MSS.  C.C.R.  1781,  axx  the  JaoGEt 
thought  the  evidence  of  a  witness  of  the  name  ofPartoni  ought  not,  in  strict- 
ness, to  have  been  received;  but  as  the  evidence  was  ample  without  it,  the 
Judges  did  not  think  themselves  bound  to  stop  the  course  of  justice.  See  the 
iacto  of  this  case,  1  East,  P.C.  5S4.    See  Rex  v.  Treble,  East.  T.  l%lO,poit. 
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REX  V.  ANTONIO  DEPARDO. 

If  a  prisoner  of  J.  HE    prisoner   was  tried  before  Lord  Ellenborough  and 
war  abroad  en-  Xhomson  B.  at  the  Old  Bailey  sessions,  October,  1807,  under  a 

ters  on  board  ...  . 

an  English       special  commission  issued  by  virtue  of  the  statutes  33  Hen.  8. 

rnTwhSst^Jf'  t:.23.  (a),  and  43  G.3.C.11S.,  5.6.  (6)  upon  an  indictment  which 

that  cap:tcicy  commits  an  offence  upon  an  EngUahman  in  a  foreign  country,  be  cannot  be  tried 
for  it  here  under  the  33  Hen,  8.  c,  23.  and  the  43  G.  3.  c.  1 1 5 .    S.  C.  1  Taunt.  26. 


[a)  Which  enacts.  That  if  any  person  or  persons  being  examined  before 
the  king's  council,  or  three  of  them,  upon  any  manner  of  treasons,  misprisions 
of  treasons,  or  murders,  do  confess  any  such  offences,  or  that  the  said  council, 
or  three  of  them,  upon  such  examination,  shall  think  every  person  so  examined 
to  be  vehemently  suspected  of  any  treason,  &c.  that  then  in  every  such  case,  by 
the  king's  commandment,  His  Majesty's  commission  of  Oyer  and  TermineTy 
under  his  Highness's  great  seal,  shall  be  made  by  the  Chancellor  of  En^band  to 
such  persons,  and  into  such  shires  or  places  as  shall  be  deemed  and  appointed 
by  the  King's  Highness  for  the  speedy  trial,  conriction  or  delivery  of  such  of- 
fenders, which  commissioners  shall  have  power  and  authority  to  enquire,  hear 
and  determine  all  such  treasons,  &c.  within  the  shires  and  places  limited  by 
their  commission,  by  such  good  and  lawful  persons  as  shall  be  returned  before 
them  by  the  sheriff  or  his  minister,  or  any  otlier  having  power  to  return  writs 
and  process  for  that  purpose,  in  whatsoever  other  shire  or  place  within  the 
king's  dominions,  or  without,  such  offences  of  treasons,  S^c*  so  examined  were 
done  or  committed. 

{b)  The  sixth  section,  after  reciting  the  above  act  of  53 /fm.  8.  c.  23.,  and 
that  no  provision  is  therein  made  for  the  trial  of  accessaries  before  the  fact  in 
murder,  or  for  the  trial  of  the  ofi^ce  of  manslaughter,  either  upon  indictment 
for  that  ofience  or  for  the  crime  of  murder,  under  any  commission  to  be  made 
or  issued  in  pursuance  of  the  same  act,  whereby  persons  guilty  of  these  oSeoce^ 
and  more  particularly  when  such  murders  or  manslaughters  happen  to  be  com- 
mitted out  of  the  realm,  and  not  upon  the  high  seas,  may  frequently  escape 
punishment,  enacts.  That  from  and  henceforth  all  and  singular  the  powers  in 
the  said  recited  act  contained  respecting  murder,  &c.  shall  be  extended  to  the 
ofience  of  procuring,  directing,  counselling,  commending,  or  otherwise  becom« 
ing  an  accessary  or  accessaries  before  the  feet  to  any  murder,  and  also  to  the 
offence  of  manslaughter,  in  like  manner  is  if  these  offences  had  been  expressly 
mentioned  in  the  said  recited  act ;  and  if,  on  the  trial  of  any  offender  for 
murder,  he  shall  appear  to  be  guilty  of  manslaughter  only,  the  jury  may  find 
accordingly  a  special  verdict,  upon  which  there  shall  be  the  like  proce^iings, 
judgment,  and  punishment  or  execution,  as  if  the  offence  had  been  committed 
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charged  that  he   the  said  Antonio  Depardo  on   the   30th   of        1807. 

November,  47  G.  3.,  &c.  with  force  and  arms  at  Canton  in  China,     '   '   ' '"  ' 

Depakdos 

in  pails  beyond  the  sea  without  England,  in  and  upon  one  William         Caw. 

Bume  in  the  peace  &c.  feloniously  did  make  an  assault,  &c.,  and 

with  a  certain  knifej^  of  the  value,  &c.,  then  and  there  feloniously 

did  strike,  stab,  and  thrust,  giving  to  the  said  William  Bttme  then 

and  there,  &c  one  mortal  wound,  &c.,  of  which  said  mortal  wound 

he  the  said  William  Burne  on  the  said  30th  of  Novembery  47  G.  3. 

aforesaid,  in  Canton  in  China  aforesaid,  in  part  beyond  the  sea 

without  England  did  die ;  and  so  the  jurors,  &c.  did  say  that  the  ri 

said  Antonio  Depardo  him  the  said  William  Bttme  in  manner 

and  form  aforesaid  did  kill  and  slay,  against  the  peace,  &c. 

It  appeared  in  evidence  that  Antonio  Depardo  was  bl  Spaniard, 
and  had  been  a  prisoner  of  war  on  board  the  Bleinham,  and  that 
whilst  abroad  he  volunteered  on  board  a  ship  called  the  Alnmck 
Castle^  an  Indiaman  then  lying  at  the  Prince  of  Wales's  Island 
(which  is  under  the  dominion  of  His  Majesty),  and  received  the 
usual  bounty.  The  prisoner  who  had  served  about  three  months 
on  board  the  Indiaman  received  on  the  day  before  he  commit- 
ted the  offence  charged  in  the  indictment  a  part  of  his  pay.  The 
deceased  was  an  Englishman,  and  a  mariner  serving  on  board  the 
same  ship  as  the  prisoner.  At  the  time  of  committing  the  offence 
the  Ahwoick  Castle  was  lying  near  Canton,  in  a  part  of  the  Canton 
river,  about  one  third  of  a  mile  in  width  within  the  tideway  at  the 
distance  of  about  eighty  miles  from  the  sea.  The  prisoner  went 
on  shore  with  others  of  the  crew,  and  there  mortally  wounded 
the  deceased,  who  was  afterwards  carried  on  board  the  ship, 
where  he  died  on  the  following  day. 

The  prisoner  was  found  guilty,  but  the  learned  Judge  en* 
tertaining  some  doubts  whether  the  prisoner  was  liable  to  be 
tried  here  under  the  statutes  S3  Hen.  8.  c.23.  and  43  G.  3.  c.  1 13. 
5,6.,  reserved  the  case  for  the  opinion  of  the  Judges. 

In  Michaelmas  term,  1807,  this  case  was  argued  before  the 
Judges  by  Burrough  for  the  prisoner,  and  Abbott  for  the 
Crown.   No  judgment  was  given,  but  the  prisoner  was  discharged. 


within  the  body  of  any  county  within  this  realm,  and  such  trial  had  been  had^ 
and  sudk  general  or  special  verdict  bad  been  found  upon  an  indictment  for 
murder  found  and  tried,  according  to  the  course  of  the  common  law  by  a  jury 
of  the  same  county  within  wluch  the  offence  was  committed. 
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1807. 


REX  V.  JAMES  REMNANT. 


Inlarceiiy,pro-  1  HE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
g®^y  ™y  ^  Abingdon  summer  assizes,  in  the  year  1807,  on  an  indictment  for 
die  real  own-    a  larceny. 

Sever  w^ac^^       The  first  comit  charged  the  prisoner  with  stealing  forty-five 
tttftlly  in  his      21.  Bank  o{ England  notes,  the  property  of  John  Nash, 
m^wmes-       The  secound  count  laid  the  property  to  be  in  John  WiUan 
non  of  his       ^^d,  others  (naming  them),  proprietors  of  the  Worcester  stage. 
I^ough  the      The  second  count  could  not  be  supported  fi^om  a  failure  in  proof  of 

counsel  forthe  ^^  names  of  the  persons  who  were  partners  witli  John  Willan.  (a) 

Erosecution  '^  *^  ^     ^ 

as  closed  his        The  doubt  arose  as  to  the  evidence  of  property,  as  applied  to 

priwner's*  ^     *^®  ^^^  count.     As  to  which  the  case  was  this. 

counsel  points       It  was  proved  that  a  person  of  the  name  of  7\tmer  lived  in  the 

out  o  aeicct. 

THE  Judge  is    ^^  ^  Wight,  and  was  agent  to  John  Nash  who  lived  in  London, 

at  liberty  to  ^^^  James  Morgan  who  lived  in  London  was  also  airent  for  Nash. 
put  what  ques-  *^  o  „ 

tion  he  thinks        That  on  the  SOth  of  Marchj  1807,  T\imer  sent  to  Morgan  by 

Se^Wecti^    *^  directions  of  Nash  290/.     One  hundred  pounds  in  21.  Bank  of 

England  note^  and  190/.  in  notes  of  a  Bank  at  the  Isle  of  Wight. 

Morgan  proved  that  he  received  on  the  1st  o{  April,  1807,  in 
London,  a  parcel  from  Turner  containing  100/.  in  2/.  bank  of 
England  notes,  and  190/.  in  Isle  of  Wight  notes,  for  the  use  of 
Nash.  That  on  the  2d  of  April,  he  sent  forty-five  2/.  bank 
notes,  part  of  the  1 00/.  bank  notes,  in  a  parcel  directed  to  Mr. 
Walker,  at  Lord  Tolejfs,  Whith^ourt,  near  Worcester,  to  be  em- 
ployed by  Walker  in  the  payment  of  some  workmen  there.  That 
he  took  the  parcel  sealed  to  the  Gloucester  Cqffee-house,  Picca^ 
dillt/,  from  whence  the  Worcester  stage  set  ofl^  and  delivered  it 
to  the  book-keeper,  who  booked  it 

The  rest  of  the  case  was  then  proved. 

When  the  counsel  for  the  prosecution  had  closed  his  evidence 
the  counsel  for  the  prisoner  objected,  that  though  these  notes 
were  sent  from  the  Isle  of  Wight  on  the  account  of  John  Nasi, 
there  was  no  evidence  that  they  were  ever  in  the  actual  posses- 


(a)  See  now  1  G.  4.  c.  109.  by  which  the  property  may  be  described  mt  the 
goods  of  any  one  or  more  of  the  partners. 
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• 

sioD  of  Nash^  and  that  they  could  not  be  constructively  so  at  the        1807* 
time  of  the  larceny  committed,  as  he  had^no  otherwise  the  receipt    (^k^^,«  j>g 
of  them  than  by  the  hands  of  his  agents.  Case. 

When  the  objection  was  made,  the  learned  Judge  wished  to 
enquire  more  particularly  out  of  what  funds  the  notes  were  re- 
ceived by  Turner,  and  why  John  NasA  had  to  pay  these  work- 
men at  Whitlyi  but  it  being  objected  that  the  prosecutor's  coun- 
sel had  closed  his  case,  he  forbore  to  enquire  further. 

The  learned  Judge  in  summing  up  stated  to  the  jury  that  he 
thought  that  these  notes  being  sent  by  the  order  of  Nash  to 
Morgan  his  agent  in  London,  when  received  by  him  in  that  cha- 
racter, were  in  his  Imnds  the  property  oiNash  and  at  his  disposal; 
and  that  enough  appeared  to  show  that  they  were  forwarded  by 
his  order  to  Walker.  That  being  at  his  disposal  in  the  hands  of 
Morgan,  they  were  constructively  if  not  actually  in  the  possession 
of  Nashy  and  so  continued  until  their  delivery  to  Walker,  and  conse- 
quently were  so  at  the  time  of  the  larceny  committed.  He  di- 
rected the  jury  accordingly,  and  they  found  the  prisoner  guilty. 

The  learned  Judge  passed  sentence  of  transportation  on  the 
prisoner ;  but  at  (he  request  of  his  counsel  and  fearing  that  he 
might  have  mistaken  the  case,  he  respited  the  sentence  and  re- 
served the  following  point  for  the  opinion  of  the  Judges,  Whe- 
ther this  evidence  was  sufficient  proof  of  the  property  in  John 
Nash  to  maintain  the  charge  of  larceny  ? 

The  learned  Judge  stated  that  the  argument  of  the  counsel  for 
the  prisoner  at  the  trial  appeared  to  him  to  have  proceeded  on  a 
misapplication  of  the  cases;  as  between  the  master  and  servant  or 
agent,  where  .the  master  has  no  otherwise  the  possession  than  by 
the  receipt  of  the  servant  or  agent,  the  servant  or  agent  cannot  be 
charged  with  a  tortious  or  felonious  taking;  but  as  against  a  third 
person  where  there  could  be  no  question  of  a  trust,  the  receipt  of 
efiects  by  an  agent  by  the  master's  directions  might  be  considered 
as  a  receipt  by  the  master  himself;  and  in  the  common  course  of 
business  there  is  often  no  other  receipt  or  possession  by  the 
master. 

In  Michaelmas  term,  14th  of  Nooember,  1807,  all  the 
Judges  met  (except  Rooke  J.),  and  were  of  opinion  that  the 
property  was  well  laid  and  proved  in  John  Nash,  and  that  the 
prisoner  was  properly  convicted. 

None  of  the  Judges  seemed  to  have  any  doubt  but  that  it 
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l^W.        would  have  been  competent  and  proper  for  the  Judge,  if  be 
Rkmnant's     ^^  thought  fit,  to  have  made  any  fiiither  enquiry  respecting 
Case.        the  property  -after    the  counsel  stated  they  had   closed  thdr 
case. 


ISOT.  REX  V.  EDWARD  GILSON. 

An  indictment  Th^  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the 
for  arson  trttA  Old  Bailey  September  sessions*  in  the  year  1807,  on  an  indict- 
fraud  an  Insu-  ment  charging  him  with  feloniously,  maliciously,  and  unlawfully 

ranee  Company  gettinff  fire  to  a  House  in  his  possession,  situate  in  the  parish  of 
cannot  be  sup-  °  r  ^  r 

ported  if  the     St.  Clemenfs  Danes^  xvitk  intent  to  injure  and  defraud  the  Car^ 

Ec  ^Ji^edhi  P^^^^^  ^f  l^^  London  Assurance,*  of  houses  and  goods  from 

evidence  for      Fire,  (a,) 

per  stamp.^  If      It  .was  proved  to  the  satisfaction  of  the  jury,  that  the  prisoner 

there  is  an  al-   did  set  fire  to  his  house  purposely. 

teration  upon  _  mt     r       ^ 

the  policy  to         In  order  to  prove  the  intent  as  charged  in  the  indictment,  the 

n^eit  applic-  prosecutors,  after  giving  the  charters  of  the  Company  in  evidence, 
other  house  to  produced  a  policy  of  insurance  under  the  common  seal  of  the  Cor- 
floods  have       poration,  whereby  they  insured  the  household  furniture,  and  stock 

been  removed,  in  trade  of  the  prisoner,  to  the  amount  of  six  hundred  pounds. 

and  that  alter-  rr«i_  •       •     ^i  t         i»  ^^^        -^  •  _.  • 

ationisnot       inere  was  a  proviso  m  the  poucy,  for  avoidmg  it  m  certain 

stamped,  the     events  therein  mentioned,  unless  the  same  should  be  specified 

indictment  _  , 

cannot  be  sup-  and  allowed  by  indorsement  on  the  policy  signed  by  two  or  more 

S!*C2*Leach    ^^  ^^  Directors  of  the  said  Corporation ;  but  that  proviso  did 

C.  C.  1007.  not  embrace  this  case.  There  was  an  indorsement  on  the  policy 
1  Taunt  95. 

(a)  By  43  6.3.  C.58.  «.  1.  it  is  enacted,  That  if  any  person  or  persons 
shall,  dther  in  England  or  Ireland,  wilfully,  maliciously,  and  unla¥^ully 
set  fire  to  any  house,  bam,  granary,  hopoast,  malthouse,  stable,  coach- 
house, outhouse,  mill,  warehouse,  or  shop,  whether  such  house,  bam,&c.  shall 
then  be  in  the  possession  of  the  person  or  persons  so  setting  fire  to  the  same, 
or  in  the  possession  of  any  other  person  or  persons,  or  of  any  body  corporate, 
with  intent  thereby  to  injiure  or  defiraud  His  Majesty,  or  any  of  His  Majesty's 
subjects,  or  any  body  corporate,  that  then,  in  any  such  case,  the  person  or 
persons  so  offending,  their  counsellors,  aiders,  and  abettors,  knowing  of  and 
privy  to  such  o£fence,  shall  be  and  are  hereby  declared  to  be  felons,  and  shall 
suffer  dcath^  as  in  cases  of  felony,  without  benefit  of  deigy. 
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GiLson'sCase. 


importing  that  the  goods  mentioned  therein,  were  removed  from        1807« 
No.  85,  Wood  Street,  to  No.  13,  BosnveU  Courts  which  removal 
was  thereby  allowed ;    it  was  signed  by  two  Directors  of  the 
Corporation  of  tlie  London  Assurance  Company. 

It  was  proved  that  such  indorsements  were  usually  made  by 
the  directors,  and  losses  thereon  constantly  paid. 

It  was  objected  by  the  counsel  for  the  prisoner,  that  the  in- 
dorsement was  void ;  first,  as  not  being  under  the  common  seal 
of  the  Corporation ;  secondly,  for  want  of  a  new  stamp,  there 
being  none  on  the  indorsement.  And  it  was  fiirther  contended 
that  if  it  were  void  for  one  or  both  of  these  reasons,  it  could  not 
be  given  in  evidence,  though  the  object  of  the  prosecutors  in 
producing  it  was,  not  to  substantiate  or  give  validity  to  the  in- 
strument, but  merely  to  prove  the  intent  as  charged  in  the 
indictment. 

Heath  J.  admitted  the  evidence  in  order  to  take  the  opinion 
of  THE  Judges  thereon,  and  the  jury  found  the  prisoner  guilty, 
subject  to  ttie  point  of  law. 

This  case  was  argued  before  all  the  Judges  (except  Rooke  J.) 
at  Serjeants  Inn  Hatty  on  the  1st  o(  December^  1807,  by  Pooley 
for  the  Crown  and  Knapp  for  the  prisoner ;  and  the  conviction 
was  held  wrong  by  six  Judges  against  five,  viz.  Lord  Ellen- 
borough,  Maksfield C. J.,  WoodB.,  GroseJ. andHEATHJ., 
were  of  opinion  that  the  conviction  was  right ;  and  the  Lord 
Chief  Baron,  Thomson  B.,  Lawrence  J.,  Le  Blanc  J., 
Chambre  J.,  and  Graham  B.  contra. 


REX  V.  JOHN  HARTLEY.  1807. 

f  HE  prisoner  was  tried  and  convicted  at  the  TorA  summer  assizes^  Where  the 
in  die  year  1807,  before  Mr.  Baron  Wood,  on  an  indictment  H^^JfojS 

which  charged,  that  the  prisoner  received,  at  the  parish  of  Gains^  the  prisoner  as 

captain  of  one 
of  his  barges  to  oury  oat  and  sell  coal,  and  paid  him  for  his  labour  by  allowing  him  two-thirds  of 
the  price  for  which  he  sold  the  coals,  after  deducting  the  price  chaiged  at  the  coUieiy.  Held 
that  the  prisoner  was  a  servant  within  the  meaning  of  39  G.5,  cSS,;  and  having  embeizled 
the  price  ne  was  guilty  of  larceny  within  the  words  of  that  act 
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*  1807.        borough^  at  the  county  of  Lincoln^  then  and  there  being  a  seroantj 

*  -"  '  "■  I     and  employed  in  the  capacity  of  a  servant  to  Thomas  Fenton,  16i 

Case.        of  lawful  money,  &c.  and  afterwards,  on  the  27th  oi  February^  at 

the  parish  of  Wakefield^  m  the  county  of  York^  fraudulently  and 

feloniously  did  embezzle,  secrete  and  make  away  with  said  sum 

of  16/.,  and  did  feloniously  steal,  take 'and  carry  away  the  same 

from  the  said  Thomas  Fenton^  his  said  master  and  employer,  then 

being  the  property  of  the  said  Thomas  Fenton^  his  said  master 

and  employer,  for  whose  use  and  on  whose  account  the  said  smn 

of  16/.  was  so  received  and  taken  into  the  possession  of  the 

said   John  Hartley^  and  that  the  said  John  Hartley  did,    on 

the  27th  of  February^  at  the  said  parish  of  Wakefieldy  in  the 

(County  of  York  aforesaid,   feloniously  steal  the  said   sum  of 

16/.,  being  the  property  of  the  said  Thomas  Fenton^  against  the 

statute,  &c. 

The  facts  of  the  case  were,  that  the  prisoner  was  in  the  em- 
ploy and  service  of  Mr.  Fenton  as  captain  of  one  oi  his  vessels, 
and  employed  as  such  to  take  coals  from  Mr.  Fenton*%  colliery 
and  sell  the  same,  and  bring  back  the  money  to  his  employer. 
The  mode  of  paying  him  for  his  labour  was  by  allowing  him 
two  third  parts  of  the  price  for  which  he  sold  the  coals  above 
the  price  charged  at  the  colliery. 

It  further  appeared  in  evidence,  that  in  January  1807,  the 
prisoner  loaded  the  boat  of  'HLv.  Fenton  with  twenty  waggon 
lo^  of  coals  at  Mr.  Fentoris  colliery  at  Greasbrook^  and  pro- 
ceeded down  the  river  with  them  to  sell  at  the  best  market; 
when  he  had  sold  them  he  was  to  bring  back  the  money,  and 
take  in  a  cargo  of  iron  for  Leeds ;  the  price  or  value  of  the  coals 
at  the  colliery  was  fourteen  shillings  a  chaldron.  He  proceeded 
with  them  to  Gainsborough,  where  he  sold  them  for  between 
eighteen  and  nineteen  shillings  per  chaldron,  and  received  the 
money,  which  he  converted  to  his  own  use,  and  quitted  the 
vessel  without  ever  returning  to  Greasbrook. 

Two  objections  were  made  on  behalf  of  the  prisoner :  — 
First,  That  he  was  not  a  servant  within  the  meaning  of  the  act 
Secondly,  That  the  money  was  the  joint  properQr  of  him  and 
his  employer,  as  he  was  to  have  two^thirds  for  working  the  vessel, 
and,  having  a  joint  interest,  he  could  not  be  guilty  of  felony. 
On  further  enquiry,  it  appeared  that  the  crew  of  this  boat  con- 
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sisted  only  of  the  prisoner  and  his*  wife;  but  if  men  were  wanted        1807. 
thej  were  hired  by  the  captain,  and  their  pay  first  deducted  out     ^     ^      * 
of  the  price  at  which  the  coals  sold  for,  before  the  same  was  di-*         Case, 
vided  in  the  way  that  has  been  stated. 

At  the    York  spring  assizes,  in  the  year  1808,  Mr.  Justice 
Le  Blanc  delivered  the  opinion  of  the  Judges. 

*^  This  case  having  been  submitted  to  the  consideration  of  all 
THE  Judges,  they  maturely  weighed  and  considered  the  objec- 
tions, and  the  majority  are  of  opinion  that  the  prisoner's  case 
is  within  the  act  of  parliament,  and  that  he  was  properly  con- 
victed. 

**  He  had  no  interest  in  the  boat  or  the  coals ;  he  was  merely 
the  servant  of  the  owner  employed  to  take  the  coals  to  a  market  to 
sell  them  and  bring;  back  the  money  to  his  employer ;  and  the  mode 
of  paying  him  for  his  labour  was  by  allowing  him  a  fixed  propor- 
tion of  the  profit  made  on  the  sale  beyond  the  price  charged  at 
the  coUiery ;  this  did  not  vary  the  nature  of  his  employment,  nor 
make  him  less  a  servant  than  if  he  had  been  paid  a  certain  price 
j)er  chaldron  or  per  day ;  and  as  to  the  price  at  which  the  coals 
were  charged  at  the  colliery  in  this  instance,  viz.  fourteen  shil- 
lings j9er  chaldron,  that  sum  he  received  solely  on  his  mastei^s 
account  as  his  servant,  and  by  embezzling  it  became  guilty  of 
larceny  within  the  words  of  the  act  of  parliament" 

The  sentence  was,  that  he  should  be  further  imprboned  one 
calendar  month,  fined  sixpence,  and  discharged,  (a) 


(a)  Vide  Rex  v.  Hogginty  Pasch.  1809.  post.  A  servant  who  received  money 
for  his  roaster  for  articles  made  of  his  master's  materials,  which  he  embezzled, 
held  to  be  within  the  act,  though  he  made  the  articles,  and  was  to  have  a  given 
proportion  of  the  price  for  making  of  them.  Vide  also  Be*  v.  Spencer,  P&sch. 
iSlS.pQil.   iSATV.i^^cAy,  Hilary,  1817. >iof^ 
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1808. 

REX  V.  JOB  ELSE  and  SARAH  ELSE. 


The  prisonersy  The  prisoners  were  tried  before  Mr.  Justice  Grose^  at  the 
MEltemd     Le^^  assizes  for  Aylesbury^  in  the  year  1808,  on  an  indictment 

Sarah  JbtUe^  ^  *^  m-  •%.        -t*     p 

were  indicted    charging  them  with  uttering  to  Manfj  the  wife  otBichard  Bowry, 

b^^shUUnl  to  ^  counterfisit  AiHit^  knowing  it  to  be  counterfeit,  aad  Aava^ 
j9f.  J?.andhanr-  abatit  tiem^  in  their  custody  at  the  same  timei  another  counterfeit 
^dulling in   shiUing^  knowing  the  same  to  be  countetfeit. 

their  posses-  Upon  the  trial  of  these  prisoners  it  appeared,  that  on  Fridcat 
sionatthe  -,      \    y      n   -,  i  ii-i  ni 

time.  Theut*  the  29th  of  January^  1808,  they  went  to  a  pubhc  house  called 

tering  was  by  ^^  Barge  Foley  in  Great  Marlow^  the  man  carrying  a  pack  con- 
alone  in  the  taining  goods  for  sale,  and  slept  there.  They  went  out  on  the 
man**^\lcld  ^  Saturday  severally  and  repeatedly ;  the  woman  returned  and 
that  the  man  slept  there  on  the  So^t^^a^  night,  the  man  did  not  return  till 
to  be  convict-  the  Sunday^  when  they  again  went  to  bed.  It  also  appeared,  that 
ed  with  the  ac-  q^  {j^^  Saturday^  the  30th  oijanuary^  in  the  middle  of  the  day, 
although proY-  the  woman  went  to  the  Swan^  another  public  house  at  Marlaw^ 
edtobe  theas-  ^^j  bought  some  liquor,  for  which  she  paid  a  counterfeit  shilling 
woman  on  the  to  the  Maty  Bonxfry  named  in  the  indictment,  and  she  left  this 
teni^  and"to  ^©'^s®  about  five  o'clock  in  the  afternoon.  The  man  went  to  the 
have  had  Roebuck^  another  public  house  at  Marlow,  and  there  produced  as 
neyforthepur-  m&ny  counterfeit  shillings  as  (if  good)  would  have  been  worth 

pose  ofuttCT-    tgu  pounds,  which  he  offered  to  sell  for  five  pounds ;  and  at  the 

ing.  Held  that  .         v^.      j  i_        /.    . 

ilie  woman       same  tune  ofiered  a  number  of  sixpences,  about  one  thousand, 

^^nvtctwlof  ^^^^  ^  threepence  halfpenny,  and  others  at  twopence  half-penny 
the  second  of-  a-piece;  they  were  proved  to  be  counterfeit.  On  the  Sunday 
otW^bad  m<^  evening  the  constables  found  the  prisoners  in  bed  at  the  Barge 
ney  in  her  pos-  p^fe .  in  the  room,  near  the  bed,  was  found  a  quantity  of  bad 
time,  on  the  halfpence,  some  silver  (four  shillings  and  sixpence)  in  the  man's 
evidence  of  pocket,  which  was  good,  and  one  shilling  and  sixpence  bad; 
with  a  man  not  and  concealed  under  his  arm  was  found  a  paper  parcel  of  bad 
ut^fg?but^  shillings,  which,  if  good,  would  have  been  worth  fourteen  pounds, 
having  large  In  the  woman's  pocket  were  found  a  good  halferown,  seven  good 
Sftdmoi^y^      shillings,  and  six  counterfeit  shillings,  like  the  counterfeits  finind 

about  him  for    Jn  the  paper  under  the  man's  arm, 

the  purpose  of       tt  i.-        -j  • 

uttering.  Upon  this  evidence  it  was  insisted  by  the  prisoner's  counsel, 

that  there  was  no  ground  to  convict  the  man,  he  not  having 
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uttered  the  shilling  in  question,  nor  being  present  at  the  time 
tlie  woman  uttered  it  And  that  with  respect  to  the  woman  she 
could  only  be  convicted  of  uttering  the  shilling  (the  offence  in 
the  former  part  of  the  count)  knowing  it  to  be  counterfeit,  it  not 
appearing  that  at  the  time  of  uttering  it  on  the  Saturday  she  (not 
haying  been  searched  on  that  day)  had  any  other  counterfeit 
money  about  her. 

To  this  it  was  answered,  that  upon  the  evidence  it  appeared 
that  they  were  both  engaged  in  one  unlawful  concern  of  uttering 
bad  money ;  that  therefore  the  act  of  one  was  the  act  of  both, 
that  it  was  for  the  jury  to  say  whether  under  all  the  circum- 
stances of  the  case  the  woman  had  not  other  bad  money  about 
her  at  the  time  of  uttering  the  counterfeit  shilling. 

The  agent  to  the  solicitor  of  the  Mint  asserted  that  there  had 
been  several  convictions  at  the  Old  Bailey  on  the  like  evidence. 

The  learned  Judge  left  the  case  to  the  jury,  telling  them  that 
the  evidence  was  sufficient,  if  they  believed  it,  to  convict  the 
woman  of  uttering  a  counterfeit  shilling,  knowing  it  to  be  coun- 
terfeit, and  that  they  should  consider,  whether  she  had  at  the 
same  time  other  counterfeit  money  about  her  in  her  custody, 
and  whether  the  husband  and  wife  were  joinUy  concerned  in  the 
transaction.  They  found  the  prisoners  guilty.  But  it  being 
in  some  respects  a  new  case,  the  learned  Judge  submitted,  for 
the  opinion  of  the  Judges,  whether  both  or  either  of  the  pri- 
soners could  on  this  evidence  be  l^ally  convicted  on  the  whole 
or  any,  and  which  of  the  offences  stated  iu  the  indictment  ? 

In  Easter  term,  14th  Men/,  1808,  all  the  Judges  met,  and 
held  the  conviction  of  the  woman  for  the  single  offence  good; 
but  not  good  for  utteting  and  having  about  her  at  the  time  other 
money ;  and  as  to  the  conviction  of  the  man,  they  held  it  could  . 

a 

not  be  supported.  And  that  the  woman  being  improperly  con- 
victed ought  to  be  recommended  to  a  pardon  on  condition  of 
imprisonment  for  three  months,  (a,) 


(a)  Vide  Re£  v.  Soares  and  othen,  tupra,  25.    Rejf  v.  2kma  and  another, 
Mupra  113. 
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1808. 
'  — v""^  REX  V.  AUGUSTUS  MELLOR  and  another. 

An  indictment  IHE  prisoners  were  tried  before  Mr.  Baron  Wood,  at  the 
^^^^^^  f  -"-^^^  assizes  for  Nottinghamshire^  in  the  year  1808,  on  an  in- 
fencetohave  dictment  which  charged  them  with  disposing  of,  and  puttings 
t»i?n^Sie°"  away  a  forged  and  counterfeit  Bank  of  England  note  for  one 
county  of  iVb^-  pound,  knowing  it  to  be  forged  and  counterfeited  against  the 

proved  to  have  fi>"^  of  the  statute,  &c. 

been  commit-        Yhe  oflfence  was  alleired  to  have  been  committed  at  the  parish 

ted  in  the  ® 

county  of  the    oi  Arnold^  in  the  County  ofSottingham.     But  it  was  proved  by 

^^*  iJ?^**u  the  evidence  to  have  been  in  fact  committed  in  the  Town  of  Not^ 
that,  although  ^ 

under  the  js  tingham^  which  is  a  town  corporate,  separated  from  tlie  county 

was  triable  in  **  ^^^S^  having  an  exclusive  jurisdiction,  and  separate  com- 

the  county  at  missioners  of  Oyer  and  Terminer,  and  gaol  delivery, 
fence  <Ao«^'         The  learned  Judge  was  of  opinion,  that  although  the  prose- 

havebeen  laid  cutors  miffht  by  virtue  of  the  38  G.  3.  c.  52.  s.  2.  (a)  have  preferred 
in  the  county  ...  v  /  r- 

of  the  town,     this  indictment  in  the  county  of  Nottingham^  for  the  offence  com- 
mitted in  the  town  of  Nottingham ;  yet  in  that  case  the  fact  ought 
-  to  have  been  alleged  according  to  the  truth  of  the  case,  viz.  to 
have  been  committed  in  the  town  of  Nottingham. 

The  trial  proceeded  upon  this  indictment  as  preferred,  and 
the  prisoners  were  convicted ;  but  the  learned  Judge  did  not 
pass  sentence  upon  them,  reserving  the  point  for  the  consider- 
ation of  THE  Judges. 

In  J&Z5^^  term,  1808,  the  Judges  met,  and  held  that 
although  by  the  38  G.  3.  c.  52,  this  offence  might  be  tried  in  the 
county  at  large,  yet  the  offence  should  have  been  laid  in  the 
county  of  the  town.  (6) 


(a)  Which  enacts,  That  it  shall  and  may  be  lawful  for  any  prosecutor  to 
prefer  liis  bill  of  indictment  for  any  offisnee  committed  or  charged  to  be  com- 
mitted within  the  county  of  any  city  or  town  corporate,  to  the  jury  of  the  county 
next  adjoining  to  the  county  "of  such  city  or  town  corporate'swom  and  chaiged 
to  enquire  for  the  king  for  the  body  of  such  adjoining  county,  at  any  sessions  of 
Oyer  and  Terminer  or  general  gaol  delivery ;  and  that  every  such  bill  of  indict- 
ment, found  to  be  a  true  bill  by  such  juiy^  shall  be  valid  and  effectual  in  law 
as  if  the  same  had  been  found  to  be  a  true  bill  by  any  juiy  sworn  and  chaiged 
to  enquire  for  the  king  for  the  body  of  the  county  of  such  dty  or  town  cor- 
porate. 

(fi)  Vide  Rex  v.  Ckff^  Puch.  1810.  jMit 
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*•  1809. 


REX  V.  JOHN  HOGGINS. 
^H£  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  tlie  If  a  servant  re- 

-m-  .  n       %      -r^  1     r  -r    •  -i  ceivo  moncy 

X^nt  assizes,  for  the  Borough  of  Leicester,  in  the  year  1809,  on  for  his  master 

an  indictment  on  the  S9  G.  3.  c.  S5.  for  embezzlement  mad "oThis^ 

The  prisoner  worked  for  Burbidge  Sf  Co,  who  were  turners ;  master's  mate- 
and  was  paid  according  to  what  he  did.     It  was  part  of  his  duty  ^^^1^  ^^^ 
to  receive  orders  for  jobs,  to  take  the  necessary  materials  from  59  G.  3.  c.ss. 

ii  uG  Giubezzlc 

his  masters'  stock,  to  work  them  up,  to  deliver  out  the  articles,  i^^  though  he 
and  to  receive  the  money  for  them ;  and  then  his  business  was  ™*^®  *^®  *"^" 

J  .        clesandwasto 

to  deliver  the  whole  of  the  money  to  his  masters,  and  to  receive  have  a  ^iven 
back  at  the  week's  end  a  proportion  of  it  for  working  up  the  f^e  w^e  for^ 
articles.     The  jobs  were  commonly  paid  for  as  soon  as  they  were  m^mg  them. 
executed,  it  being  a  ready  money  part  of  the  business. 

On  the  27th  January y  1809,  the  prisoner  received  an  order  from 
one  JonatkanMallett  for  six  dozen  of  coffee-pot  handles.  The  order 
was  given  to  him  in  his  character  of  servant  td  Burbidge  8^  Co. 
He  took  the  wood  for  the  handles  from  their  stock,  and  turned 
them  on  their  premises,  and  with  their  machinery.  He  tlien  de- 
livered them  to  Mr.  MaUetl,  and  received  the  price,  which  was 
three  shillings,  but  he  concealed  the  whole  transaction  from 
Burbidge  4*  Co.  and  kept  the  whole  money. 

His  own  share  of  the  price  would  have  been  a  third,  viz.  one 
shilling. 

The  learned  Judge  doubted  whether  this  was  within  the  act, 
or  whether  it  was  not  rather  a  case  of  fraudulently  concealing 
the  order,  and  embezzling  the  masters'  materials  and  using  their . 
machinery  to  execute  it;  but  as  the  point  was  considered  of  ex- 
tensive importance,  he  did  not  state  his  doubts  to  the  jury,  and 
they  found  the  prisoner  guilty  j  but  the  prisoner  was  let  out  on 
bail,  and  judgment  was  respited  till  the  following  assizes. 

In  Easter  term,  29th  Jprily  1809,  at  a  meeting  of  the 
Judges,  they  all  agreed  that  the  conviction  was  right  (a) 


{a)  Vide  Sex  v.  Hartley,  supra,  1J9.  and  the  cases  there  cited. 
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1809. 


REX  V.  THOMAS  CANNON  and  JAMES 

CODDINGTON. 


Obtaining  mo-  iHE  prisoners  were  tried  before  Mr.  Baron  Graham  and  Mr. 
enmg"to  '^    JUSTICE  Grose  at  the  Old  Bailey  'Naoember  sessions,  in  the  year 

charge  a  man     1808,  on  an  indictment  for  a  highway  robbery  in  the  parish  of 

withanunna-    ^     ^  ^^  ^  %         t     n   m        .    -.«^« 

tural  crime       St.  George^  Hanaoer  Square,  on  the  9th  of  Augusty  1 808,  on  one 

and  carry  him  j^™^  Butler. 

before amagis-  -^  ▼        »   ra    /     u  j 

trate  is  rob-  It  appeared  in  evidence,  that  the  prosecutor  Joseph  Butler  hAa 

^OTMttdnt  *®  management  of  Mr.  Wigram^s  business,  a  silversmith  in  St. 
upon  his  per-  James's  Street.  On  the  9th  of  August,  1808,  the  prisoner  Cod- 
soners  caU  a  '  dington  came  to  Mr.  Wigrarrts  soon  after  ten  o'clock  in  the  mom- 
coach  to  carry  i^g^  gnd  enquired  for  Mr.  Bvtler,  and  said  that  Sayers  the 
fore  the  maris-  officer  was  waiting  for  him  in  St,  Jameis  Place,  that  he  wanted 

trate,  and  the  ^^  ^^  j^jjj^  ^^  ^^  business  that  occurred  on  the  preceding 
prosecutor  '  ^ 


gets  into  it.  evening.  The  prosecutor  went  to  St.  Jameis  Place,  and  found 
^rSnt  upon""  ^'^  prisoner  Cannon  there.  Both  the  prisoners  went  with  the  pro- 
his  person.  secutor  to  his  lodgings  in  Cleveland  Court.  Cannoti,  when  they 
Egcrtouy  Hil.  arrived  there,  stated  (having  the  preceding  night  represented  him- 
T.  iBi9.p<w^    self  to  the  prosecutor  as  an  assistant  officer  of  the  police)  that 

he  had  been  discovered  to  have  been  absent  from  his  duty  in 

the  park  the  night  before,  and  that  he  had  been  obliged  to 

account  to  the  other  officers  on  duty  who  claimed  a  share  of  the 

10/.  he  had  received  from  the  prosecutor  the  night  before ;  that 

he  had  also  been  obliged  to  state  his  absence  to  Coddington 

(whom  he  then  called  by  the  name  of  Wilkinson,  and  represented 

as  an  assistant  clerk  at  B&w  Street),  and  therefore  required  10/. 

more  of  the  prosecutor,  or  they  would  prefer  the  charge  which 

he  had  the  night  before  threatened  him  with.     Cannon  did  not 

repeat  what  the  charge  was.  (The  charge  on  the  preceding  night 

was,  of  an  attempt  to  commit  an  unnatural  crime.)     Under  the 

apprehension  of  the  threat,  the  prosecutor  told  them  he  would 

procure  the  10/.  by  the  next  morning,  and  made  an  appointment 

with  them  to  meet  him  the  following  morning  at  S^  Jameis  Square, 

at  nine  o'clock.     They  then  went  away.     A  few  minutes  after 

nine  o'clock  that  night  the  prisoners  came  to  the  prosecutor 

14* 
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al  Wigrmnf$^  and  on  bis  opening  the  door,  the  prisoners  came*        ]809: 
into  the  passage  and  said  they  were  come  for  the  money  he  had     ^^— ■%*— ■ 
promised  them,  that  they  could  not  wait  till  the  morning*  Upon         Case. 
tlie  prosecutor's  informing  them  he  had  not  got  the  money,  they 
said  that  they  were  come  from  Bofw  Street,  and  would  take  him  into 
custody.     The  prosecutor  agreed  to  accompany  them ;  and  one 
of  the  prisoners  called  a  coadi  and  ordered  the  coachman  to 
drive  them  to  Bom  Street ;  after  driving  a  short  distance  one  of 
l3ie  prisoners  desired  the  coachman  to  stop,  and  told  the  pro« 
aecutor  i£  he  would  behave  like  a  gentleman  and  procure  the 
money  they  would  not  prefer  the  charge  against  him.     The  pro- 
aecutCMT  promised  to  try  a  friend  in  Bruton  Street :  the  coach  was 
Aen  directed  to  stop  at  the  comer  of  Bruton  Street:  they  all  got 
out  there,  and  one  of  the  prisoners  paid  the  &re.   The  prisoners 
accompanied  the  prosecutor  to  the  door  of  his  friend,  and  said 
(bey  would  wait  until  he  came  out.   He  procured  a  1 0^.  bank  note, 
and  after  r^naining  in  the  house  about  five  nunutes,  he  returned  < 
into  the  street,  and  found  the  prisoners  waiting  for  him  on  the 
opposite  side  of  the  way,  and  he  gave  the  money  to  them*     The 
prosecutor  said  that  he  parted  with  the  money  in  the  fear  and 
dread  of  being  placed  in  the  situation  of  a  criminal  of  that  nature, 
had  diey  persisted  in  preferring  the  charge  against  him ;  that  he 
did  not  conceive  they  were  Bow  Street  officers,  though  they  held 
out  the  threat,  but  that  he  was  extremely  agitated,  and  thought 
they  would  have  taken  him  to  the  watch-house  hy  Jorce ;  under 
that  idea  and  the  impulse  of  the  moment  he  parted  with  the 
money.    The  prosecutor  stated  that  he  could  not  say  that  he 
gave  his  money  under  the  impression  of  any  danger  to  his  person. 
On  the  13th  of  the  same  month,  the  prisoner  Cannon  again  ap- 
plied to  the  prosecutor  at  his  lodgings  in  Cleveland  Court,  and 
asked  for  two  guineas ;  but  the  prosecutor  refused  to  give  him 
any  money;  and  on  the  3 1st  of  October,  on  his  applying  to  the 
prosecutor  at  Mr.  Wigram%  he  was  taken  into  custody,  as  was 
the  prisoner  Coddington,  on  the  3d  of  November  following. 

Graham  B.  in  leaving  the  case  to  the  jury,  stated  that  with 
respect  to  Cannon,  if  they  thought  the  prosecutor  delivered  his 
money  imder  the  terror  of  this  charge,  depriving  him  for  the 
time  of  hb  presence  of  mind  and  freedom  of  action,  the  cases  de- 
cided would  justify  his  conviction.  And  as  to  Coddington,  that 
they  were  to  consider,  whether,  from  the  circumstances  of  the 
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1809«        case  and  his  conduct,  they  thought  that  he  well  knew  what  the 
1^'    '  ",      charge  threatened  was;  for  if  so,  there  was  no  doubt  he  con- 
Case,        curred  m  the  means  used  to  obtain  the  money. 

The  jury  found  them  both  guilty ;  but  as  this  case  contained 
more  distinctly  than  others  of  the  like  kind  the  fact  of  deliyery 
under  no  i^prehension  of  personal  injury  or  danger,  the  learned 
Judge  reserved  the  case  for  the  consideration  of  the  Judges. 

In  Hilary  term,  1809,  all  the  Judges  met  (except  Mans- 
field C.  J.)  ten  of  the  learned  Judges  were  of  opinion,  that  the 
calling  a  coach  and  getting  in  with  the  prosecutor  was  a  forcible 
constrfdnt  upon  him,  and  su£Sicient  to  constitute  a  robbery^ 
though  the  prosecutor  had  no  apprehension  of  further  injury  to 
his  person.  Lord  Ellenborough,  Macdokald  C.  B.,  Law- 
rence J.,  Chambre  J.,  and  Graham  B.,  thought  some  degree 
of  force  or  violence  essential ;  and  that  the  mere  apprehension  of 
danger  to  his  character  would  not  be  sufficient  to  constitute  the 
offence.  Heath  J.,  Grose  J.,  Thomson  B.,  Le  Blanc  J., 
and  Wood  B.,  seemed  to  think  it  would.  The  conviction  was 
held  right,  {a) 


(a)  In  J7idbfia»'8  Case,  1  Leach^  C.C.  S78.  it  was  held  to  be  robbery  to 
obtain  money  by  threatening  to  take  another  before  a  justice  on  a  chaige  of 
an  unnatural  offence,  although  the  prosecutor  stated  that  he  parted  with  his 
money  under  an  idea  of  preserving  his  character,  not  from  fear  of  persond 
violence.  The  doctrine  in  Hicknum*^  Case  appears  to  have  been  doubted  by 
several  of  th£  Jodgbs  in  Cannon^  Case ;  but  has  been  subsequently  recognised 
in  Rexv,  ^g^rton,  Hilary  T.  18i9.jEK»^where  the  Judges  held  on  a  case  re- 
served, that  fear  of  loss  of  character  and  services  upon  a  charge  of  sodomitical 
liberties,  was  sufficient  to  constitute  robbery,  though  the  party  accused  had  «o 
fear  of  being  taken  into  ctutody  or  of  pumhmewt. 
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1809. 

REX  i;.  JAMES  WICKS. 

The  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the  Lent  Uttering  a 
assizes  for  the  city  of  Gloucester^  in  the  year  1809,  on  an  indict-  porting  to' be" 
xnent  for  forging  a  bill  of  exchange,  according  to  the  tenor  K?*^!5**^?^ 

following :  —  with  intent  to 

defraud,  is  a 

"^30.  Bartvmd  October  1st  1808.      SX^ 

*'  Two  months  after  date  pay  to  ower  order  the  sum  of  fiftey  there  is  no  u- 
**  pounds  value  rect.  as  advis'd  by  Rimmngton  &  Co.  on'^imporu" 

**  Messrs.  ClemtnerUsan  ing  to  be  the 

'^  Boradel  &  Jackson 

«  BasinghaU  St.  London.'' 

with  intention  to  defraud  Merrett  Stephens^  and  John  Merrett 
Stephens. 

The  second  count  was  for  uttering  and  publishing  the  said 
bill  with  intent  to  defraud  the  same  persons. 

The  prisoner  ( Wicks)  carried  the  bill  above  stated  to  the  house 
of  Merrett  Stephens  and  John  Merrett  Stephens^  who  were  bankers 
at  Gloucester^  and  desired  them  to  discount  it  for  him,  which 
they  did,  and  paid  him  the  full  amount  for  it,  deducting  the 
discount,  and  he  indorsed  it,  but  not  in  his  own  name.  After  he 
was  gone,  the  clerk  discovered  that  there  was  no  indorsement  of 
the  drawer's  name  or  firm  upon  it,  and  went  in  search  of  the 
prisoner,  but  could  not  find  him*  There  was  an  indorsement  of 
another  name  upon  it  besides  the  name  which  the  prisoner 
indorsed. 

Abbott  and  Ludlow  for  the  prisoner  objected,  that  inasmuch 
as  there  was  no  indorsement  of  the  drawers  (who  were  the 
payees),  nor  any  thing  purporting  to  be  their  indorsement,  it 
could  not  pass  as  a  bill  of  exchange,  and  therefore  was  not 
capable  of  effecting  a  fmwA^  They  contended,  that  in  order  to 
constitute  the  crime,  the  indorsement  must  be  capable  of  Aor 
firanding  the  persons  whose  names  were  forged,  and  cited  Lyon's 
Case,  2  Leach^  C.  C.  597.  of  a  scrip  receipt  without  a  name,  WalTs 
Case^  2East^  P.C.  953.  of  forging  a  will  of  land  attested  by  two 
witnesses  only,  and  Moffat's  Case,  2  East^  P.  C.  954.  of  forging 
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1809.        a  bill  for  more  than  twenty  shillings  and  under  five  pounds 
Wicks*  Case,    without  subscribing  witnesses,  &c. 

The  learned  Judge  overruled  the  objection,  on  the  ground 
that  the  bill  in  this  case,  if  genuine,  would  have  been  a  good  and 
valid  bill  of  exchange ;  and  if  the  jury  believed  the  prisoner 
forged  it,  or  uttered  it  knowing  it  to  be  forged^  wid>  intention  feo 
defihaud  the  bankers,  he  thought  the  crime  was  complete* 

The  jury,  upon  full  and  clear  evidence,  found  the  prisoner 
guilty ;  but,  at  the  request  of  the  counsel,  the  learned  Judge 
reserved  the  point  for  the  consideration  of  all  the  Judges. 

In  Easter  term,  .29th  oi  April,  1809,  at  a  meeting  of  the 
Judges,  viz.  Lord  Ellenborough,  Mansfield  C.  J.  of  C.  B., 
M ACDONALD  C.  B.,  Heath  J.,  Grose  J.,  Lawrence  J.  Le 
Blanc  J*,  Chambre  J;,  and  Wood  B.,  this  case  was  considered, 
and  all  agreed  that  the  conviction  was  right  {a) 
H  All  THE  Judges  agreed  that  the  instrument  was  a  bill  of 
exchange,  though  it  was  not  accepted  or  indorsed ;  and  that 
there  was  no  doubt  of  the  uttering  by  the  prisoner  with  an 
intent  to  defraud ;  but  Lawrence  J.  for  some  time  doubted, 
whether,  as  without  an  indorsement  by  the  payee  it  could 
not  be  available  in  the  hands  of  the  person  to  whom  it 
was  uttei*ed,  even  if  it  were  a  genuine  bill,  it  could  be  deno- 
minated such  an  instrument  as  that  the  uttering  of  it  would  be 
within  the  statute^  or,  rather,  whether  it  could  be  said  to  be 
with  intent  to  defraud  the  person  to  whom  uttered,  when,  by 
attentively  looking  at  the  instrument  itself  he  roust  have  seen 
that  it  was  not  valid  as  a  negotiable  bill  of  exchange ;  but  bis 
doubts  appeared  to  be  removed  by  the  argument,  that  had  il 
been  the  true  and  genuine  bill  it  purported  to  be,  the  holder  of 
it  for  valuable  consideration  from  the  payee  might  compel  the 
payee  to  indorse  it 

Mr.  Justice  Bayley  was  not  present  at  this  meeting,  but  he 
thou^t  the  conviction  Wrong,  that,  for  want  of  an  indorsement) 
the  bill  was  not  negotiable,  and  Uietefore^  if  genuine,  not  of  value 
to  the  taker  of  it 


(o)  Sec  Rex  v.  Froud^  Trin.  T.  1 8 1 9,  post.  S.  C.  1  Bro.  &  B.  500. 
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1809. 


REX  V.  RICHARD  GRIFFIN. 

IHS  prkoner  was  tried  and   convicted  before  Mr.  Justici}  A  prisoner  wa» 
Chambre,  at  the  Winchester  Lent  assizes,  in  the  year  1809,  for  ^^0^  acui- 
stealing  a  guinea  and  two  promissory  notes  in  a  dwelling-house.    ^^  apd  two 
It  appeared  in  evidence,  that  one  of  the  notes  was  a  bank  of  nJt^    I^e 
England  note  for  5/.,  and  the  other  a  Reccing  bank-note  for  the  prosecutor 

,.,  ^  told  him  that  it 

like  sum.  would  be  bet- 

Amongst  other  evidence  the  following  proofi  were  given  :  —     ^^^^^  *"g  to 
The  prosecutor  proved,  that  the  morning  after  the  ofience  was  diat  after  this 
discovered  he  charged  the  prisoner  with  having  committed  it,  Jh"piSSiBcut 
which  charge  the  prisoner  positively  denied.     His  bouse  was  mignt  prove 
then  searched,  but  nothing  found.     Soon  afl:erwai*ds,  the  pro-  goner  brought 
jBecutor  having  learnt  that  the  prisoner  had  got  change  for  a  5L  him  a  guinea 
bank  of  England  note,  at  a  public  house  at  Gansin/,  told  the  which  he  gave 
pris(»ier  what  he  had  heard,  and  renewed  tlie  charge  airainst  "P  ^  ^^®  P^**" 

^  /.  1 1  ■•  o     ^  Becutor  as  the 

kirn.  The  prisoner,  at  first,  would  not  admit  that  he  had  re-  guhtea  and  one 
ceiyed  any  money  there,  but  afterwards  said,  if  he  had  changed  ^^^^mw  #'o/^ 
a  note  Aere  it  was  his  own.  from  kim. 

The  prosecutor  was  then  proceeding  to  state,  that  the  con* 
versation  ended  in  a  confession ;  but,  as  he  admitted,  that  he  had 
told  the  prisoner  that  it  would  be  better  for  him  to  confesSf 
the  learned  Judge  prevented  him  from  giving  testimony  of  a 
mere  verbal  confession,  but  permitted  him,  however,  to  prove 
that  the  prisoner  brought  to  him  a  guinea  and  a  SL  Beading  bank 
notfj  which  he  gave  up  to  the  prosecutor  as  the  guinea  and  one  of 
the  notes  that  had  been  stolen  from  him.  The  note  thus  produced 
the  prosecutor  could  not  identify,  otherwise  than  by  its  corre- 
sponding with  the  stolen  note  in  the  sum  for  which  it  was 
given ;  and  in  being  a  note  of  the  same  bank* 

The  learned  Judge  told  the  jury,  that  notwithstanding  the 
previous  inducement  to  confess,  they  might  receive  the  prisoner's 
description  of  the  note,  accompanying  the  act  of  delivering  it  up^ 
as  evidence  that  it  was  the  stolen  note,  and  they  found  the 
prisoner  guilty. 

In  Easter  teim,  39th  Aprils  1809,  a  majority  of  the  Judgies, 
viz.  Lord  Ellenbobough^  Mansfield  C.  J.  of  Ci  B.,   Mac- 
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1809.        DONALD  C.B.,  Heath  J.,  Grose  J.,  Chambre  J.,  and  Wood  B^ 
Vi    "     »       held  the  conviction  riffht,  and  the  evidence  admissible. 

GfilFFIN  s  o    ^ 

Cuse.  Lawrence  and  Le  Blanc  Js.  were  of  a  contrary  opinion. 

Le  Blanc  J.  being  of  opinion  that  the  production  of  money 
by  the  prisoner  was  alone  admissible,  and  not  his  saying,  at  the 
time  he  produced  one  of  the  notes,  ^^  that  it  ivas  one  of  the  notes 
stdenfrom  the  prosecutor** 


1809.  REX  V.  FRANCIS  JONES. 

Larceny.  1  HE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the 

toAsked^the  Winchester  Lent  assizes,  in  the  year  1809,  upon  an  indictment 

prisoner,  on  for  stealing  money  to  the  amount  of  1/.  85.,  the  proper^  of  John 

the  money  he  Webb^  a  private  in  the  Somerset  Militia. 

the  prisoner  ^  p^rt  of  the  evidence  was  as  follows :  — 

had  taken  out  '^  «     i  ,  .  .       /- 

oftheprosecu-       The  prosecutor,  who  as  well  as  others,  had  been  in  pursuit  of 
l^/br<r?i4  ^^®  prisoner,  found  him,  at  last,  in  a  room  of  a  public  House,  in 

net/  watjoro-     custody  of  a  Constable,  to  whom  he  had  been  ddivered  by  a 

^ucc£{said,*'he         .        .     r         •  t.i.j  i_jji_»         r\_  /•    j»       i_» 

only  wanted     Serjeant  of  marines,  who  had  apprehended  bun*   On  nndmg  him. 

hlsraoney,and  there,  the  prosecutor  asked  him  for  the  money  that  he,  the  pri- 
if  the  prisoner  i     i      i  n   \  •  i  ■  •  i     i 

cave  him  that,  soner,  had  taken  out  or  the  prosecutor  s  pack,  upon  which  the 

be  might  go  to  prisoner  took  lis.  6^d.  out  of  his  pocket,  and  said  it  was  all  he 

pleased;*'  up-  had  left  of  it     The  seijeant  (who  was  in  the  same  room  with 

prisoner  took  *^^®  constable  and  the  prisoner)  gave  the  same  account  of  the 

1  u.  6 jrf.  out  conversation  and  of  the  production  of  the  money  by  the  prisoner ; 

and  sai^f^  was  ^^^  ^^  added,  that  Webb  the  prosecutor,  before  the  money  was 

fUhe  had  l^  produced,  said  '**  he  only  wanted  his  moneys  and  if  the  prisoner  gaoe 

of  it'    Held 

that  the  con-    him  that^  he  might  go  to  the  devil  if  he  pleasedJ* 
n^f to  h^e '        The  money  (ll5,  e\d.)  was  taken  charge  of  by  the  seijeant. 
been  received.       The  learned  Judge  left  the  whole  of  this  evidence  for  the 

consideration  of  the  jury,  and  they  found  the  prisoner  guilty. 

In  Easter  terra,  29th  of  Aprils  1809,  the  majority  of  the  Judges 
present,  viz.  Macdonald  C.  B.,  Chambre  J.,  Lawrence  J., 
Le  Blakc  J.  and  Heath  J.,  held  that  the  evidence  was  not.  ad- 
missible, and  the  conviction  wrong.  Wood  B.,  Gbobe  3^ 
Mansfield  C.  J.  of  C.  B.  contra.  Lord  Eixekborough 
dubiiante. 
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1809. 


REX  V.  WILLIAM  ROW. 


a  HE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the  Penonshav- 
Exeter  Lent  assizes,  in  the  year  1809,  upon  an  indictment  for  ^^J^h^*** 
stealing  a  quantity  of  muslins,  and  other  goods,  from  a  barge  apprehension, 
io   Sutton  Pocij  Pfymouthy  described  as  a  port  of  entry  and  exa^i^of 

discharire.  the  prisoner, 

_  -  advised  him  to 

In  consequence  of  a  misdescription  of  the  port  he  was  ac-  tell  the  truth 

quitted  of  the  coital  part  of  the  charge,  but  convicted  of  the  JSf f3***®' 
larceny*  Held  that  such 

The  prisoner  was  apprehended  by  a  constable  at  his  own  ^i^no  Sound 
lodgings,  where  many  goods  of  the  description  of  those  that  for  excluding 
were  stolen  were  found ;  and  while  the  constable  had  the  goods  ^^^^  ^^  y^^^^ 

and  the  prisoner  in  his  custody  to  take  to  the  GuildhaU  before  afterwards  to 
g  .  the  constable 

toe  magistrates,  some  of  the  neighboursy  tfoho  had  nothing  to  do  in  prison. 

with  the  apprehension^  prosecution  or  examination  of  theprisoner, 
officiously  interfered,  and  admonished  the  prisoner  to  tell  the  truthj 
and  consider  his  family^  which  was  a  large  one.  No  answer  or 
observation  thereon  was  made  by  the  constable,  nor  did  the 
prisoner  answer  them,  but  he  desired  the  constable  to  call  upon 
him  in  an  hour  at  the  prison,  which  he  did,  and  there  the  pri- 
soner made  a  full  confession;  stating  in  what  manner  he  had 
been  persuaded  to  join  in  committing  the  act,  and  all  the  cir- 
cumstances attending  it. 

The  learned  Judge  received  this  confession  in  evidence. 

In  Easter  term,  29th  Aprils  1809,  the  Judges  present,  m. 
Lord  Ellenborough,  Mansfield  C.  J.  of  C.  B.,  Macdonald 
C.  B.,  Heath  J.,  Grose  J.,  Lawrence  J.,  Le  Blanc  J., 
Chambre  J.,  and  Wood  B.,  agreed  that  the  evidence  was  admis- 
sible and  thei^onviction  right,  because  the  advice  to  confess  was 
not  given  or  sanctioned  by  any  person  who  had  any  concern  in 
the  business. 

This  case,  and  the  two  former  (vf z.  ILex  v.  Griffin  and  Hex  v* 
Jones)  being  so  much  in  pari  materia^  Chabibre  J*  stated  them 
together,  and  reserved  the  questions  on  the  admissibility  of  the 


IM  CROWN  CASES  RESERVED. 

ISOdb        evidence  for  the  opinion  of  the  Judges,  in  consequence,  as  he 
Row's' Cm      stated,  of  tlie  obscurity  and  discordance  of  the  cases  upon  the 
subject  that  are  in  print,  (a) 


1809.  REX  V.  GILBERT  HOLDEN,  and  five  others. 

The  oftnce  of  The  prisoners  were  severaDy  indicted,  tried,  and  convicted  be- 

disponng  and    f^^Q  ]y[p^  Justice  Chambre,  at  the  Lancaster  summer  assizes. 

Cutting  away     .       ,  /-       i  , 

forged  bank      in  the  year    1809,   for  knowmgly  disposing  of  forged  bank 

notes  is  com-     ^n*^   /A\ 
plete  though     notes,  (ft) 

the  person  to  whom  they  were  disposed  of  was  an  asent  for  the  Bank  to  detect  utterers,  and 
a|tpked  to  the  prisoner  to  purchase  forged  notes,  and  had  them  delivered  to  him  as  foiged  notes 
for  the  purpose  of  disposing  of  them.  An  indictment  inde,  need  not  state  to  whom  the  note 
wsas  disposed  of,  it  is  sufficient  to  state  the  prisoner  disposed  of  the  note  with  intent  to  defrand 
the  Bank,  he  knowing  it  at  the  time  to  be  forged.    S.  C.  2  Taunt.  3J4.  2  Leach.  C.  C.  1019. 


(a)  See  Warrichkali^s  Case^  1  Leach,  C.  C*  265.   See  the  cases  collected, 
PhUUppi  on  jBvidtnce,  1 18.  4th  edit.    Siarkie  on  Evidfnoe,  Part  IV.  p.  49. 

(6)  The  first  section  o£45G.5,  c.89.  enacts,  That  if  any  person  shall  falsely 
make,  foige,  counterfeit  or  alter,  or  cause  or  procure  to  be  falsely  made, 
forged,  &c.  or  willingly  act  or  assist  in  the  false  making,  forging,  &c.  any  deed, 
will,  testament,  bond,  writing  obligatory,  bill  of  exchange,  promissory  note  for 
payment  of  money,  indorsement  or  assignment  of  any  bill  of  ^change  or  pro- 
missory note  for  payment  of  mon^,  acceptance  of  any  Intt  of  exchange,  or 
any  acquittance  or  receipt  either  for  money  or  goods,  or  any  accountable 
receipt  for  any  note,  bil],  or  other  security  for  payment  of  money,  or  any 
warrant  or  order  for  payment  of  money  or  delivery  of  goods,  with  intention 
to  defraud  any  person  or  body  politic  or  corporate  whatsoever,  or  shall  offer, 
dispose  of,  or  put  away  any  false,  forged^  counterfeited  or  altered  deed,  ivill,  &c 
with  intention  to  defiraud  any  person,  body  politic  or  corporate,  knowing,  &c 
shall  be  deemed  guilty  of  felony  without  benefit  of  clergy- 

By  t,  2.  it  is  enacted.  That  if  any  person  shall  foige,  counterfeit  or  alter  any 
bank  note,  bank  bill  of  exchange,  dividend  warrant,  or  any  bond  or  obligation 
under  the  common  seal  of  the  Grovemor  and  Company  of  the  bank  of  England^ 
or  any  indorsement  thereon ;  or  shall  offer  or  dispose  of  or  put  away  any  such 
Ibrged,  counterfeit  or  altered  note*  bill,  &c  or  demand  the  noney  therein  oonp 
tained  or  pretended  to  be  due  thereon,  or  any  part  thereof,  of  the  said  com* 
pany,  or  any  of  their  officers  or  servants,  knowing  such  note,  bill,  &c.  to  be 
forged,  coimterfeited  or  altered,  with  intent  to  defraud  the  said  Governor  and 
Company,  or  their  successors,  or  any  other  person,  body  politic  or  corporate 
whatsoever,  every  person  so  ofiendiog  shidl  be  deemed  gdlty  of  fekwy  withoii 
benefit  of  deigy. 
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The  form  of  the  indictment  was  dbe  same  in  efich  oa^e.  1808. 

The  first  and  third  counts  in  each  (up<m  which  no  evidence  „  -  '  ' 
was  given}  charged  actual  forgery.  The  second  count  in  each  Case, 
charged,  that  the  prisoner  on  the  15tb  day,  &c.  with  force  and 
arms  at  A  in  the  oounty  of  Ijmcaster^  '*  feloniously  did  dispose  of 
and  put  away  a  certain  fiJse  forged  and  counterfeit  bank  note^ 
the  tenor  of  which  said  kst-m^iUoned  forged  and  counterfeit 
bank  note  is  as  followeth;  (setting  it  finrth)  with  intent  to  defraud 
the  Governor  and  Company  of  the  Bank  of  England;  he  (the 
said  prisoner)  at  the  time  of  his  so  disposing  of  and  putting  away 
ihe  said  kst-m^itioned  forged  and  counterfeit  bank  note,  thea 
and  there,  to  wit,  on  the  said  15th  day»  &c.  in  the  49th  year 
aforesaid,  at  iZ.  aforesaid,  in  the  said  county  of  Lancaster^  well 
knowing  su^  last-mendoned  note  to  be  forged  and  counter- 
feited" against  the  form  of  the  statute^  &C 

The  fourth  count,  differed  from  the  second,  only  in  describing 
the  forged  instrument  to  be  ^'  a  promissory  note  for  the  payment 
of  money"'  instead  of  calling  it  a  bank  note. 

In  the  course  of  the  evidence,  it  appeared,  that  the  notes  in 
question  were  disposed  oi^  to  James  Suav^  and  James  Whitehead^ 
the  principal  witnesses  against  the  prisoners,  who  in  consequence 
of  a  great  number  of  forged  bank  notes  having  been  circulated 
in  the  neighbourhood,  were  employed  by  the  magistrates  with 
the  approbation  of  the  agents  for  the  bank,  to  detect  those  who 
were  suspected  to  be  utterers. 

The  prisoners  did  not  pay  the  notes  to  Shaw  and  Whitehead^ 
as  genuine,  but  these  persons  for  the  purpose  of  detection,  ap* 
plied  to  the  prisoners,  as  supposed  dealers  in  forged  bank  notes 
to  purchase  them,  and  the  prisoners  accordingly  procured  them^ 
and  sold  them  as  forged  notes* 

Show  and  Whitehead  were  not  deceived  or  defrauded  in  any 
of  the  instances,  nor  were  any  of  the  prisoners  the  first  movers 
in  the  transactions  they  had  with  the  vritnesses;  neither  did  it 
appear  by  any  direct  evidence  that  any  one  of  the  prisoners, 
when  first  implied  to,  had  any  of  *the  notes  in  his  actual  posses- 
sion ;  but  they  respectively  produced  them  at  meetings  which 
took  place  subsequent  to  the  first  applications  made  by  the 
witnesses. 

The  rest  of  the  evidence  was  full  and  satis&ctory,  and  four 
of  the  prisoners  were  convicted  without  any  objection  being  taken 
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lB09i        to  the  form  of  the  indictment,  or  to  the  insufficiency  of  the  act 
„    '  '  /     of  disposal  to  constitute  the  offence  created  by  the  statute;  but 
Case.        upon  the  trial  of  one  of  the  prisoners  of  the  name  of  Draper^  it 
was  objected  in  his  behalf 

First  That  the  indictment  was  insufficient,  as  being  too  ge- 
neral, neither  stating  in  what  manner,  or  to  whom,  the  notcjs 
were  disposed  of  and  put  away. 

Secondly.  That  the  disposition  of  the  notes  established  by  the 
evidence  was  insufficient,  inasmuch  as  the  prisoners  were  soli- 
cited to  commit  the  act  proved  against  them  by  the  bank  them- 
selves, by  means  of  their  agents.  On  this  point  the  prisoners' 
counsel  referred  to  the  case  of  M^ Daniel  and  others^  10  St.  Tr. 

417. 

The  learned  Judge  overruled  the  objections,  and  all  the  pri- 
soners received  sentence ;  but  he  thought  it  proper  to  respite 
execution,  in  order  to  take  the  opinion  of  the  Judges  upon 
these  objections. 

In  Michaelmas  term  11th  November,  1809,  at  a  meeting  of 
ALL  THE  Judges,  in  the  Exchequer  Chamber,  this  case  was  ar- 
gued by  Yates  for  the  prisoners,  and  Lambe  for  the  Crown, 
when  THE  Judges  were  unanimous  in  their  opinion  that  the  con- 
viction was  right 

That  as  to  the  first  objection,  the  statute  makes  it  felony  with- 
out benefit  of  clergy  to  put  away  or  dispose  of  generally  without 
saymg  "  to  any  person,"  or  "  to  any  of  the  King^s  subjects,"  and 
diis  form  has  been  used  as  well  in  indictments  for  putting  off^  as 
in  indictments  for  uttering,  foS:  a  long  course  of  years. 

As  to  the  second  objection  the  offence  was  the  same,  although 
the  party  for  the  purpose  of  detection  caused  the  implication  to 
be  made  to  the  prisoners  to  sell  the  notes ;  if  the  prisoner  puts 
them  off  with  the  intent  to  defi*aud,  the  intent  is  the  essence  of 
the  crime  which  exists  in  the  mind,  although  fi*om  circumstances 
which  he  is  not  apprised  o^  the  prosecutor  cannot  be  defirauded 
by  the  act  of  the  prisoner. 
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ia09. 


REX  V.  JAMES  CALLAN. 

1  HE  prisoner  was  tried  before  Lord  Ellenborough,  at  the  The  prisoner 
Old  Bailey  sessions,  NaoembeTi  1 809,  on  an  indictment  charging  ^^!^h<^ 
hini  with  having  stolen  three  glass  bottles  and  five  pints  of  wine  upaheavjflap 
the  property  of  one  Dennis  Mahony^  in  his  dwelling-house,  and  cellarwaBclof* 

with  having  after  committing  such  felony,  bw'glarioudy  broken  «;dontheout- 

^  81QC  Dcxt  the 

out  of  the  said  dwelling-house.  street,    llie 

The  only  question  in  the  case  (for  the  larceny,  time  of  night,  ??[te!?*b*?t 
and  all  the  other  circumstances  necessary  to  be  proved  in  such  had  bolts.  Six 
a  case  were  clearly  made  out)  was  whether  there  was  a  sufficient  j^pcBs  weired 
breaking  to  constitute  the  crime  of  burglary.  opinion  that 

The  wine  was  stolen  firom  a  bin  in  the  cellar  belonging  to  the  sufficient 


dwelling-house  of  Mahcmfj  the  prosecutor,  who  kept  a  public-  breaking  to 
house,  and  had  been  removed  by  the  prisoner  firom  thence  to  burglary;  the 

the  flap  by  which  the  cellar  was  closed  on  its  outside  next  to  remaining  six 
^    ^  were  of  a  ooiv. 

the  street.  trary  opinion. 

The  flap  had  bolts  belonging  to  it  by  which  it  might  have  been 
bolted  within,  but  whether  it  was  so  bolted  on  the  night  of  the 
burglary  did  not  appear ;  but  it  was  clearly  proved  that  the  flap 
was  down.  It  did  not  appear  whether  the  prisoner  had  entered 
by  the  flap  of  the  cellar  or  not,  as  a  door  which  communicated 
with  the  cellar  in  another  direction  and  which  the  prosecutor 
had  left  locked  was  found  broken  open.  The  probability  there* 
fore  was  that  the  prisoner  had  entered  that  way ;  but  if  he  had 
entered  by  raising  up  the  flap  it  would  (unless  prevented)  have 
closed  after  him  by  its  own  weight,  and  in  order  to  get  out  after 
it  had  so  closed,  it  would  have  required  the  degree  of  force  ne- 
cessary to  lift  up  such  a  flap  to  be  applied  to  it.  The  flap  was  a 
large  one,  being  made  to  cover  the  opening  of  a  cellar  through 
which  the  liquors  consumed  in  the  public-house  were  usually  let 
down  into  the  cellar.  The  prisoner  when  first  discovered  had  his 
head  and  shoulders  out  of  the  flap  of  the  cellar,  and  upon  being 
seized  made  a  spring  and  got  out  and  ran  away;  he  waft  imme*. 
diatdy  pursujed,  caught  and  brought  bodk,  and  the  fli^  tfarouigh 
which  he  had  got  was  found  fallen  down  and  closed. 


L 


lU  CROWN  CASES  RESERVED: 


f^.  Upon  this  evidence  the  jury  found  the  prisoner  guilty ;  but 

^'"*^       Lord  Ellenborough  reserved  the  question  as  to  the  sufficiency 

Cue.        of  the  breaking  out  in  this  case  to  constitute  burglary  for  the 
consideration  of  the  Judges. 

In  Michaelmas  term,  ISOQ,  all  the  Judges  met,  when 
Lord  Ellenborough,  Mansfield  C.  J.,  Heath  J.,  Grose  J^ 
Chambre  J.,  and  Wood  B.  thought  this  was  a  sufficient  break- 
ing because  the  weight  was  intended  as  a  security,  this  not  being 
a  common  entrance ;  but  the  other  Judges,  viz.  Macdonald  C.B., 
Bayley  J.,  Graham  B.,  Le  Blanc  J.,  Lawrence  J^  and 
Thomson  B.  thought  the  conviction  wrong,  {a) 


1869.  REX  V.  JAMES  HEWITT. 


An  in^ctment  \|^he  prisoner  was  tried  before  Newman  Knowlys,  Esquire, 

MNTfleduciQffaii 

artificer  was      CoMMON  Serjeant,  at  the  general  sessions  of  gaol  delivary  of 

S^SLui^     iVaigate,  holden  for  the  county  oTMiddlesea^,  at  the  OW  Bailey, 

aions  of  Oyer  in  S^ember  1809,  on  an  indictment  preferred  and  found  ^t  the 
and  Terminer  «•  n  j^-  i  i*i*.i_ 

and  general      g^^w  sessions  of  oyer  and  terminer  and  general  se^ion  of  the 

sesaionofthe  peaoe,  held  at  the  Sessions  House  on  ClerkemweU  Green^iox  th^ 
(tfMi»,andwas  Mid  county,  m  the  said  month  ^September,  charging  him  with 
^i^B^u  ^^^  ^^  persuading  one  Thomas  Huiehitmnt  he  beipg  a 
The  JuooEs  manufitcturer,  workman,  and  artificer  in  cotton,  being  a  miinufiM> 
stetutM^G.  1.  ^"'^  ^  Great  Britain^  to  go  out  of  Great  Britain  into  a  catain 
tf.^7.  and  23  foreign  oountiy  called  Jmerica,  such  forei|^  country  not  beiog 
no  anthor^^  within  the  doroiniona  of  or  belonging  to  the  crown  of  Great 
to  prefer  such  Britain,  against  the  statute,  fcc 

an  indictment  " 

at  such  a  sesnons^  and  judgment  arrested  accordingly.    See  now. the  6  G, 4.  c. 97. 


(a)  Vide  Wiiliam  BrowfCs  Case,  2  East,  P.C.  487.  before  Duller  J.  The 
only  difference  between  the  two  cases  seems  to  be,  that  in  Brown*s  Case  there 
wer^  no  interior  fiutenfngi,  in  this  there  were ;  but  In  neither  «i8e  were  any  ia 
tuct  uMdf  but  Oie  con^preiuion, or  SisteDip^.sMQh  as  it  was> was  prodvoed  by  ^ 
mere  operation  of  natural  wta^t  in  both  cases; 
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The  allegations  in  the  indictment  were  clearly  substantiated  in        1809. 
evidence,  and  the  jury  found  the  prisoner  guilty.  ^^  -  ^-/ 

No  objection  to  the  indictment  was  taken  by  the  prisoner's  Case, 
counsel,  but  a  doubt  occurred  to  the  mind  of  the  learned  Com- 
MON  Serjeant,  whether  as  neither  of  the  statutes  respecting  this 
oflfence,  viz.  5  6. 1.  c.27*  (a)  and  23  G.2.c.  13.  {b)  gave  any  au- 
thority to  prefer  such  an  indictment  at  a  general  session  of  the 
peace  or  at  a  general  session  of  oyer  and  terminer,  unless  at  the 
assizes,  there  had  not  been  a  mis-trial,  he  respited  the  judgment, 
and  reserved  the  point  for  the  consideration  of  the  Judges. 

In  Michaelmas  term,  1809,  the  Judges  met,  when  they  were 
of  opinion  that  the  statutes  5Gl.  c.27.  and  23 G. 2.  c.  13.  gp^ 
no  authority  to  prefer  an  indictment  at  such  a  session.  JvAg- 
ment  was  arrested,  {c) 


(a)  Bj  the  fint  section  it  is  enacted,  that  if  any  person  shall  entice,  ftc.  any 
manufacturer  or  artificer  of  Great  Briiam  to  go  oat  of  this  kingdom  into  any 
foreign  country  out  of  His  Majesty's  dominions,  and  shall  be  convicted  thereof 
upon  any  inctictment  or  information  which  shall  be  preferred  or  brou^t 
agunst  him  or  them  in  any  of  His  Majesty's  courts  at  Westnmuter^  or  at  the 
assizes,  a  general  gaol  delivery,  or  quarter  sessions  of  the  peace  for  the  county, 
riding,  or  division  where  sudi  offimoe  shall  be  committed,  the  person  so  oon- 
victed  shall  be  fined,  &e. 

{h)  The  first  section  enacts,  that  if  any  .person  shall  contract  with,  &q.  or 
seduce  any  manufacturer,  workman  or  artificer,  of  or  in  any  manu&ctures  of 
Great  Britain  or  Ireland,  to  go  out  of  this  kingdom,  or  out  of  the  kingdom  of 
Ireland^into  any  fordgn  country  not  within  the  dominions  of  or  belonging  to 
the  crown  of  Great  Britain^  and  shall  be  convicted  thereof  upon  any  indict- 
ment or  information  to  be  preferred  or  brought  against  him  in  His  Majesty's 
court  of  King's  Bench  at  Wettnmuter,  or  by  indictment  at  theasnzes  or  genera) 
gaol  delivery  for  the  county,  riding,  or  division  wherein  such  oflence  shall  be 
committed,  the  person  convicted  shall  forfeit,  &c. 

(c)  Vide  BG.4.  c.97.  By  which  the  above  sUtutes  of  5  G.l.  c.27.  and 
2S  G.  9,  c,  15,  are  repealed. 
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1809. 

REX  V.  WILLIAM  HEADGE- 

Embezzle-         ^^^  prisoner  was  tried  and  convicted  before  Mr.  Justick 

ment.  Bayley,  at  the  Old  Bailey  sessions.  September^  1809,  oo  the 

Although  pro-  ^  .  t    n  i       i.         i  i  -n.  « .  « 

perty  has  been  statute  89  G.  3.^.85.  (a)   for  embezzling  three  shillings  which 

in  the  possefl-  y^^  received  for  and  on  account  of  his  masters,  Jamet  Clarke  and 
sionoftbepn-  ^ 

Boner's  mas-  John  Giles^ 

o^y  entrust  ^  ^^  appeared  from  the  evidence,  that  the  prosecutors  desired 
the  custody  of  a  neighbour,  one  Francis  Moxon^to  go  to  their  shop  and  purchase 
to  a  tnircfper-  some  articles,  in  order  that,  they  might  discover  whether  the  pri- 
son to  try  the  soner  put  the  money  which  he  received  for  the  goods  sold  into  the 
their  servant,  till ;  the  prosecutors  supplied  Maxon  with  three  shillii^  of  thdr 
If  the  servant  ^^^  money  for  this  purpose,  which  money  they  marked  Moam 
from  such  went  to  the  shop,  bought  the  articles,  and  paid  the  prisoner  the 
and  embezzles  ^^^^  shillings.  The  prisoner  embezzled  this  money, 
it,  it  is  an  of-  It  was  urged  on  behalf  of  the  prisoner,  that  the  prosecutors 
the  statute.  ^^  constructively  the  possession  of  this  money  up  to  the  time 

^i6^,  that     of  the  embezzlement,  and  that  they  had  parted  with  nothing  but 

tne  S9  Ct*o. 

C.85.  does  not  the  mere  custody.     The  prisoner,  it  was  contended,  might  have 

wSich  w  ^^^'^  ^^^^^  indicted  for  larceny  at  common  law,  but  that  the  statute 
larceny  at  did  not  apply  to  cases  where  the  money  before  its  delivery  to  the 
^c!°s  Leadb.  ^^i^^^^t  had  been  in  the  master's  possession,  and  might  legally 
C.  C.  1033.       be  considered  the  masters'  at  the  time  of  such  delivery,  as  iUonm, 

in  this  case,  was  the  masters'  agent,  and  his  possession  theirs. 
The  learned  Judge,  before  whom  this   case  was  tried, 

thought  it  deserved'  consideration,  and  reserved  the  point  for  the 

opinion  of  the  Judges. 


(a)  Which  enacts,  that  if  any  servant  or  clerk,  or  any  person  employed  for 
the  purpose  in  the  capacity  of  a  servant  or  clerk  to  any  person  whomsoever, 
shall,  by  virtue  of  such  employment,  receive  or  take  into  his  possession  any 
money,  goods,  &c  or  effects,  for  or  in  the  name  or  on  the  account  of  his 
master  or  employer,  and  shall  fraudulently  embezzle,  secrete,  or  make  away 
with  the  same,  or  any  part  thereof,  every  such  offender  shall  be  deemed  to 
have  feloniously  stolen  the  same  from  his  master  or  employer,  for  whose  use 
or  in  whose  name,  or  on  whose  account  the  same  was  or  were  delivered  or 
taken  into  the  possession  of  such  servant  or  derk,  or  other  person  so  employed, 
although  such  money,  goods,  &c.  was  or  were  so  taken  or  received  into  the 
possetnon  of  his  or  their  ftrvant,  derk,  or  other  penoD  so  employed. 
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In  Michaelmas  term,  1809,  the  Judges  met,  and  held  the        1809. 
conviction  right,  upon  the  authority  of  BtdFs  case  (a),  in  which      jHTj^^ 
THE  Judges,  upon  similar  facts,  held  a  common  law  indictment         Case, 
could  not  be  supported.     It  seemed  to  be  the  opinion  of  the 
Judges  that  the  statute  did  not  apply  to  cases  which  are  larceny 
at  common  law. 


REX  p.  CHARLES  HENRY  RAVENSCROFT.  18og. 

I  HE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at  the  jhe  pruoner 
Old  Bailey  sessions,  Jtme^  1809,  on  an  indictment  charging  him  J^*  ^» 
in  one  count  with  forging,  and  in  another  count  with  uttering,  the  bearer  on 
knowbg  it  to  be  forged,  a  certain  order  Jbr  payment  qfmoney^  as  J^J^  ^j'J 

fellows,  viz.  with  Ks  own 

name,  but  it 
"  Gent"  ''London,  April  24,  1809.  ^"°2f  ^ 

''  I^ease  to  pay  the  bearer  on  demand  fifteen  pounds  and  one:  there 

accompt  it  to  ^ere  forged 

upon  this  ui« 
''  Your  humble  servant,  strument^ 

«  Charles  H.  Ravenscroft.  jJ^^JJ^^j 
''  Payable  at  Messrs*  Masterman  4*  Co*  signature, 

«  White  Hart  Cami,  "mZHmI. 

"  Wm.  M^InerheNET."  termam  4r  Co., 

with  intent  to  defiraud  Richard  Wilson.  Courts  Wm. 

There  were  other  counts  stating  the  intent  to  be  to  defiraud  ^/"^J*^-^*" 
Francis  Wilson  and  William  M'lnerheney;  and  other  counts  stating  kept  cash  at 

the  intent  to  be  to  defiraud  the  partners  in  Mastermaris  banking  jf^uterman^ 

C/O*  ty  wno 

house.  were  bankers. 

The  JoDOBs 


There  was  anoth^  set  of  counts  caUing  it  a  bill  of  exchaftge  ^^^ 


wat 


instead  of  an  order  for  payment  of  money.  not  an  order 

The  eyidence  was  very  clear  and  satisfactory  of  the  prisoner  mon^'there 

having  uttered  this  instrument  knowing  it  to  be  forged.  being  no  spe- 

The  jury  found  the  prisoner  guil^  on  the  Count  charging  him  i^  t^e  indict- 

with  uttering  it  knowing  it  to  be  forged  meat  that  this 

^  ^  ®  wasmtended 

for  an  order,  or  that  Maitemum  ^  Co.  were  bankers. 


(m)  Cited  in  BwuleyU  case,  2  Leach/C.  C.  841.  S.  C.  S  East,  P.O.  no#tf. 
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1809*  A  doubt  occurred  whether  this  instrunient  or  so  much  of  it  as 

j^"  ^^  was  a  forgery  fell  within  the  description  of  an  order  far  'payment  ^ 
cAorx's  Case,  vumey  or  of  a  hill  of  exchange ;  and  supposing  it  to  be  properly 
described  as  one  or  the  otlier,  whether,  inasmuch  as  there  was  no 
stamp,  the  want  of  addition  oli place  to  that  part  where  it  is  mode 
payable  at  MastermarCs  and  Co.  rendered  the  instrument  invalid^ 
and  was  an  objection  which  the  prisoner  might  take  advantage 
of  on  this  indictment 

Upon  these  objections  the  case  was  submitted  to  the  con- 
sideration of  THE  Judges. 

The  evidence  so  far  as  is  material  to  render  the  objections  in- 
telligible was  as  follows : — 

The  prisoner  sometime  before  the  uttering  the  instrumenliii 
question,  had  applied  to  Francis  Wilson  and  WilliamM^Inerhen^^ 
who  were  navy  agents  in  the  Adelphi^  representing  himself  under 
an  assumed  name,  as  an  assistant  surgeon  in  the  navy,  and  as 
such  entitled  to  some  pay.  He  requested  Wilson  and  M^Iner^ 
heney  to  be  his  agents,  and  to  advance  him  20/.  They  agreed  to 
comply  with  his  request,  and  the  prisoner  by  their  direction  drew 
a  check  on  them  addressed  to  Wilson  and  M^Inerheney  for  202.; 
M^Inerheney  wrote  on  the  check  in  red  ink,  ^'  Payable  at  Messrs. 
MastermarCs  and  Co.,  William  M^InerJieney^^  and  delivered  it  to 
the  prisoner,  who  under  that  order  received  the  money  of  Ma^ 
terman  and  Co.,  who  were  the  bankers  of  Wilson  and  M^Iner' 
heney.  It  was  proved  that  this  was  the  usual  mode  of  Wilson 
and  M^Inerheney  drawing  on  their  bankers  for  the  purpose  of 
paying  persons  to  whom  they  were  agents. 

The  prisoner  having  by  means  of  thii»  transaction  got  ac- 
quainted with  the  agents'  mode  of  drawing  on  their  bankers,  as 
well  as  of  their  mode  of  making  checks  drawn  on  them  payable 
at  their  bankers',  afterwards  uttered  the  order  for  15/.  stated  in  the 
indictment  to  one  Richard  Wilson^  which  on  its  being  presented 
at  Masterman*s  and  Co.  was  paid,  the  forgery  of  the  name 
William  M^Inerlieney  not  being  at  first  discovered. 

The  instrument  in  question  differed  from  the  usual  form  of  the 
drafts  which  Wilson  and  M^Inerheney  made  payable  at  their 
bankers  in  this  particular,  that  the  draft  did  not  appear  to  be 
drawn  on  Wilson  and  M^Inerheney^  but  that  would  have  been 
no  objection  to  its  being  paid  by  Masterman  and  Co.  if  they  were 
satisfied  that  the  name  of  William  M^Inerheney  subscribed  to  the 
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words  ^  payable  at.  Messrs.  MasUrmatCs  and  Co/'  was  in  his        igog. 
hand-writing.  ^  ^m  ^^ 

In  Micluulmas  t&rm^  1809,  the  Judges  met,  and  the  ma-  cROPT*sCaac. 
jority,  viz.  Baylet  J.,  Chambre  J.,  Le  Blanc  J.,  Lawrence  J., 
TttOMSoK  B.,  Grose  J.,  Heath  J.,  Macdonald  C.  B.,  and 
Lord  Ellenborough  were  of  opinion  this  instrument  was  not 
"  an  order  for  the  payment  qfmoney!^  Wood  B.,  Graham  B., 
and  Mansfield  C.  J.  held  that  it  was. 


REX  V.  ROBERT  HENCH.  1810. 

1  he  prisoner  was  tried  at  the  Old  Bailey  October  sessions  before  The  prisouer 
John  Silvester,  Elsq.,  Recorder,  for  stealing  on  the  5th  of  ^^  s^ant 
October^  1809,  at  Saint  Catherine  Coleman^  one  chest  value  one  ^'^^P®!?^" 
shilling,  and  fifty-nine  pounds  weight  of  tea  value  twenty  pounds,  bought  a  chest 
the  property  of  Jam^5  Zxzy^em  and  WiUiam  James  Thompson.  of  tea  deposit- 

There  was  another  count  in  the  indictment  laying  the  property  pan/s  ware- 
in  the  united  company  of  merchants  of  £7igZa7M^  trading  to  the  r^'Jf^^^'apgp 
East  Indies.  and  permit  for 

It  appeared  that  Layton  8f  Co.,  who  were  tea  brokers,  pur-  j^ok  it  away 

chased  the  chest  of  tea  in  question.  No.  7100,  at  the  East  India  with  the  assent 
TT  1        J.  J  1      .  ofa  person  in 

riouse,  but  did  not  take  it  away.  the/Tu/iaConi' 

It  was  proved  by  a  witness,  a  labourer  in  the  service  of  the  ^^^l  ^T^^ 
East  India  company,  that  on  the  5th  of  October,  1809,  he  had  charge  of  it, 
the  care  of  the  request  notes^  and  that  on  that  day  he  saw  the  pri-  ^^^  case  rel 
soner  go  to  the  Excise  box,  the  place  where  they  were  kept,  and  served,  held 
tabs  out  a  handful  and  select  one  of  them.  The  prisoner  then  went  ^' 

with  the  paper  in  his  hand  to  look  for  the  chest  No,  7100.  The 
witness  went  up  to  him  and  asked  him  what  he  wanted ;  he  then 
took  the  paper  out  of  the  prisoner's  hand,  and  seeing  the  number 
7100  he  pointed  to  a  chest  with  a  corresponding  number,  and 
said  that  was  the  chest  he  wanted;  he  then  returned  the  request 
paper  to  the  prisoner  in  order  that  he  might  go  to  the  permit 
office  and  get  a  permit.  The  prisoner  went  to  die  permit  office 
and  returned  with  the  permit.  The  witness  then  took  the  per- 
mit out  of  his  hand,  and  asked  him  whose  porter  he  was,  and  the 
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HiNCH'sCase. 


1810.  prisoner  said  NotorCs.  The  witness  returned  him  the  permit  and 
entered  the  name  of  Noton  in  the  book,  and  the  prisoner  took 
away  the  chest  of  tea. 

It  was  proved  that  the  prisoner  was  not  employed  by  JLoyUm 
4*  Co.,  and  that  he  had  no  authority  from  them  to  demand  the 
chest. 

The  jury  found  the  prisoner  guilty. 

An  objection  was  taken  by  prisoner's  counsel,  that  as  the  pos- 
session of  the  property  was  obtained  by  a  regular  request  note 
and  permit,  it  could  only  be  considered  as  a  misdemeanor. 

The  Recorder  was  of  a  different  opinion,  but  respited  the 
judgment  in  order  to  take  the  opinion  of  the  Judges,  Whether 
the  facts  above  stated  did  or  did  not  amount  to  a  felonious 
taking,  (a) 

In  Hilary  term,  27th  of  January^  1810,  all  the  Judges 
met  (except  Heath  J.)  and  held  this  conviction  to  be  right. 

There  was  not  any  discussion  on  the  subject,  none  of  the 
Judges  appearing  to  have  any  doubt. 


1810.  REX  V.  WILLIAM  TREBLE. 

made  payable  ^  ^^  prisoner  was  tried  before  Macdonald  C.  B.  at  the  Lent 
httV^"*^  assizes  for  the  county  of  Sussex,  in  the  year  1810,  on  an  indict- 
tbeir  banker's  ment  Jbr  forging  a  ten-pound  promissory  note,  with  intent  to 
iSSftl!*^  defraud  Samuel  Hawkins  and  Henry  Phillips.  Secondly,  for 
o^er  pbce  for  uttering  the  same,  &c  There  were  seven  other  counts. 
places  Darned^       '^^  prisoner  was  convicted  upon  the  second  count. 

by  introducing      The  promissory  note  was  in  these  terms  :— 
a  piece  of  pa- 

SLwofuTe    "No.  HI.  FardingMdge  and  Hantpskire  Bank. 

Londonhaak'  ^  I  promise  to  pay  the  bearer  on  demand  ten  pounds,  here 

die  names  of^  ^^  ^^  [Messrs.  Bamdfottoms  4r  Co.,  Bankers,  I/mdon,'] 

another  bank.  w  Fordingbridge,  the  1st  day  oijubs,  1808. 

ing  house  in     ,,    ^^  ^  .r  ^' 

xSiitm,  b  for-  "  i^lO.  No.  1 11. 

§jZ  3  Taunt  "  ^^'  Francis,  John,  and  JamesKiUamy^ 

528.*  3  Leach,  "  Entd.  Thos.  Curtis^  ^  John  Killawny." 

C.  C.  1040.  ' ^__^ 

(a)  Vide  Wmnh  Cue,  3  East,  P.  C.  679. 
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It  appeared  in  evidence,  that  the  note  itself  had  been  issued        1810.  '/^ 


by  FranctSf  John^  and  James  KiUoamy^  bankers  at  Fordingbridgey 
payable  either  at  that  place,  or  at  the  house  qf  Wilkinson^  Bloxham^ 
tf  Company  in  London.  The  n&te  had  been  paid  at  Wilkinson, 
Bloxhamy  and  Company's,  and  was  one  of  a  large  parcel  which 
had  been  put  into  the  mail  coach  to  be  carried  to  Fordingbridge, 
and  was  upon  the  road  discovered  to  have  been  stolen. 

Wilkinson  4*  Bloxhanfs  house  stopped  payment  in  the  early 
part  of  the  month  of  September,  1 809,  and  on  the  27th  of  that 
month  it  was  found  ^that  the  prisoner  (having  disguised  himself) 
exchanged  the  note  in  question  at  the  banking^iouse  o(  Hawkins 
and  Phillips  of  Worthing,  for  ten  twenty-shilling  notes  of  theirs, 
the  names  of  Wilkinson,  Bloaham,  4*  CO'  having  been  covered  by 
a  very  small  slip  of  paper,  on  which  was  engraven  the  firm  of 
Bamsbottom  4*  Co.,  thereby  giving  to  the  promissory  note  the 
appearance  of  being  payable  at  a  solvent  instead  of  an  insolvent 
house. 

The  Common  Serjeant  objected  that  inasmuch  as  the  note 
was  a  genuine  note,  and  was  only  alleged  to  be  forged  by  a 
substitution  of  the  house  oi  Bamsbottom  as  the  place  in  London 
at  which  the  note  was  to  be  paid  (if  paid  in  London)  instead  of 
the  house  of  Bloxham  4*  Co.  where  the  note  was  originally  pay- 
able before  the  fiiilure  of  that  house,  the  alteration  in  the  note 
was  an  alteration  in  no  binding  obligatory  part  of  the  note, 
and  therefore  did  not  amount  in  point  of  law  to  the  crime  of 
forgery. 

Macdonald  C.  B.  forbore  to  pass  sentence  on  the  prisoner, 
and  reserved  the  point  for  the  consideration  of  the  Judges. 

In  Easter  term,  the  19th  of  May,  1810,  this  case  was  argued 
in  the  Exchequer  Chamber,  before  all  the  Judges  (except 
Batley  J.)  by  Knowlys  C.  S.  for  tiie  prisoner  and  Gurney 
for  the  Crown. 

The  Common  Serjeant  contended  first,  that  improper  evf- 
dence  liad  been  received,  John  KiUcetxmy  having  been  admitted 
to  prove  that  the  parcel  sent  by  the  coach  had  never  been  re- 
ceived by  him,  by  way  of  showing  that  the  alteration  was  not 
made  by  the  Fordingbridge  bank ;  and  secondly,  that  this  was  not 
a  forgery,  tiie  alteration  of  the  bill  not  being  in  a  materia)  part, 
inasmuch  as  die  bill  might  still  be  recovered  upon. 
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TBEBLE'sCase. 


1810.  As  to  the  first  point,  u  majority  of  the  Judges,  viz.  Lord 

Ellenborough,  Mansfield  C.  J.,  MAeoovALD  C.  B.>  Thom- 
son B.,  Le  Blanc  J.,  and  Wood  B.,  were  of  opbioii  that  KS- 
lawny  was  properly  admitted  as  a  witness.  Grose  J.,  Law- 
rence J.,  Chahbre  J.,  and  Graham  B.,  contra.  Heath  J. 
thought  the  evidence  inadmissible,  but  was  of  opinion  that  it 
would  not  vitiate  the  conviction,  as  there  was  sufficient  evidence 
without  him.  {a) 

On  the  second  point  a  large  majority  of  the  Judges  tliought 
that  it  was  an  alteration  in  a  material  part  of  the  bill,  and  that 
it  was  a  forgery,  the  place  where  it  was  made  payable  being 
inserted  in  the  body  of  the  note  they  thought  it  materiaUy 
affected  the  engagement  of  the  drawer,  and  was  necessary  to  be 
stated  in  declaring  on  the  note;  some  of  the  Judges  thought  it  a 
material  alteration,  (though  it  might  not  be  necessary  to  state  it 
in  declaring  on  the  note),  as  it  materially  affected  the  n^otiability. 

Lawrence  J.  thought  that  notwithstanding  the  alteration  the 
drawer  was  still  liable,  and  therefore  it  was  not  an  alteration  in  a 
material  part,  and  no  forgery. 

Macdonald  C.  B.  and  Thomson  B.  seemed  to  found  their 
opmion  on  the  necessity  of  stating  the  place  where  payable  in 
declaring  on  the  note. 

Mansfield  C.  J.  thought  it  did  not  depend  on  that  circum- 
stance, and  that  it  was  a  forgery  as  being  material  to  the  credit 
of  the  note  whether  made  payable  at  a  solvent  house  or  not. 

The  conviction  was  held  right.  (A) 


1810.  REX  V.  PIERRE  AYES. 

biw  tetllin  '^'"*  prisoner  was  tried  before  Mr.  Bakon  Graham,  at  the  Ex- 
the  priioner     eter  Lent  assizes,  in  the  year  1810,  on  an  indictment  charging 

ceased,  the  prisoner  knocked  the  deceased  down,  and,  after  he  was  upon  the  around,  stamped 
upon  his  stomach  and  belly  with  great  force.    Held  manslaughter  only.         »        -»         i 


fa)  Sec  Rex  v.  Bail,  tupra,  132. 

(d)  See  Rex  v.  Dawson,  1  Stra.  1 9.  Rex  v.  Tea^ue,  tupra,  53, 
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him  the  said  Pierre  Ayes  (who  was  a  French  prisoner)  with  the        isiO* 
murder  of  Jean  Berjeant^  (a  fellow  prisoner,)  in  the  MM  Prison^  at    ^     ,^  _' 
Pfymcythj  on  the  12th  of  March,  1 810,  by  throwing  him  on  the 
ground,  and  stamping  on  his  breast,  belly,  and  loins,  thereby,  &c« 
It  appeared  that  some  French  prisoners  were  gambling  in  an 
upper-room  of  the  prison,  and  one  of  them  whilst  at  play,  feeling 
a  man  take  a  tin  tobacco  box  out  of  his  pocket,  turned  ^quickly 
round,  and  seeing  the  box  in  the  hand  of  Jean  Berjeant,  the 
deceased,  took  it  from  him,  gave  him  two  slaps  of  the  face,  and 
bid  him  get  away.     The  deceased  went  down   stairs,  but  a 
claxnoar  had  been  raised  against  him,  and  on  coming  down  he 
was  followed  by  several  others;  one  of  them  took  the  cap  off  his 
head,  asking  him  how  he  came  to  take  the  tobacco  box ;  on  his 
promising  to  do  so  no  more^  the  deceased  got  back  his  cap  and 
went  towards  his  bed.     As  he  passed  by  the  ^de  of  the  beer 
table,  the  prisoner  arose  from  the  table,  went  up  to  the  deceased, 
and  with  both  his  hands  pushed  against  his  breast  with  grea^Jbrce, 
and  the  deceased  fell  on  his  back  on  the  grounds     The  deceased  arose 
and  struck  the  prisoner  two  or  three  times  with  his  double ^fist  in  the 
Jace,  and  one  blow  on  the  eye.  Then  the  prisoner  being,  ias  the  witness 
expressed  it,  very  drunk,  pushed  the  deceased  in  the  same  man- 
ner a  second  time  on  the  ground,  and  gave  him  as  he  lay  on  his 
back  two  or  three  stamps  with  great  force  with  his  right  foot  on 
tie  stomach  and  belly ;  the  deceased  cried  out,  "  Helas  !  Helas  ! 
let  me    alone."     The  witness  then  told  the  prisoner  to  have 
pity  of  him,  that  if  he  was  a  thief,  he  might  seek  him  out  the 
next  morning,  and  whip  him,  to  which  the  prisoner  replied,  it 
was  none  of  his  business,  and  he  ought  not  to  take  the  deceased's 
part.     The  deceased  then  arose  on  his  seat,  and  whilst  sitting, 
the  prisoner  gave  him  a  kick  on  hisfoce,  a  strong  kick  ;  the  blood 
came  out  of  his  mouth  and  nose,  and  he  fell  backward.     The 
prisoner  then  went  away. 

The  deceased  lay  some  time,  it  might  be  two  or  three  minutes, 
before  he  arose;  he  made  no  complaints;  a  great  quantity  of 
blood  came  from  his  mouth  and  nose ;  he  then  got  up  and  went 
aWay,  stooping  very  much ;  as  the  witnesses  described  it,  doubled 
in  two.  None  of  the  prisoners  gave  him  succour ;  he  was  treated 
as  a  thief. 

The  deceased  was  a  small  man,  the  prisoner  stout,  but,  as  all 
the  witnesses  agreed,  much  in  liquor.     The  deceased  after  this> 
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guilty  of  murder,  and  the  learned  JuDGfi  pronounced  sentence  1810. 
upon  him ;  but  thinking  that  the  case  required  further  consider-  *•  ,^ 
ation,  particularly  as  there  appeared  to  be  no  mterval  of  time 
between  the  second  blow  which  threw  the  deceased  to  the  ground 
and  the  stamping  on  his  body^  he  respited  the  sentence  to  take 
the  opinion  of  the  Judges  whether  upon  the  evidence  this  case 
was  a  case  of  murder,  or  manslaughter  only. 

In  JEasler  term,  29th  of  May^  1810,  all  the  Judges  assembled, 
and  were  of  opinion  that  the  conviction  was  wrong,  being  Only 
manslaughter. 


REX  V.  WILLIAM  SHEPPARD.  isio. 


I  HE  prisoner  was  tried  before  Mr.  Justice  Heath,  at  the  Old  Uttering  a 
Bailey  September  sessions,  in  the  year  1 809,  on  an  indictment  fo^g?*  stock 
OHisisting  of  four  counts.  person  who 

The  first  count,  charged  the  prisoner  with  forging  a  receipt  ^^l^^^ 
for  19/.  16s,  6d.,  purposing  to  be  signed  by  JV.  &  West^  for  certain  buy  stock  to 
stock  therein  mentioned,  with  intent  to  defiraud  the  Oovemors  and  advanced 
and  Company  of  the  Bank  oS  England.     The  second  count  was  the  money,  it 
for  uttering  the  same  knowing  it  to  be  forged,  with  the  like  dence  of  an 

mtent.     The  third  and  fourth  counts  varied  from  the  first  and  ^^^}  i^  ^ 

.  ,  /.       *         ,         fraud  that  pel- 

second,  in  chaining  the  mtent  to  have  been  to  defraud  Richard  son;  and  the 
1*-    j^.  oath  of  the 

^^o^*  person  to 

It  appeared  in  evidence  at  the  trial,  that  Bichard  Mordey  gave  whom  the  re- 

20t  to  his  brother  Thomas  Mordey  in  the  month  of  January^  ^^^  ^jj^j.  ^^ 

1809.,  to  buy  stock  in  the  ^veper  cent.  Navy.  bdicves  the 

In  February  following,  Thomas  Mardey  gave  the  20L  to  the  nosuchintcvt, 
prisoner,  for  the  purchase  of  the  said  stock,  on  the  prisoner's .  ^  °g^|y^ 
delivering  to  him  the  receipt  stated  in  the  indictment  tion  of  an  ia- 

The  prisoner  being  examined   at  the  bank,  confessed  that  ^^^^ 
the  receipt  was  a  forgery,  that  there  was  no  such  perscm  as 
W.  S.  fVestj  whose  signature  appeared  subscribedto  the  receipt, 
and  that  he  being  pressed  for  money  forged  that  name,  but  had 
no  intention  of  defrauding  Richard  Mordey. 
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Biehard  Mordejf  and  Thomas  Mordey  swore  thejr  believed 
that  the  prisoner  had  no  such  intent* 

On  examining  the  bank  books,  no  transaction  corresponding 
with  this  could  be  found* 

The  learned  Judge  told  the  jury,  that  ihe  prisoner  was 
entitled  to  an  acquittal  on  the  first  and  second  counts,  because 
the  receipt  in  question  could  not  operate  in  fraud  of  the  goyemor 
and  company  of  the  Bank 

That  as  to  the  third  and  fourth  counts,  although  the  Mardejp 
swore  that  they  did  not  believe  the  forgery  to  have  been  com- 
mitted with  an  intent  to  defiraud  Richard  Mordey  ;  yet  as  it  was 
the  necessary  effect  and  consequence  of  the  forgery,  if  the  pri- 
soner could  not  repay  the  money,  it  was  sufficient  evidence  of 
the  intent  for  them  to  convict  the  prisoner. 

The  jury  acquitted  the  prisoner  on  the  first  and  second 
counts,  and  found  him  guilty  on  the  third  and  fourth  counts ; 
and  the  learned  Judge  reserved  this  case  for  the  opinion  of  the 
Judges,  to  determine  whether  this  direction  to  the  juiy  was 
right  and  proper. 

In  Easter  term,  Slst  of  Mcy^  1810,  all  the  Judges  were 
present,  and  they  were  all  of  opinion  that  the  conviction  was 
right,  that  the  immediate  efiect  of  the  act  was  the  defrauding  of 
Richard  Mordey  of  his  money. 


1810. 


REX  V.  WILLIAM  HANCOCK  AND  OTHERS. 


1  HE  prisoners  were  tried  before  Mr.  Justice  Chambre  at  the 
Lent  assizes  for  WiUdiire  in  the  year  1810,  upon  an  indictment 
consisting  of  five  counts. 

The  first  count  charged  them  with  burglariously  breaking  and 
entering  the  dwelling-house  of  John  Crosby  in  the  parish  of 

houscT^ouffh  W^^bmy,  and  stealing  therein  a  large  quantity  of  woollen  doth, 

it  has  no  internal  communication  with  the  house,  but  through  an  open  passage,  is  parcel  of  the 
dwelling-house;  and  it  is  eqjuaUy  parcel  of  the  dwelling-house,  though  used  partly  for  the  se- 
parate business  of  the  occupier  of  the  dwelling-house  and  partly  for  a  bunness  in  which  he  has 
a  partner. 


A  building 
within  the 
some  fence  as 
the  dwelling- 
house,  and 
used  with  it  as 
parcel  of  the 
dwelling* 


CROWN  GASSS  RB8ERVED. 


171 


part  of  it  his  property,  and  other  part  of  it  the  proper^  of  him 
and  his  partner  Thomas  Wkiie. 

The  leoond^count  laid  the  o£fence  as  a  krc^^  of  goods^  to  the 
amonnt  of  more  than  forty  shillings  in  value  in  the  dwelling- 
house  of  Crosby. 

The  third  count  laid  the  offence  to  be  comnntted  in  an  out- 
house of  Crosby  and  White,  belonging  to  the  dwelling-house  of 
C^rosby, 

The  fourth  count  laid  the  offence  to  be  committed  in  an  out- 
house of  Crosby,  belonging  to  his  dwelling-house,  and 

The  fifth  count  alleged  the  larceny  to  be  of  the  partnership 
goods  only  in  an  out-house,  belonging  to  the  dwelling-house  of 
Crosby. 

The  case  against  the  prisoners  was  fiilly  established  in  proo^ 
subject  to  the  objections  after  stated,  with  respect  to  the  locality 
of  the  (^<»ice^  as  an  answer  to  the  capital  part  of  the  charge* 

The  following  sketch  of  the  premises  (a)  accompanied  the 
case  delivered  to  the  Judges,  in  order  to  make  the  objections 
understood. 
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A  wall  separating  the  Eastern  part  oi*  the  Garden  from  the  passage. 


Crosby s  Dwelling  House- 


West. 


A.  The  door  into  the  garden  from  the  street. 

B.  Front  door  of  the  house. 
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1810.  Over  the  Press  Shop(K),  the 'Passage  (h),  .  and  the  Lumber 

u"  ^  ,  Room  (l),  were  two  rooms,  one  of  them  called  the  **  Yam  Room," 
Cafe.  and .  the  other  the  ^^  Ware  Room,"  or  *^  Counting  Room," 
which  were  the  rooms  from  which  the  clothes  were  stolen. 

The  garden  wall  ran  from  the  North  East  comer  of  the  stable 
yard  (n)  and  was  continued  as  the  outer  fence  of  the  premises, 
till  it  joined  the  North  West  corner  of  the  factory,  and  with  the 
North  front  of  the  factory  and  the  wall  and  gate  of  the  stable 
yard,  inclosed  the  whole  of  the  premises. 

The  wall  which  divided  the  press  shop  and  room  over  it  from 
the  kitchen  and  the  room  over  that,  was  the  factory  wall,  in  which 
there  was  a  stack  of  chimneys  which  served  both  the  kitchen  and 
the  counting  room,  but  there  was  no  door  or  passage  through 
that  wall,  or  any  other  intemal  communication,  between  the 
house  and  the  factory ;  the  only  way  from  the  house  to  the 
factory  (within  the  common  enclosure),  being  through  the  open 
passage  (f.),  into  the  &ctory  passage  (h),  which  communicated 
with  the  lumber  room,  and  from  which  there  was  a  staircase 
that  led  up  into  the  yam  room,  and  through  that  into  the 
adjoining  ware  room  or  countmg-house,  the  two  rooms  where 
the  felony  was  committed. 

The  whole  premises,  including  the  garden,  contained  near  an 
acre  and  a  half  of  ground,  and  were  Crodn^s  premises.  Thomas 
JVhite  living  in  another  part  of  the  town. 

Part  of  the  business  carried  on  in  the  &ctory,  was,  at  that  time, 
a  partnership  business  carried  on  by  Crody  and  White.     The 


c.  The  krarer  kitchen,  which  has  an  internal  communication  with  the  rest  of 

the  house,  and  a  laundry  over  it. 
D.  The  back  door  of  the  honse. 
£.  Door  from  the  lower  kitchen  into  the  open  passage. 
r.  An  open  paved  passage  leading  to  the  &ctoiy. 

0.  The  door  into  the  factory  from  the  open  passage. 
H.  A  passage  within  the  factory. 

1.  The  outer  door  of  the  factory. 

K.  A  room  called  the  **  Press  Shop"  communicating  with  the  passage  in  the 

factory. 
L.  A  room  in  the  factory  called  the  ''Lumber  Room"  opening  into  the  same 

passage. 
If.  The  stable,  over  which  is  a  room  called  the  "  Ptasing  Room." 
N.  Stable>yard,  with  a  small  building  in  it  for  a  gig. 
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rest  of  the  bufiiness  done  there  was  Cros6t/s  own  separate  busi-        1810. 
nesSf  White  having  no  separate  business  transacted  there.  '  -  ^  ''^ 

The  principal  part  of  the  goods  stolen  were  Crosln/Sy  and  not  Ctise. 
partnership  property.  The  press  shop,  and  all  the  upper  rooms 
of  the  fectory  were  used  for  the  business  of  the  &ctory,  the 
lumber  room  also  was  originally  used  for  the  business  of  the 
fiictory ;  but  for  several  years  the  people  employed  in  the  &ctory 
had  not  done  any  of  their  work  in  the  lumber  room. 

Crodnf  kept  his  coals  there  at  times  for  the  use  of  his  kitchen ; 
he  also  kept  his  brewing  vessels,  coolers,  &C  in  that  room,  and 
used  it  to  make  and  keep  cider  in. 

The  prisoners'  counsel  contended  that  the  fiurtory  was  not 
proved  to  be  part  of  Crodn^s  dwelling-house,  or  of  any  dwelling- 
house;  neither  was  it  such  an  out-house  as  described  in  the 
indictment  or  meant  by  the  statute,  and  therefore  the  prisoners 
were  not  liable  to  be  capitally  convicted.  They  cited  Egging" 
Urn's  case  (a),  and  for  the  prosecution  were  cited  Gibson's  case  (6), 
and  Brawn's  case,  (c) 

The  prisoners  were  convicted  and  sentence  passed,  but  at  the 
desire  of  the  counsel  the  learned  JunoE  respited  the  execution 
and  reserved  the  question  for  the  consideration  of  the  Judges. 

In  Easier  term,  1810,  all  the  Judges  met,  and  held  this  con- 
viction right,  the  fiictoiy  being  part  of  the  dwelling-house,  (d) 


CASE.  18ia 


At  the  Lent  assizes,  and  general  gaol  delivery  held  before  Mr.  A  comnuMioii. 
Baron  Wood,  for  the  county  of  Slf^j^i^  intheyear  1810,  ther9  u^ery^y,  at 
were  several  prisoners  in  the  county  gaol  (whose  names  were  not  ^  ^QscretioD» 

continue  on  their  commitments  in  gaol,  prisoners  conmiitted  for  trial,  but  against  wlwm  the 
witnesses  do  not  appear,  being  bound  over  to  a  subsequent  sessions. 


(a)  S  East,  P.C.  494.  (b)  Ibid.  508.  (#)  Ibid.  501. 

(d)  Seepoii,  Rex  ▼.  SefUm,  Mich.  T.  1811.  Bex  v.  ChMOemg,  PascL  1817. 
Rex  V.  LUkgo,  Pascfa.  1818.  Bex.  v.  {%aifm,  ibid,  and  Bex  r.JVeitwood, 
Micb.T.lSSS. 
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io  tbe  ealendar)  who  had  been  committed  by  a  justice  of  the 
peace  for  different  larcenies,  some  of  whose  commitments  were 
mitil  they  should  be  dischaiged  by  due.  course  of  law;  others 
expressly  until  the  next  quarter  sessions  before  which  the  assiaes 
had  intervened. 

These  prisoners  at  the  dose-of  the  assizes  applied  to  be  dis- 
charged, there  being  no  bills  preferred  against  them,  and  they 
were  discharged  by  proclamation,  the- learned  Judge  conoeiviag 
he  was  bound  under  the  commission  of  general  gaol  delivery  to 
order  them  to  be  so  discharged. 

Whether  witnesses  had  been  bound  over  to  prosecute  at  the 
quarter  sessions  did  not  appear* 

The  learned  Judge  submitted  the  following  question  for  the 
opinion  of  the  Judges,  in  order  that  one  rule  might  be  uni- 
formly observed  on  similar  occasions. 

^  Whether  a  Judge  mi^t  at  his  discretion  have  legally  left  the 
prisoners  in  custody  to  be  tried  at  tbe  quarter  sessions,  some 
of  the  commitments  being  for  petit  Urceny,  and  others  for  gnmd 
larceny,  yet  small  offences,  and  all  proper  to  be  tried  at  the 
quarter  sessions  ? 

In  Easter  term,  ISlOy  the  Judges  met  The  maj<»ity  of  them 
were  of  opinion  that  it  was  not  imperative  on  a  commissioner  of 
gaol  delivery  to 'discharge  allthe  prisoners  in  the  gaol  who  were 
not  indicted ;  but  that  it  was  discretionary  in  him  to  continue  on 
their  commitments  such  prisoners  as  appeared  to  him  commit- 
ted for  trial,  but  the  witnesses  against  whom  did  not  appear,  hav- 
ing been  bound  over  to  the  sessions. 


18ia  REX  V.  JOSEPH  PEARCE. 

An  indictment  Xhe  prisoner  was  tried  before  Lord  Ellenborough,  present  at 
cTisstneed*     the^P^^^  Old  Bailey  sessions,  in  the  year  1810,  on  an  indictment 

notnegatiYe  founded  on  the  statute  4/8  6.  S^c.  129.  (a).  For  stealing  a 
the  force  or  ^  — o 

fear  necessary  to  constitute  robbery;  and  if  it  does  not,  though  it  may  appear  that  there  was 
such  force  or  fear,  the  punishment  imposed  by  the  48  G,  3,  may  be  inflicted.  S.  C.  S  Leach, 
C.  C.  1046. 


(c)  By$s.  itisenacted^  That  every  person  who  shall  at  any  tiiae  or  is  anj 
place  whatever  feloniously  steal,  take,  and  carry  away  any  money,  foods,  or 
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pocket  book,  &c.  belonging  to  one  Charles  ThompsKm^  from  his 
person. 

Upon  the  evideace,  it  appeared  that  the  things  were  taken 
from  the  person  of  JTiompson  by  the  prisoner  and  three  acoonv- 
plices,  under  such  circumstances  of  force,  as  were  sufficient  -  to 
constitute  the  crime  of  robbery  in  them  all.  And  the  question 
was,  whether  the  offence  thus  chcarged  and  'proved  coold^  be 
punished  otherwise  than  a  common  larceny. 

The  statute  4*8  G.  3.  c.  129.,  after  repealing  so  much  of  the 
statute  8  W,iz.  as  made  the  stealing  from  the  person  prixnb/y  &c.  a 
capital  offence,  and  reciting  that  it  might  tend  more  efiectually 
to  prevent  the  crime  of  larceny^  frvm  the  person,  if  eveiy  such 
offence  ^^  not  being  a  robberi/*  was  rendered  punishable  more 
severely,  than  a  simple  larceny,  enacts  that  every  person  who 
shall  feloniously  steal,  &c.,  goods,  &c.,  from  the  person  of  any 
other,  whether  privily  without  his  knowledge  or  not,  but  without 
such  force  and  putting  in  fear  as  is  sufficient  to  conistitute  the 
crime  of  robbery,  shall  be  liable  >to  be  transported  beyond  the 
seas  for  life,  or  for  a  term  not  less  than  seven  years. 

LoKD  I^LLENBOROUGH  was  of  opiuiou  that  as  the  felonious 
taking  in  this  case  was  vdth  such  frn-ce  as  was  sufficient  to  con- 
stitute the  crime  of  robbery,  that  the  offence  was  expressly  ex- 
cepted out  of  the  provision  of  this  act,  and  that  it  therefore  was 
only  liable  to  be  punished  for  a  common  larceny,  the  description 
in  the  indictment  not  applying  to  the  case  of  a  robbery. 

But  as  both  the  other  learned  Judges  present  (a)  were  of 
a  different  opinion,  he  thought  it  proper  to  reserve  the  question 
for  the  consideration  of  the  twelve  Judges. 

In  Easter  term,   Slst  May,   1810,   all  the  Judges  met 
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chattels  horn  the  person  of  any  other,  Whether  privilj  without  his  knowledge 
or  not,  but  without  such  force  or  putting  in  fear  as  is  sufficient  to  constitute 
the  cnme  of  robbery,  or  who  shall  be  present,  aiding  and  abetting  therein,  shall 
be  liable  to  be  transported  beyond  the  seas  for  life,  or  for  such  term  not  less 
than  seven  years,  as  the  judge,  or  court  before  whom  any  such  person  shall 
be  convicted,  shall  adjudge ;  or  shall  be  liable,  in  case  the  said  judge  or  court 
shall  think  fit,  to  be  imprisoned  only,  or  to  be  imprisoned  and  kept  to  hard 
labonr  in  the  common  gaol,  house  of  correction,  or  penitentiary  houses  for  any 
term  not  exceeding  three  years. 

(c)  The  oamet  of  the- judges  present  are  not  stated  in  the  case  referred,  nor 
are  they  mentioned  in  Leach. 


176  CROWN  CASES  RESERVED. 

1810.        The  genertft  opinion  was,  that  the  meaninir  of  l 


to  leave  the  case  of  robbery  from  the  person  with  force  or  by 
threats  as  it  stood  before ;  and  that  the  words  <<  wthfyrce^  &c. 
were  to  be  understood  "  tsoere  not  eharged  to  be  done  'mtkjbrce^ 
&c.;  and  that  the  prisoner  in  this  case  was  liable  to  be  punished 
under  the  48  G.  d«  c.  129. 

The  Judges  also  thought  that  indictments  on   this  statute 
ought  not  to  state  the  act  to  be  done  mthout  xnalence^  &c.  (a). 


1810.  REX  V.  THOMAS  COOK. 

An  indictment  ^  ^^  prisoner  was  tried  and  convicted  before  Mr.  Baron  Thom- 

foracommon  sqn  at  the  LanccLster  Lent  assizes  in  the  year  1810,  upon  an 

muit  contain^  indictment  for  stealing  bank  notes,  against  the  form  of  the  statute 

a  «  contra  jjj  ^^^  cgg^  made  and  provided. 

must  an  in-  It  was  moved  in  arrest  of  judgment  that  the  indictment  was 

it^^  B^  insufficient  for  want  of  charging  the  oflfence  to  have  eben  com- 

dety  the  ited-  mitted  against  the peace^  Hafakim  P.  C.  &.2.  c.25. 5.92.  was  relied 

^te  ^ny  "  upon,  and  also  Lookuj^s  case.  3  Burr.   1901.  (4) 

by  statutes ;  On  behalf  of  the  prosecution,  that  part  of  the  same  section  in 

case  the  laying  Hawking  Pleas  of  the  Crown  was  referred  to  where  it  is  stated 

the  oflfenoe  to  that  BastalTs  Precedents  both  of  indictments  of  felony  and'of 

nave  been 

againttthe       inferior  offences,  do  as  often  omit  the  words  **  contra  pacenT  as 

form  of  the      m^i^e  use  of  them.  And  it  was  further  contended  that  the  chanr- 
itatute  will  o 

not  supply  the  ing  the  offisnee  to  have  been  committed  against  the  form  of  the 
^^'  statute,  imputed  that  it  was  also  against  the  peace. 

The  learned  Judge  respited  the  judgment  in  order  that  the 
opinion  of  the  Judges  might  be  taken  upon  the  question* 


(a)  See  R99  ▼.  RMiuon^  HUary.T.  1817.  poU.  8P. 

if)  In  which  case  an  indictment  for  perjury  stated  the  oath  to  have  been 
taken  and  the  peijaiy  to  have  been  committed  tempore  Geo,  a.  and  oonduded 
against  the  peace  of  G,5.^  On  error  thb  Judobs  were  unanimous .that'thts 
was  a  fiital  objection,  and  judgment  revened.  See  also  Ree  v.  SeoU,.  Pmeh. 
i%20,  p9tt. 
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CooK*s  Ca«e. 


In  Easter  term,  31st  oi  May^  1810,  present  all  the  Judges,        1810. 
Lord  Ellenborough,  Mansfield  C.  J.,  and  Wood  B.  seemed 
to  doubt  whether  "  contra  pax^enC^  was  necessary  in  a  felony, 
though  in  a  misdemeanor  adjudged  to  be  so  by  the  cases  oi  Rex 
V.  JLookup  and  Begina  v  Lane,  (a) 

But  the  rest  all  thought  that  it  was  necessary,  and  that  judg- 
ment ought  to  be  arrested,  the  indictment  being  bad  for  want  of 
the  words  "  contra  jpacem!^ 

Judgment  arrested. 


CASE. 


ISIO. 


IVlR.  Justice  Lawrence  having  found  in  the  course  of  the  A  person  may 
Oxford  spring  circuit  in  the  year  1810,  that  several  persons  were  grand  jury  al- 
returned  upon  grand  juries  who  were  not  freeholders,  and  having  thoughhe  11 
learnt  upon  enquiry  that  such  was  frequently  the  case,  he  sub-  holder, 
mitted  the  following  statement  for  the  consideration  of  the 
Judges. 

Whether  persons  not  being  freeholders  are  qualified  to  serve 
upon  such  juries. 

Lord  Hale  in  his  History  of  the  Fleas  of  the  Crown,  v.  2. 
p.  155,  lays  it  down  that  grand  jurors  ought  to  be  freeholders, 
and  this  doctrine  is  adopted  by  Mr.  Justice  Blackstone  in 
his  Commentaries,  vol.4,  page  S02. 

On  the  contrary,  Handkins  in  his  Pleas  of  the  Crown,  v.  2. 
c.  25,  5. 19.  and  21.  considers  it  as  being  a  doubtful  point. 

In  London  the  grand  jury  is  usually  composed  of  substantial 
householders,  and  it  has  not  been  the  practice  under  the  com- 


(a)   6  Mod.  128.  Indictment  for  exercising  a  trade  without  a  service  of 
i^en  years:  exception  was,  that  it  was  not  laid  contra pacem ;  and  though 
Holt  C.  J.  thought  it  well  enough,  because  laid  contra  forvnam  statuti,  yet,  by  the 
three  other  Judges,  it  was  quashed,  because  every  breach  of  the  law  is  against 
the  peace,  and  ought  to  be  so  laid. 
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missions  for  that  city  for  the  enquiries  into  ofiences  committed 
there  to  return  only  freeholders. 

In  Easter  term,  31st  of  ilfcy,  1810,  at  a  meeting  of  all  the 
Judges,  they  were  of  opinion  that  it  was  not  required  positively 
by  law  that  the  grand  jury  should  be  freeholders,  and  held  that 
it  was  right  to  let  it  go  on  as  it  has  been  hitherto,  {a) 


J  810.  REX  V.  ELEANOR  GABY. 


D.  4-  C.  were  Xhe  prisoner  was  tried  and  convicted  before  Mr.  Justice 
5ted"ini^tete  Chambre,  at  the  Taunton  Lent  assizes  in  the  year  1810,  for 
leaving  a  wi-  grand  larceny,  in  stealing  some  gingham  and  other  drapenr 
W^m^'^e  goods  the  property  of  Benjamin  Dodge  and  Sarah  ChUcatt, 
time  of  his  ^     widow. 

dow  acted  as  On  the  part  of  the  prisoner  it  was  objected  that  the  indict- 
S'^^nd  tt  *^d-  ^^'^^  ^^^  misdescribed  the  property,  by  alleging  it  to  be  in 
ed  the  business  Benjamin  Dodge  and  Sarah  Chilcott.  It  appeared  in  evidenoe 
three^we^s^  ^^^  ^^  goods  had  been  part  of  the  joint  stock  in  trade  of  the 
after  C.'sdeath  said  Benjamin  Dodge  and  —  Chilcott,  the  late  husband  of  the 
goods  were       ^^^  Sarah  Chilcott,  and  were  so  at  the  time  olChilcoU^s  death, 

stolen;  they  which  happened  three  or  four  days  before  Christmas  in  the  year 
weredescnbed  ''^  '' 

in  the  in<Uct-     1809. 

™  olL^of /)  Chilcott  the  husband  died,  as  the  witness  Dodge  understood, 

and  the  wi-  without  a  will,  leaving  his  said  widow  and  some  young  children, 
^iT^'^thT^  and  no  administration  had  been  granted  of  his  effects.  But  the 
description  widow  from  the  death  of  her  husband  acted  as  partner,  and 
^  ^  '  regularly  attended  the  business  of  th^  shop. 

The  goods  mentioned  in  the  indictment  were  stolen  on  the 

6th  of  January^  1910,  and  on  the  20th  of  the  same  month  a 

division  was  made  of  the  remaining  stock,  the  widow  taking 

one  half  and  Dodge  the  other  half  of  it. 

It  was  contended  on  the  part  of  the  prisoner,  that  the  chil* 

dren  in  respect  of  their  interest  under  the  statute  of  distributions 


(a)  See  Lambard^s  Archmonomia,  39G, 
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should  iiavc  been  named  with  the  other  two  as  jomt  proprietors, 
or  that  the  property  should  have  been  alleged  to  be  in  the 
Ordinary  and  the  surviving  partner. 

CuAMBRE  J.  held  that  the  actual  possession  as  owner  was 
sufficient,  and  the  prisoner  was  convicted  and  sentenced  to  im- 
prisonment; but  the  learned  Judge  saved. the  point  for  the 
opinion  of  the  Judges,  that  the  prisoner  might  receive  a  pardon 
in  case  they  should  be  of  opinion  that  the  objection  was  well 
founded. 

In  Easier  term,  31st  of  May,  1810,  at  a  meeting  of  all  the 
Judges  the  conviction  was  held  to  be  right,  the  property  being 
well  laid,  (a) 


REX  V.  SUSANNAH  GOFF.  1810. 

XHE  prisoner  was  tried  before  Mr.  Baron  Graham  at  the  JPTm-  An  indictment 

Chester  Lent  assizes  in  the  year  1810  for  murder,  and  was  con-  *^.^®  next 

.  adjoimng 

victed,  but  execution  was  respited  on  an  objection  taken  to  the  county,  for  an 

form  of  the  indictment.  ^kfoi2*^° 

The  fact  was  committed  in  the  parish  otHoly  Rood,  in  the  county,  need 

town  and  county  of  Southampton.  ^g  fonner  is 

The  indictment  was  preferred  and  found  by  the  grand  jury  for  f^e  next  ad- 

the  coun^  of  Hants,  under  the  second  section  of  38th  G.  3.  c.  52.{b)  When  the  re-' 

It  had  the  common  introduction  and  form  of  indictments,  found  f^^^  i^'^g**- 

larly  drawn  up 
that  may  be  stated  in  the  caption ;  but  the  indictment  must  state  the  ofifence  to  have  been  com« 
mitted  in  the  inferior  county. 


{a)  Vide  Rex  v.  Scotty  tt^a,  13. 

(6)  By  which  it  is  enacted.  That  it  shall  and  may  be  lawful  for  any  prosecutor 
or  prosecutors  to  prefer  his,  her,  or  their  bill  or  bills  of  indictment  for  any 
offence  or  offences  committed,  or  charged  to  be  committed,  within  the  county 
•of  any  dty  or  town  corporate,  to  the  jury  of  the  county  next  adjoining  to  the 
county  of  such  city  or  town  corporate,  sworn  and  charged  to  enquire  for  the 
king,  for  the  body  of  such  adjoining  county,  at  any  sessions  of  Oyer  and  Ter- 
miner or  general  gaol  delivery,  and  that  every  such  bill  of  indictment  found  to 
be  a  true  bill  by  such  jury,  shall  be  valid  and  effectual  in  law,  as  if  the  same  had 

* 

been  found  to  be  a  true  biU  by  any  jury  sworn  and  cfaazged  (o  enquire  for  the 
king  for  th«  body  of  the  county  of  such  city  or  town  corporate. 
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'  1810.  by  the  grand  jury  of  the  county,  and  was  as  follows: — **  Cornitj^ 
Goit's  Case  ^  Hants,  to  wit,  —  The  jurors,'*  &c.  ^^  present,*'  &c*,  •*  that 
Susannah  Goff^  wife  of  Thomas  Goffi  late  of  the  parish  of  H6Uf 
It^x)dj  in  the  town  o{  Southampton,  and  county  of  the  same  town, 
on  the  6th  o(  December,  in  the  50th  year  of  Geo.  S^  at  the  parish 
of  Holy  Bood  aforesaid,  in  the  town  and  county  aforesaid,  in  and 
upon  William  Sweetman,^  &c. 

But  the  indictment  contained  no  allegation  that  the  county  of 
Hants  was  the  next  adjoining  county  to  the  town  and  coun^  of 
the  town  of  Southampton. 

The  question  for  the  opinion  of  the  Judges  was,  Whether,  as 
the  indictment  purports  to  have  been  found  by  the  grand  jury 
of  the  county  of  Hants,  the  notoriety  of  the.&ct  that  the  county 
of  Hants  is  the  county  next  adjoining  to  the  town  and  county  of 
the  town  of  Southampton,  could  supply  the  want  of  an  allegation 
to  that  effect? 

That  indictments  for  offences  committed  in  any  lordship 
marcher  of  Wales,  and  found  and  tried  in  the  next  adjoining 
shires  in  England  where  the  king^s  writ  runs  under  the  26  /7.8w 
C.6.  5.6.  have  this  allegation.  And  in  cases  of  civil  actions 
arising  in  Wales  and  sent  down  to  be  tried  in  the  next  adjoining 
English  county  where  the  king^s  writ  runs,  it  seems  that  a  sug- 
gestion to  that  effect  is  entered  on  the  roll,  (a) 

In  Easter  term,  31st  of  Men/,  1810,  present  axx  the  Judges, 
the  conviction  was  held  right,  it  not  being  necessary  that  ft 
should  be  averred  or  appear  on  the  face  of  the  indictment  that 
Hants  is  the  next  adjoining  .county  to  Southofitpton ;  when  the 
record  is  regularly  drawn  up  it  may  appear  in  the  memorandum 
or  caption  as  in  Hex  v.  Athos.  (b) 

(a)  Plowd.  Co.  200. 

if))  I  Str.  SSS,  S.C.  8  Mod.  135.  Hie  Judges  referred  to  the  record  in  this 
case  in  the  Crown  Office,  where  it  appeared  to  be  entered  by  way  of  memo- 
randum.   Vide  also  Rex  v.  Meflor,  supra,  144. 
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re- 


REX  V.  HENRY  CLARK.  18ia 


A  HE  prisoner  was  tried  before  John   SilvesteH)  Esq.  R£«-  Stealing  re- 
tx>RDER,  at  the  Old  Bailey  sessions,   February,  1810,   on   an  ^^^^^ 
indictment  charging  him  with  stealing  on  the  2nd  of  January^  beea  paid,  and 
ISIO^  at  the  parish  of  St.  Giles  in  the  Fields^  in  the  county  of  havebeen^i 

Middlesex,  one  hundred  and  thirty-five  promissory  notes  for  the  issued,  docs 

f    y        1        i,»        1  I       iii.i       /.        not  subject  the 

payment  of  1/.  each,  value  1/.  each ;  one  hundred  and  eighty  *four  party  to  an  in- 
promissory  notes  for  the  payment  of  5/.  each,  v/due  5/.  each ;  ^^^1  °^ - 
and  seventy-seven  promissory  notes  for  the  pajrment  of  IQL  for  stealing 
each,  value  lOZ.  each,  the  property  oi  Joseph  Large,  James  Large,  ^^^  indict 
and  Abbott  Large,  and  the  sums  of  money  payable  and  secured  by  ^  foi*  stealing 
and  upon  the  same,  being  then  due  and  unsatisfied  to  them  the  ^aliulble 
proprietors  thereof,  against  the  statute,  &c.  stampsuponit. 

The  second  count  was  the  same  as  the  first,  only  laying  the  C.C.  1036. 
notes  to  be  the  property  of  Timothy  Brown,   Thomas  Cobb,  and 
George  Cobb. 

The  third  count  was  similar  to  the  first,  only  laying  the 
notes  to  be  the  property  of  William  Waterliouse,  Thomas  Botham^ 
George  Botham,  John  Halcomb,  WiUiam  Halcomb,  and  Richard 
Banks. 

The  fourth  count  charged  the  prisoner  with  stealing  one 
hundred  and  thirty  five  pieces  of  paper,  each  piece  of  the  said 
paper  being  respectively  stamped  with  a  stamp  of  four-pence, 
and  being  of  the  value  of  four-pence ;  one  hundred  and  eighty 
four  pieces  of  paper,  each  piece  of  the  said  paper  being  respect- 
ively stamped  with  a  stamp  of  one  shilling,  and  being  of  the 
value  of  one  shilling;  and  seventy-seven  pieces  of  paper,  each 
piece  of  the  said  paper  bemg  stamped  respectively  with  a  stamp 
of  one  shilling  and  sixpence,  and  being  of  the  value  of  one 
shilling  and  sixpence:  all  the  said  pieces  of  paper,  each  and 
every  of  them  being  so  stamped  as  aforesaid,  at  the  time  of 
committing  the  felony  aforesaid,  being  the  property  of  Joseph 
Large,  James  Large,  and  Abbott  Large,  and  each  and  every  of 
the  said  stamps  being  then  available,  and  of  full  force  and  efiect,, 
i^gainst  the  peace,  &c. 
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1810.  The  fifth  count  was  the  same  as  the  fourth,  only  stating  the 

;  p       said  paper  to  be  the  property  of  Timothy  Brawny  Thomas  Cobby 
and  George  Cobb, 

The  sixth  count  was  also  the  same  as  the  fourth,  only  stating 
the  said  paper  to  be  the  property  of  William  Waterhomey  Thomas 
Botham^  George  Botham^  John  Halcomby  William  Halcombj  and 
JUchard  Banks. 

It  appeared  that  the  house  of  Brown,  Cobb,  4*  Co.,  Bankers  in 
Zxnnbard  Street^  London,  corresponded  with  the  house  of  Ijorge 
Sf  Co.,  at  Wotton  Bassett,  and  that  the  notes  of  the  latter  firm 
were  made  payable  at  the  house  of  Bromt^  Cobb,  4*  Co.  in  London, 

In  the  week  preceding  the  2d  cX  January,  1810,  all  the  notes 
mentioned  in  the  indictment  were  paid  at  the  house  of  Brown, 
Cobb,  4*  Co.,  in  Londoji,  and  afterwards,  as  was  their  usual  prac- 
tice, made  up  in  a  parcel  and  directed  to  Messrs,  Large  4*  Son, 
Bath,  and  forwarded  by  the  Bath  mail  coach  on  the  second  of 
January. 

Tlie  parcel  was  regularly  delivered  and  booked  at  the  Bath 
mail  coach  ofBce  on  the  2d  of  January,  and  forwarded  on  the 
same  evening ;  but  when  the  mail  arrived  at  Bath  the  following 
day,  the  parcel  was  not  forthcoming,  although  it  was  regularly 
entered  in  the  way  bill,  delivered  to  the  clerk  at  the  coach  office 
at  Bath, 

It  appeared  fix)m  one  of  the  partners  in  the  firm  of  Large  4"  Co., 
who  resided  at  Bath^  that  their  house  drew  notes  upon  Brawn  4r 
Cobb  in  London,  which  were  paid  by  them.  When  notes  were 
paid  by  Messrs.  Brawn,  Cobb,  4*  Co.  in  London,  they  were  re- 
turned to  the  witness  at  Bath,  and  he  conveyed  them  to  Wotton 
Bassett,  to  be  reissued  by  their  bank.  He  did  not  receive  any 
'^        parcel  from  Brawn,  Cobb,  4*  Co.,  on  the  Sd  o(  January. 

By  the  act  of  parliament  (a),  they  were  permitted  to  reissue 
their  notes  for  three  years,  and  in  consequence  of  the  loss  of  the 
notes  in  question,  they  would  be  compelled  to  issue  other  notes 
with  other  stamps.  They  certainly  would  have  reissued  the  notes 
in  question  if  they  had  received  them. 

Notes  once  paid  by  Brawn,  Cobb,  4r  Co.  in  London,  must  get 
back  to  the  house  at  Wotton  Bassett  before  they  could  be  reissued. 

Several  of  the  notes  contained  in  the  parcel  missing,  were  clearly 


^•*iA<**di**> 


(a)  Sc«  44G.3.  C.98.  Uld  480.J.  c.149.  t.ld. 
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tnced  to  the  possession  of  the  prisoner,  by  persons  to  whom  he        181(X 
had  uttered  them;   viz.  a  Iinen<^draper   in  Holhom^  a  lottery  ^       '»  p 
office  keeper  in  the  Haymarket^  and  a  private  in  the  West  London 
Militia^  and  upon  which  evidence  the  jury  found  the  prisoner 
guilty. 

The  counsel  for  the  prisoner  took  the  following  objections. 

That  the  first,  second,  and  third  counts  in  the  indictment 
could  not  be  supported ;  because  the  sums  of  money  mentioned 
in  the  notes  were  not  due  or  payable  to  any  of  the  parties,  whose 
property  they  were  laid  to  be  at  the  time  they  were  taken  away. 
The  sums  of  money  for  which  the  notes  had  been  issued,  had 
been  paid  and  satbiied ;  and  the  notes  had  not  been  reissued, 
and  until  they  were  reissued,  they  could  not  be  considered  as 
securities  for  money,  but  only  as  vouchers  or  waste  paper. 

Nor  could  the  fourth,  fifth,  and  sixth  counts  be  maintafned, 
because  the  paper  and  stamps  had  been  used.  In  the  state  they 
were  when  taken  away  they  were  not  saleable,  nor  where  they 
convertible  to  any  purpose  whatever. 

It  was  true  that  the  bankers  who  originally  issued  these  notes, 
might  reissue  them,  but  that  was  a  mere  right,  a  privilege  given 
to  them  by  the  act  of  parliament  which  imposed  the  duties  on 
promissory  notes;  of  that  right  and  privilege  they  might  be 
deprived  by  the  paper  and  stamps  being  taken  away.  But  the 
paper  and  stamps  in  the  state  they  were,  were  worth  nothing, 
they  would  not  sell  for  so  much  as  a  farthing,  and  the  right  or 
privilege  to  reissue  them,  which  the  bankers  would  have  when 
the  paper  and  stamps  got  back  to  them,  could  not  be  the  subject 
of  larceny,  nor  could  any  thing,  which  was  not  worth  the  small- 
est coin  current  in  the  kingdom. 

The  Recorder  respited  the  judgment,  in  order  that  the 
opinion  of  the  Judges  might  be  taken  upon  the  above  objec- 
tions, which  he  submitted  for  their  consideration. 

In  Easter  term,  Mcy^  1810,  at  a  meeting  of  all  the  Judges, 
they  held  the  conviction  of  larceny  on  the  three  last  counts  good, 
the  paper  and  stamps,  particularly  the  latter,  were  valuable  to  the 
owners,  and  the  possession  of  the  carrier  was  their  possession. 


N  4? 
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1810. 

REX  V.  HEATH. 

Having  conn-    1  HIS  case  Stood  for  trial  before  Mr.  Justice  Bayley,  at  the 

tfirfcit  silver  in 

possession        Lent  assizes  for  the  county  of  Warwick^  in  the  year  1810;  but 

with  intent  to   as  f^^  learned  Judge  thoucrht  it  questionable  whether  the  facts 

utter  It  iu  ,  o  i 

good,  is  DO       constituted  any  offence,  and  as  the  defendant  was  out  upon  bail, 

^eretiiw^ '  ^®  postponed  the  trial  by  consent,  that  the  opinion  of  the  Judges 
ndnalact  done,  might  in  the  mean  time  be  taken  upon  the  case. 

The  indictment  contained  three  counts;  one  for  uttering  coun- 
terfeit money,  a  second  for  having  it  in  his  possession,  knowing 
it  to  be  counterfeit,  with  intent  to  circulate  and  put  off  the  same 
among  the  liege  subjects  of  our  Lord  the  King,  and  to  defraud 
them,  and  a  third  for  having  it  in  his  possession  knowingly,  de- 
signedly, and  iUegally,  knowing  it  to  be  counterfeit. 

The  only  act  of  uttering  was  delivering  a  box  packed  up,  con- 
taining 2800  bad  shillings,  and  1000  bad  sixpences  at  a  coach 
office  at  an  inn  at  Birmingham  addressed  to  a  man  at  Glasgawy 
and  the  uttering  wi^  stated  to  be  to  the  book-keeper  at  the  inn* 

The  box  was  stopped  at  the  inn. 

The  following  authorities  were  referred  to  in  support  of  the 
second  and  third  counts,  Mea:.  v.  Sutton,  Ca.  temp.  Hardw.  S70« 
Bex  V.  Scqfield,  Cold.  397.  and  Bex  v.  Higgins,  2  East.  5. 

In  Easter  term,  8 1st  May,  1810,  this  case  was  taken  into  con- 
sideration, ALL  THE  Judges  being  present.  They  relied  much 
upon  the  author!^  of  Bex.  v.  Sutton,  and  the  cases  there  cited, 
in  forming  their  opinion,  and  were  then  inclined  to  think  thb  a 
misdemeanor  as  stated  in  the  second  count  But  on  considering 
this  case  again  on  the  first  day  of  Trinity  term  ensuing,  the  ma- 
jority of  the  Judges  seemed  to  be  of  opinion  that  "  having  in  his 
possession^'  with  the  terms  kncnmngly,  &c.  annexed  to  it,  could 
not  be  considered  an  act,  and  that  an  intent  without  an  act  was 
not  a  misdemeanor,  and  they  considered  the  case  of  Bex  v.  Sutton 
as  yntenable.  (a). 

(a)  The  result  seems  to  be,  that  the  second  and  third  counts  of  the  indict- 
ment as  here  framed  are  not  good^  and  any  judgment  upon  them  mig^t  be 
^urrcsted. 

But  the  facts  seemed  to  afford  grounds  for  a  good  inctictraent,  by  stating 
that  the  defendant  acquired  or  procured  the  bad  money  with  intent  to  circu* 
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REX  V.  JOHN  STOCK  and  another. 

1  HE  prisoners  were  tried  before  Mr.  Justice  ChambrE)  at  the  Burglary, 
snmmer  assizes  for  Carlisle^  in  the  year  1809,  upon  an  indict-  ^J^^p^j^ 
ment  for  burglary.  upon  hire  for 

The  burglaiy  was  charged  to*  have  been  committed  in  the  tain  rooms,  in 
dwelling-house  of  William  Moore,   Thomas  Harrison,  and  John  Ac  premiaes 
Hamilton,  at  Whitehaveti.     There  was  full  proof  of  the  breaking  for  himself  and 


and  entering  in  the  niirht,  and  stealimr  money*  bills,  and  notes  ^^nuly^thepre 
o  ^         ^  ^  J^        ^  raises  may  be 

to  the  amount  of  between  nine  and  ten  thousand  pounds*  described  as 

The  prisoners  were  found  guiltjr,  and  sentence  of  death  was  ^eS^nff^ 
passed  upon  them ;  but  the  learned  Judge  not  being  satisfied  that  house,  al- 
the  house  could,  under  the  circumstances  of  the  case,  be  con-  ge^l^tisdie 

sidered  the  dwelling-house  of  Moore,  Harrison,  and  Hamilton,  o%  person 
,  1.^1  .  'who  mhabits 

the  prosecutors,  he  respited  the  execution.  them,  for  he 

The  evidence  as  to  this,  was  diat  the  prosecutors  were  part-  *«*^  _^  ^"."" 

*^     ,  ^  dered  as  nving 

ners  in  their  business  of  bankers,  which  business  was  transacted  there  as  ser- 
in the  lower  rooms  only  of  the  house  in  question,  of  the  whole  of  Joi3|^^^*^ 
which  house  they  were  the  owners.     They  were  also  partners  in  tenant. 

S  P  ^  Taunt. 

a  brewery  concern  which  they  carried  on  in  some  adjoining  939/3  Leach 
premises.  The  lower  rooms  of  the  house  were  three  in  number,  C.C.  1015. 
to  which  there  was  but  one  entrance  from  without,  which  was  by 
a  door  opening  to  the  street,  being  the  door  broken  open  to 
commit  the  felony  in  question.  This  door  opened  into  one  of 
the  three  rooms,  and  in  that  room  the  clerk's  business  relating 
to  the  brewery  was  transacted.  That  room  communicated  by  a 
door-way  with  an  inner  room,  where  the  banking  business  was 
done,  and  where  the  cash,  notes^  and  other  valuables  were  de- 
posited, and  locked  up  at  night  in  an  iron  safe.  The  last- 
mentioned  room  communicated  in  the  same  manner  with  a  further 
room,  which  was  the  private  room  of  the  partners.  There  were 
two  locks  to  the  outer  door,  one  of  them  a  large  one,  the  other  a 


late  it,  or  packing  it  up  or  delivering  to  the  book-keeper  with  intent  to 
circulate  it.  ms.  jun. 

See  the  same  point  decided  as  in  the  above  case  in  Rex  v.  Stewart ^  Mfcii.T. 
1314.  post.    See  also  Rex  v.  CoUicoHf  Hilary  T.  1812.  poit. 
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ISlOi        smaller.     One  of  the  clerks  had  the  custody  of  the  key  of  die 
s    "-/  p       larger  one,  and  two  other  clerks,  had  each  a  key  of  the  smaller 

one.  No  person  slept  in  any  of  these  rooms ;  but  when  the  outer 
doors  were  locked  up  at  nights,  on  leaving  the  ofEces,  the  clerk, 
who  kept  the  large  key,  left  it  in  the  care  of  the  person  who  in- 
habited the  upper  rooms  of  the  house,  from  whom  it  was  received 
on  returning  to  the  offices  in  the  morning.     The  upper  rooms 
were  inhabited  by  one  John  Stevensorif  who  was  servant  to  the  pro^ 
secutors  in  their  brewery  business,  as  their  cooper,  at  weekly  wages, 
with  firing  and  lodging  for  himself  and  &mily.     The  contract  as 
to  the  lodging,  was  not  in  general  terms  that  he  should  be  pro- 
vided with  lodging  but  that  he  should  have  the  particular  rooms 
which  he  did  inhabit  for  the  lodging  of  him  and  his  &mily,  and 
to  that  part  of  the  house  there  was  a  separate  entrance  from 
without     The  prosecutors  kept  some  papers  there  of  no  con- 
sequence.    There  was  no  communication   between   the  upper 
rooms  and  the  lower  ones,  where  the  offices  were,  except  that 
there  was  a  trap  door  in  the  floor  of  one  of  the  upper  rooms,  and 
a  ladder  to  go  down  by  into  the  lower  part     Since  the  robbery 
it  had  been  constantly  used  in  order  to  bolt  the  street  door  of 
the  offices  on  the  inside  for  better  security ;  but  none  of  the 
witnesses  knew  of  its  having  ever  been  used  for  any  purpose  pre- 
vious to  the  robbery,  although  it  might  have  been  so  used  at  any 
time,  the  trap  door  having  never  been  kept  locked  or  festened. 
There  were  nine  windows  in  the  lower  rooms^  and  only  six  in 
the  upper  ones.     The  six  were  assessed  in  the  name  of  Stevensortf 
but  his  employers  paid  the  duty.     The  rooms  below  were  not 
dtarged  with  any  window-tax,  the  assessors  not  considering  them 
as  inhabited. 

The  questions  reserved  for  the  consideration  of  the  Judges 
were.  First,  Whether  this  inhabitancy  could  be  considered  as 
the  inhabitancy  of  the  prosecutors  by  their  servant  Stevenson^  or 
whether  Stevenson  by  the  contract  became  tenant,  and  the  upper 
part  of  the  house  was  his  dwelling-house,  and  not  that  of  the 
prosecutors. 

Secondly.  If  the  upper  part  of  these  premises  was  to  be  con- 
sidered as  the  dwelling-house  of  the  prosecutors,  the  further 
question  arose  whether  there  was  such  a  severance  of  the  lower  part 
as  to  prevent  its  being  included  as  part  of  their  dwelling-house. 

This  case  was  argued  before  the  Judges,  on  the  lltli  o( 
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Stock's  Caie. 


Nocemierf  1809,  by  Raine  for  the  priscmers,  when  it  was  ad*        isio. 
journed  for  further  consideration. 

In  Michaelmas  term,  1810,  this  case  was  again  taken  into  con- 
sideration by  THE  Judges.  Eight  of  the  Judges,  viz.  Bati^et  J., 
Wood  B.,  Le  Blanc  J^  Grose  J.,  Heath  J.,  Macdokald 
C.  B.,  Mansfield  C.  J.,  and  Lord  Ellenborough  thought 
the  conyiction  right;  they  were  of  opinion  that  this  was  the  dwell- 
iDg-hottse  of  the  prosecutors,  and  that  Sieoenson  could  not  be 
considered  as  tenant  of  these  premises,  his  occupation  being  only 
as  a  servant.  Graham  B.,  Chambre  J.,  Lawrence  J.,  and 
Thomson  B.,  thought  the  conviction  wrong. 


REX  V.  LAWRENCE  FLANNAGAN.  1810, 

1  HE  prisoner  was  tried  before  Mr.  Justice  Lawrence,  at  the  Where  the 

Old  Bailey  October  Sessions,  in  the  year  1810,  on  an  indictment  P«»ecutorleft 

1        .      1  .        .  1         T  1  1        f  nn         hiihowewith- 

cnarging  him  with  stealing  goods  to  more  than  the  amount  of  forty  out  any  inten- 

shillings,  the  property  otJEdward  Treslave  Cox^  in  his  dooellifig'  ^iiZJ^^a 
houscy  in  the  parish  of  Saint  Martin  in  the  Fields,  intendiog  to 

The  jury  found  the  prisoner  guilty.  werehouie 

It  appeared  in  evidence,  that  the  prosecutor  was  an  upholsterer,  onlv;  though 
and  formerly  lived  with  his  family  in  a  house  in  St.  Martin's  Lane;  (not  ofhb  far 

but  having,  about  three  months  before  this  trial,  taken  a  house  in  ™^J'^  ^  ^^ 
°  '  m  It  to  guard 

the  Haymarketj  he  and  his  ramily  went  to  reside  there,  keeping  the  propertv: 

the  house  in  Saint  Martin's  Lane,  as  a  warehouse  and  workshcpf  ^^jd  ^JJ  ^ 

without  any  intent  oF  returning  to  live  in  it.  considered  aa 

For  three  or  four  days,  or  a  week  after  his  going  to  the  Hajf-  ^^^^  of  the* 

marlcetj  no  servant  or  other  person  slept  in  the  house  in  St,  Mar^  prosecutor,  so 

tin's  Lanes  but,  in  consequence  of  his  thinking  it  not  prudent  to  n  oonvi<^i 

leave  that  house  without  some  person  to  take  care  of  it,  two  ^?'  steaUog 

...  there  to  more 

women  employed  by  him  as  workwomen  in  his  business,  and  not  than  the 

as  domestic  servants,  slept  there,  to  take  care  of  the  house,  but  Y^X^ 

did  not  have  their  meals  there,  or  use  the  house  for  any  other 

purpose  than  sleeping  in  it  as  a  security  to  the  house. 

Subsequent  to  the  prosecutor's  going  to  reside  in  the  Hca/-* 

markctj  and  after  the  women  slept  there  for  the  purpose  before- 
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1810.        mentioned,  the  goods,  the  subject  of  the  mdictment,  were  stolen 
„       '  ""  ,    by  the  prisoner  from  the  house  in  St.  Martinis  Lane. 

Case.  It  was  objected  for  the  prisoner,  that  the  house  in  &.  Martif^s 

Lancy  was  not  at  the  time  the  goods  were  .stolen  the  dwelliog- 
house  of  the  prosecutor,  and  that  therefore  the  prisoner  was 
guilty  of  a  simple  larceny  only. 

The  question  reserved  for  the  opinion  of  the  Judges,  wbs^ 
whether  this  house  in  St.  Martinis  Lane  could  be  considered  as 
the  dwelling-house  of  the  prosecutor,  {a) 

In  Michaelmas  Term,  10th  November^  1810,  all.  the  Judges 
met,  and  held  the  conviction  wrong,  that  this  house  could  not  be 
considered  to  be  the  dwelling-house  of  the  prosecutor. 


1810.  REX  V.  HENRY  ELLINS. 


An  indictment  1  HE  prisoner  was  tried  before  Mr.  Justice'  Lawrence,  at  the 
^'^so  ^  1^  ^h^'  •S"™™^^  assizes  for  the  county  of  Worcester,  in  the  year  1810, 
stating  the  pii-  on  an  indictment  founded  on  the  7  G.3.  c.  50.,  which  chained, 
to^cM?o/aI  "  ^^^  ^  certain  letter  then  lately  before  brought  to  the  post 
in  uto  branch-  office  at  Kidderminster  to  be  from  thence  sent  by  the  post  to 
office,  proof  of  LondoUj  to  be  delivered  to  certain  persons  there  using  in  trade 

his  having        and  commerce  the  name  and  firm  of  Messrs.  Spooner,  Attwood, 

been  employ* 

ed  in  either      4*  (^^•s  &^^  ^^^  containing  one  bank  post  bill  made  for  the  pay- 

KthriSto**'  ment  of  the  sum  of  10/.  of  lawfiil  money  of  Great  Britain  to  one 
embezzled  is  Louisa  Bassett  or  order;  otie  biU  of  exchange  for  the  payment  of 
l^neoon!^  100/.  of  ^c;  one  other  bill  of  exchange  for  the  payment  of  40A, 
tained  Mwro/  of,  &c ;  one  other  bill  of  exchange  for  the  payment  of  20/L  of,  &c ; 
iu  having  con-  ^^^  ^^^  promissory  note  for  the  payment  of  201.  of,  &c.,  came 
tuned  anyone  iq  the  hands  and  possession  of  the  said  Henry  EUinSy  he  then 

ficienL     If  the  instrument  is,  on  the  face  of  it>  a  note,  the  makers  signature  need  not  be 
proved. 


(a)  Vide  Rex  v.  S^mih,  dted  from  Lord  Kin^s  MSS.  in  2  East.  P.C.497. 
Rex.  v.  FuUer,  8  East,  P.  C.  498 
(6)  Vide  this  section,  tupra,  12. 
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being  a  postboy  and  rider  employed  in  the  business  of  the  post-  IS  10. 
office,  that  is  to  say,  in  carrying  letters  and  packets  from  Kidder^  J^  \n* 
minster  to  Stourbridge,  in  the  business  of  his  said  employment. 
And  that  the  said  Henry  EUins  afterwards  on,  &c.,  at,  &c., 
being  then  and  there  such  person  so  employed  as  aforesaid,  and 
then  and  there  having  the  said  letter,  containing  the  said  bank 
post  bill,  bills  of  exchange,  and  promissory  note  in  the  hands  and 
possession  of  him  the  said  Henry  EUins  as  such  person  so  em- 
ployed as  aforesaid,  feloniously  did  steal  and  take  from  and  out 
of  the  said  lett^  the  said  bank  post  bill,  bills  of  exchange,  pro* 
missory  note,"  &c. 

No  evidence  was  given  that  the  letter  contained  the  bill  of  ex- 
change for  the  100/.  The  other  securities  were  produced,  but 
no  evidence  given  of  their  execution.  .  The  contractor  for  con- 
veying the  letters  from  Worcester  to  Birmingham  through  Kidder' 
minster  proved  that  he  had  employed  the  prisoner  as  a  post-boy 
to-  cany  the  mail  from  Kidderminster  to  Stourbridge^  but  ni^  as  a 
rider.  But  it  appeared  in  evidence  that  he  carried  the  mail  on 
horseback. 

It  was  objected  for  the  prisoner  that  the  prosecutor  had  &Ued 
in  the  proof  of  the  indictment. 

first.  Because  the  letter  was'  described  as  a  letter  containing 
{inter  alia)  a  bill  of  exchange  for  100/.  which  it  was  not  proved 
to  contain. 

Secondly,  Because  the  prisoner  was  described  as  a  post-boy 
and  rider  J  and  proved  to  be  only  a  post-boy. 

These  objections  being  overruled,  the  prisoner  was  found 
guilty. 

This  case  was  reserved  for  the  opinion  of  the  Judges  to  de- 
termine whether  the  conviction  was  proper  after  the  above  objec- 
tlcHis  taken  by  the  prisoner ;  and  it  was  also  submitted  on  behalf  of 
the  prisoner,  whether  there  should  not  have  been  due  proof  of  the 
execution  of  the  securities  contained  in  the  letter.  Lawbence  J. 
rderred  to  Shavfs  Case,  1  Leach,  C.  C.  79.  S.  C.  2  Bla.  789- 
2  East  P.  C.  580,  where  the  prisoner,  bdng  described  in  two 
counts  as  a  person  employed  in  sorting  and  charging  letters,  was 
acquitted  on  those  counts,  it  being  proved  he  was  employed  in 
sorting  only. 

. .  In  Michaelmas  term,  10th  of  November^  1810,  at  a  meetmg  of 
ALL  THE  Judges  they  were  of  opinion,  that  as  to  the  first  ob- 
jection, the  statement  in  the  indictment  was  not  descriptive  of 


190  CROWN  CASES  RESERVED. 

1810.        the  letter,  but  of  the  offence,  which  wa$  stealing  a  bQl  out  of  a 

eL.ims*C«c.  ^^^^  contalnmg  any  bill,  no^  &c- 

Secondly,  That  a  post-boy  riding  on  horseback  was  a  rider 
as  well  as  a  post-boy. 

Thirdly,  That  it  was  not  necessary  to  prove  the  execution  of 
the  securities  against  a  spoliator  or  wrong-doer. 

Tbe  JunoEs  were  unanimously  of  opinion  that  the  conviction 
was  right. 


1811.  REX  V.  WILLIAM  HUMPHRY  HILL, 


Upon  an  in-  1  HE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the 
^bbSdn*  mo-  ^TiwOT^ow  Lent  assizes,  in  the  year  1811,  upon  an  indictment 
ney  under  false  under  the  30th  G.2.  c.24.  {a)  for  obtaining  promissory  notes  and 

^n^^y   °^o°«y  by  fiJse  pretences. 

to  prove  the         There  were  six  counts  in  the  indictment,  of  which  the  first  was 
whole  of  the       i      j       j 
pretence  aoandoned. 

charged,  proof  j^^  second  count  after  statinir  a  discourse  between  Benjamin 
of  part  of  the  ^  .  •^ 

pretence  and     Brooming  and  Richard  Parker ,  described  to  have  beeji  severally 

ev  wM  ol^     seamen  in  the  king's  navy,  and' discharged  fi"om  the  service,  and 

tained  by  such  the  prisoner  about  pensions,  to  which  Browning  and  Parker  as 

1^  "         '    such  seamen  were  supposed  to  be  respectively  entided,  and  about 

Banknotesare  an  application  by  letter  supposed  to  have  been  made  for  such 

not  money, 

^oods>  wares,  &c.  within  the  50  6r.  2.  c.  24.    But  see  note(6)  pott^  195. 


(a)  By  the  first  section,  it  is  enacted.  That  all  persons  who  knowingly  and 
designedly,  by  false  pretence  or  pretences,  shall  obtain  from  any  person  or 
persons,  money,  goods,  wi|res,.Qr  merchandise,  with  intent  to  cheat  or  defimad 
any  perton  or  persons  of  the  same^  shall  be  deemed  ofienders  against  law  and 
the  public  peace ;  and  the  court  before  whom  any  such  offisnder  or  offisnden 
shall  be  tried,  shall,  in  case  they  shall  be  convicted  of  the  said  offence,  order 
such  offender  or  ofibnders  to  be  fined  and  imprisoned,  or  to  be  put  in  the  piDoiy, 
or  publicly  whipped,  or  to  be  tran^orted  for  the  term  of  seven  years,  as  the 
foiwt  in  whkk  a^r  ncfa  ofibndcr  or  ofteden-  ihaU  be  convioied  shall  thiak 
fit  aii4.^Q^« 
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pensions  by  the  prisoner,  set  out  the  false  pretences  alleged  to        ISll. 
have  been  made  by  the  prisoner  to  Browning  and  Parker  which    jr  _  r  ^^ 
were,  that  he,  the  prisoner,  had  received  an  answer  to  his  said  ' 
letter  of  application,  and  produced  a  paper  as  such  answer,  and 
pretended  to  them  that  two  guineas  must  be  sent  up  to  the  under 
clerks  as  fees,  uohich  they  alwcys  expected^  and  that  nothing  could 
be  done  without  it.     The  indictment  went  on  to  state,  that  by 
these  pretences  the  prisoner  obtained  from  Browning  on  beh^ 
of  himself  and  Parker  two  promissory  notes  for  1/.  each,  and 
two  shillings  in  money,  Browning's  property,  with  intent,  &c. 

The  third  count  contained  no  material  variation  from  the 
second,  except  that  it  stated  the  discourse  to  have  been  between 
the  prisoner  and  Browning  only,  but  relating  to  the  respective 
pensions  of  Browning  and  Parker^  and  stating  tlie  sum  required 
to  be  sent  up  for  fees  to  be  one  guinea  from  each. 

The  fourth  count  stated  a  discourse  between  the  prisoner  and 
John  Bennett  (anotner  discharged  seaman^  respecting  the  pension 
he  was  supposed  to  be  entitled  to^  an  o£fer  by  the  prisoner  to 
apply  on  his  behalf  for  it,  and  write  a  letter  for  the  purpose ;  4nd 
that  he  wisely  pretended  that  a  pound  note  must  be  sent  up  by 
Bennett  as  a  fee  to  the  head  derk,  and  that  nothing  could  be  done 
without  it.  By  which  false  pretence  he  obtained  of  Bennett  a 
note  for  one  pound,  his  property,  with  intent  to  defraud  him. 

The  fifth  count  stated  a  discourse  between  the  prisoner  and 
Browning  concerning  the  pensions  of  which  the  said  Brownings 
Parker,  and  Bennett  (the  three  discharged  seamen)  were  supposed 
to  be  entitled  to,  and  concerning  a  supposed  letter  written  by  the 
prisoner  and  the  supposed  answer  to  it ;  and  then  stated  the  &lse 
pretences  made  by  the  prisoner  to  Brctmning  to  be,  that  the  pri- 
soner had  heard  from  his  friend  (the  bead  clerk)  and  that  they 
(the  three  seamen)  must  send  him  (the  supposed  head  clerk)  a 
guinea  for  writing  letters ;  and  that  the  head  clerk  had  informed 
him  that  they  were  to  have  six  years'  back  pay.  By  which  the 
prisoner  obtained  from  Browning  another  promissory  note  for 
one  pound,  and  another  shillbg  in  money,  his  property. 

The  sis^th  count  alleged  the  prisonj^r's  discourse  to  be  with  all 
the  three  persons,  and  that  the  prisoner  produced  another  letter 
which  he  &lsely  pretended  to  have  received  ftom  his  friend,  in- 
*  forming  him  that  the  pensions  were  allowed  and  every  thing  set- 
tled, but  that  the  pensioners  nui9t  either  go  to  London  to  be  passed 
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or  his  (the  prisoner's)  going,  would  be  quite  as  well  and  have  the 
same  e£Pect,  if  they  would  pay  his  expences.  Whereby  he  fraud- 
ulently obtained  from  Browning  another  promissory  note  for  one 
pound,  and  twelve  shillings  in  money,  being  his  note,  chattels, 
and  monies,  and  frt>m  Bennett  ten  shillings  of  his  money,  with 
intent  to  defraud  them  respectively. 

At  the  close  of  the  evidence  several  objections  were  taken  by 
the  prisoner's  counsel. 

One  of  these  objections,  applying  to  all  the  counts  but  the 
fourth,  was  that  Parker  (who  died  before  the  trial)  was  not 
proved  to  have  been  a  discharged  seaman  as  alleged. 

In  fact,  there  was  bo  direct  evidence  of  a  discharge,  but 
Browning  in  his  evidence  described  Parker  as  having  been  his 
shipmate,  and  proved  that  the  prisoner  acted  or  pretended  to 
act  under  Pa:rkei^s  employment  as  such  discharged  seaman; 
that  at  the  time  of  the  transaction  Parker  was  resident  at  Bothy 
and  that  the  prisoner  at  one  time  expressed  doubts  whether 
he  should  succeed  in  getting  Parker's  pension,  because  he  had 
not  ol)tained  a  certificate  of  his  discharge.  .  . 

Another  objection  applying  to  the  second,  third,  and  fourth 
counts  was,  that  as  the  pretences  were  necessary  to  be  specifically 
stated  in  the  indictment,  they  should  be  proved  precisely  as 
stated,  and  that  the  representation  in  the  second  and  third 
counts,  ^*  that  the  clerks  always  expected  fees,"  and  the  fiirther 
statement  in  those  counts,  as  also  in  the  fourth,  *'  that  nothing 
could  be  done  without  it,''  were  not  proved,  as  in  feet  they 
were  not 

Another  objection  was  also  made  to  the  indictment,  that  it 
did  not  bring  the  case  within  the  statute,  inasmuch  as  pro- 
missory notes  being  merely  choses  in  action,  they  could  not  be 
considered  as  moneys  goadsy  waresy  or  merchandizesy  which  are  the 
words  of  description  in  the  statute. 

But  if  this  were  a  good  objection,  which  the  learned  Judge 
thought  it  was  not,  it  could  only  go  to  the  fourth  count,  all  the 
others  charging  the  obtaining  money  as  well  as  notes. 

Another  objection  to  the  evidence  on  the  fourth  count  was, 
that  Bennett  proved  that  the  prisoner's  pretence  was  that  a 
guinea  and  not  a  pound  note,  as  was  alleged  in  that  count,  must 
be  sent  up  to  the  head  clerk. 

Bennett'^  evidence  was,  that  although  the  prisoner  at  first  pre- 
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tended  that  a  guinea  was  necessary  to  be  sent,  yet  he  took  a  note 
for  one  pound  for  the  purpose. 

The  case  in  all  other  particulars  was  satisfactorily  proved)  and 
the  objections  being  overruled,  the  jury  found  the  prisoner 
guilty,  and  he  received  sentence;  but  the  learned  Judge  re<^ 
served  the  ccmsideration  of  the  objections  for  the  Judges,  that 
the  prisoner  might  have  the  benefit  of  a  recommendation  for  a 
pardon  if  they  should  be  of  opinion  that  the  objections  affected 
all  the  counts  in  the  indictment  so  as  to  have  entitled  the  pri- 
soner to  an  acquittal. 

In  Easter  term,  1811,  at  a  meeting  of  all  the  Judges  (ex- 
cept Lord  Ellenborough,  Thomson  B.,  and  Le  Blanc  J.)  the 
conviction  was  held  right  (a)  on  all  the  counts  but  the  fourth ; 
the  fourth  count  was  held  bad,  because  the  Judges  thought  bank 
notes  were  not  money,  goods,  &c«  within  the  act.  {b) 


REX  V.  RICHARDS.  1811. 

The  prisoner  was  tried  before  Mr.  Justice  Heath,   at   the  The  prisoner 
Maidstone  Lent  assizes,  in  the  year  1811,  on  an  indictment  con-  uJ^ntheTrea.. 
taining  with  other  counts,  a  count  for  forging  and  another  count  surer  of  the 
for  uttering  knowing  to  be  forged  an  order  for  the  payment  of  ^^^^  or- 
money  in  the  words,  cyphers,  and  figures  following : —  cfer,and  signed 

"Entered  lO^Feb.  1810.  ^n.°*13dd'' 

„  -n  ^  u  •  ^t  to  consti- 

«  Rate  gun  bng.  ^^^  ^  order 

FuU  pay  from  Srd  July  1810  to  ^Sj"^' 

20th  DfC.  1810  14  14     0     mastbesome 

Amount  of  deductions 0    4     6    SSoftopayto" 

.......I....     blank  or  order 

.,  «  .  ,  .      ^      ^     i*  oot  suffici- 

"£.14.     9.     6.  14     9     6     ent.    ^poH 

Rexy.RandaU, 


p.  195. 


(a)  Vide  Rex  v.  Story ^  ntpra^  81 .  and  Rex  v.  Major,  2  East,  P.C.  1 1 18. 

\b)  The  52  (r.5.  ^.64.  extends  the  30  G.2.  c.24.  to  persons  obtaining,  by 
fidse  pretences,  any  bond,  bill,  note,  security,  warrant,  ftc.  or  other  valuable 
thiBf. 
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lail.  '' H.  M.  B.  Manbf, 

]j^^~!  Yarmouth  Roods,  28  OU.  1810.. 

Case.  "  Sirs, 


« 


Pleaae  to  pay  to  or  order,  the  sum  of 

finirteen  pounds  nine  shillings  ainl  sixpence,  being  the  Bet  per^ 
sonal  pay  due  to  me  as  assistant-surgeon  of  H.  M.  B.  Maxdif^ 
between  the  third  day  oi  July,  1810  oad  20th  Oct.  1810. 

"  Value  received, 
^'  RoBT.  Bbll,  assistant-surgocn* 

*•  Approved, 

**  E,  N.  Greensward,  Lt.  &  Comm. 

'*  To  the  Treasurers  of  His  Majestj/s  navy, 

«  Navy  Office. 

«  London:' 
with  intent  to  de&aud  several  persons  named  in  the  indictment 

Two  points  were  made  for  the  pi|^oner.  First,  that  no  payee 
was  appointed.  Secondly,  that  the  instrument  Whs  addressed  to 
the  Treasurers  of  the  Navy,  instead  of  the  Commissioners  of  the 
Navy,  the  latter  and  not  the  former  being  the  persons  appointed 
by  statute  to  be  the  paymasters  of  orders  such  as  the  present  when 
they  are  genuine. 

The  prisoner  was  found  guilty  on  full  evidence  in  other 
respects,  but  the  learned  Judg£  reserved  the  case  on  the  above 
points  for  the  opinion  of  the  Judges. 

In  Trinity  terra  1 5th  oi  June,  1811,  all  the  Judges  met 
(except  Lawrence  J.)  when  they  agreed  that  this  instrument 
being  directed  to  the  Treasurers  instead  of  the  Commissioners  of 
the  Newy,  would  not  prevent  its  being  considered  as  an  order  for 
the  payment  of  money  :  but  the  majority  of  the  Judg^es 
(Mansfield  C.J.  dissentiente)  held  it  was  not  an  order  for  pay- 
ment of  money,  because  of  the  want  of  a  payee,  (a)  and  that 
therefore  the  conviction  was  wrong. 

{a)  We  LymCt  Case,  s  Leach,  C.  C.  597.  S.  C.  SEast,  P.  C.  93«. 
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1811. 

REX  V.  DANIEL  GILBERT  RANDALL. 


1  U£  prisoner  was  tried  before  Mr.  Justice  Batley,  on  an  in-  The  prisoner 
dictment  for  forging  and  uttering  a  navy  pay  bill  importing  to  be  ^fojging  a 
drawn  by  George  Stdley^  as  master  of  the  Bqyal  Sovereign^  and  bill  of  ex- 
payaMe  to  or  order,  and  also  for  forging  and  uttering  bill  was  pay- 

an  indorsement  upon  it  in  the  name  of  John  James.  .  able /oWjw^  or 

.  .  .  9rder,    Held 

The  prisoner  was  found  guilty,  but  the  following  objections  that  there 

were  taken  to  the  bUl.  J^t^f^rging 

FuTsty  That  it  was  payable  to  no  one,  because  there  wi^  no  an  instrument 

•  payable  to 

payee  s  name.  J^^  ^r  ^^^ 

Secondly,  That  it  was  not  numbered  as  the  S5  G.  3.  c.  94.  s.  3.  ".  °^^  *"^" 
^  aent. 

requires,  and  ^e^tupra^Res 

Thirdly,  That  the  bill  misrepresented  the  rate  of  the  Royal  ▼•^»«*««^*    . 
Sovereign,  she  being  really  a  first  rate  but  described  in  the  bill 
as  a  second. 

The  learned  Judge  overruled  the  second  and  third  objections,  on 
the  ground  that  even  supposing  the  requisites  of  the  35  G.3.  were 
not  complied  with,  the  instrument  was  still  a  bill  of  exchange 
independently  of  the  statute;  and  there  were  counts  in  the  in- 
dictment which  described  it  as  a  bill  of  exchange.  He  also 
overruled  the  first  objection,  on  the  ground  that  a  bill  payable 
to  blank  or  order  was  in  legal  operation  payable  to  the 
order  of  the  drawer,  but  the  learned  Judge  reprieved  the 
prisoner,  thinking  that  the  instrument  was  incomplete  for 
want  of  an  indorsement  by  the  drawer,  and  that  therefore  no 
person  of  ordinary  caution  could  be  imposed  upon  by  it  These 
points  were  reserved  for  the  consideration  of  the  Judges. 

In  Trinity  term,  15th  of  June,  1811,  all  the  Judges  were 
present  (except  Lawrence  J.)  and  the  conviction  was  held 
wrong.  The  Judges  were  of  opinion  it  was  not  a  bill  of  ex« 
change  because  there  was  no  payee. 


o  f 
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1811. 


REX  V.  HANNAH  MARTIN- 


The  offence  of  The  defendant  was  tried  before  Mr.  Baron  Wood,  at  the 
aiding  a  pri-  hent  Bssizts^  for  Northamptonskiref  in  the  year  1811,  upon  an 
to  escape  is       indictment  for  a  misdemeanor  in  unlawfully  aiding  and  assisting 

not  complete    Antoine  MaUeL  a  prisoner  at  war  detained  within  certain  limits 

II  such  prison*  * 

er  is  acting  in    at  NorthamptoTty  to  escape  and  go  at  large  out  of  the  said  limits, 

S^we^under      *^^  conducting  him  and  bringing  him  to  Preston  Turnpike  Gate^ 

whose  charge    at  Northampton^  with  intent  to  enable  and  assist  him  to  escape 

to  detecrthe    *"^^  g®  *^  large  out  of  this  kingdom  to  parts  beyond  the  seas. 

defendant,  and       The  case  appeared  to  be  this. 

has  no  mten-  i  *•     i         i*      ■■  -nr  •      t^     t   #  •  -i 

tiofl  to  escape.       ^he  defendant  hved  at  Wantage^  m  Berkshirey  she  came  to 

Newport  Pagnell^  and  there  hired  a  post  chaise  to  take  her  to 
Northampton,  and  back.  The  post-boy  drove  her  to  Northamp" 
ton,  where  she  got  out,  and  the  post-boy  went  to  his  usual  Inn, 
with  orders  to  return  to  the  place  where  he  set  her  down, 
after  he  had  baited  and  rested  his  horses.  The  post-boy 
in  about  an  hour  returned,  took  the  defendant  up  again  in 
Northampton,  and  proceeded  towards  Newport,  and  when  they 
had  just  got  without  the  town,  (and  within  the  limits  allowed  to 
the  prisoners  of  war,  being  one  mile  from  the  extremity  of  the 
town)  she  called  to  the  post-boy  to  stop  and  take  up  a  friend 
of  her's  that  was  walking  along  the  road.  The  post-boy  stopped, 
and  Mallet  got  in,  and  they  proceeded  together  to  Preston 
Turnpike  Gate  (which  is  without  the  aforesaid  limits),  in  the  road 
to  Newport,  when  they  were  both  stopped  and  apprehended  by 
the  commissary,  or  agent  for  French  prisoners  and  his  assis- 
tant who  had  watched  them. 

It  appeared  in  evidence  that  there  was  no  real  escape  on  the 
part  of  Mallet,  but  jthat  he  was  employed  by  the  agent  for 
French  prisoners,  under  the  direction  of  the  Transport  Board, 
to  detect  the  defendant,  who  was  supposed  to  have  been  instru- 
mental in  the  escape  of  many  French  prisoners  from  Northampton, 
and  that  all  the  acts  done  by  Mallet,  the  contract  for  the  money 
to  be  paid  to  the  defendant,  and  the  place  to  which  they  were 
to  go,  before  they  would  be  stopped,  were  previously  concerted 
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between  the  agent  for' the  prisoners  and  Mallet^  and  Mallet  hdd        1811. 
no  intention  to  go  away  or  escape.  M      '  • 

It  was  objected  to  by  the  counsel  for  the  defendant  that  the  Cfise. 
commissary  having  given  licence  to  Mallet  to  go  to  the  place  he 
did  go  to,  had  enlarged  the  limits  of  his  parole  to  that  place, 
and  therefore  Mallet  could  not  be  said  to  have  escaped,  nor  could 
the  defendant  be  said  to  have  assisted  him  in  escaping  out  of  the 
limits  of  his  parole. 

The  learned  Judge  proceeded  in  the  trial,  and  the  defendant 
was  convicted,  but  he  respited  the  judgment  and  reserved  the 
point  for  the  consideration  of  the  Judges. 

In  Trinity  term,  15th  June^  1811,  all  the  Judges  met,  (ex- 
cept Lawrence  J.)  when  they  held  the  conviction  wrong,  inas- 
much, as  the  prisoner  never  escaped,  or  intended  to  escape* 


REX  V.  GEORGE  WYNDHAM.  ign. 


IHE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the  Tbe36/f^«.8. 
Lent  assizes  for  Hereford^  in  the  year  181 1,  on  an  indictment  on  makes  felonies 
the  49  G.  3.  f.  81.  5. 1.  for  forffinir  and  counterfeitins:  at  Brecknock  in  Wdet  tria- 

-     nr  J  i^  i^  .        t  .  ,     bleintheiiext 

tn  Walesy  a  stamp  on  reams  of  paper,  for  uttenng  the  paper  with  adjoining  En- 
such  forged  stamp,  and  having  such  forged  stamp  in  his  posses-  ^^^  ^T^^f 
sion  knowing  it  to  be  forged.  lonies  created 

It  was  objected  that  this  was  not  withm  the  26  H.  8.  c.  6.  s.  6.,  {a)  "g ^^^g, 
as  being  a  felony  subsequently  created.  S.CsCampb. 

78. 

-      —   ■ -  ■     -  -      ■  -  ■    ■^        .  ■  ■  ■  -  

(a)  By  §  6.  of  26  Hen,  8.  c.  6«  for  the  punishment  and  speedy  trials,  as  well  of 
the  counterfeiters  of  any  coin  current  within  thb  realm,  washing,  dipping,  or 
minishing  of  the  same,  as  of  all  and  singular  felonies,  murders,  wilful  burning 
of  houses,  manslaughter,  robberies,  burglaries,  rapes,  and  accessaries  of  the  same, 
and  other  offences  feloniously  done,  perpetrated,  and  committed,  or  hereafter 
to  be  done,  perpetrated,  and  committed,  within  any  lordship  marcher  of 
Wales,  it  is  enacted.  That  the  justices  of  the  gaol  delivery  and  of  the- peace, 
and  any  of  them  for  the  time  being,  in  the  shire  or  shires  o£  England  where 
the  king's  writ  runneth,  next  adjoining  to  the  same  lordship,  marcher,  or  other 
places  in  Walet^  where  such  counterfeiting,  &c  or  murder  had  been  or  here-. 

o  5 
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181  !•  ITife  26  G.  2.  c.  1 9.  $.  8.,  making  the  plunder  of  wrecks  a  felony, 

J"      -      \     provides  expressly  for  trying  that  offence,  if  committed  in  Walei^ 
CaM.        in  the  next  adjoining  English  county. 

The  trial  proceeded,  and  the  prisoner  was  convicted. 

At  the  desire  of  the  prisoner's  counsel,  the  learned  Judge 
reserved  the  pobt  and  respited  the  sentence,  to  take  the  opinio* 
of  THE  Judges,  whether  the  trial  was  proper  at  Here/brd.    . 

The  learned  Judge  stated  that  under  the  words  of  the  sixth 
section  of  tlie  26H.S.C.6.  ^* other  cffemes  felonioud^  done^  or 
hereafter  to  be  dxme^^  it  speared  to  him  that  after-created  offences 
were  included. 

In  Trinity  term  15th  June^  1811,  all  the  Judges  were  pre- 
sent (except  Lawrence  J.),  and  held  this  conviction  right  That 
the  statute  26 /f.  8.  c.  6.  included  after-created  felonies,  as  well  as 
those  offences  which  existed  as  felonies  at  the  time  of  passing 
that  act. 


1811-  REX  V.  WILLIAM  CARR. 

A  person  em-  j[  he  prisoner  was  tried  beft)re  Mr.  Baron  Wood,  at  the  sum- 
commisswn  to  ^^^r  assizes  for  Yorkshire^  in  the  year  1811,  upon  an  indictment 
travel  for  or-  y^bJch  stated  that  he  being  a  person  employed  by  John  Stanley, 
collect  debtfly  Thomas  Cadman,  and  John  Damton,  in  the  capacity  of  a  clerk, 
*n  the59^  5  ^^^^  ^y  virtue  of  his  said  employment,  receive  and  take  into  his  pos- 
er. 85.  though  session  on  account  of  his  said  employers  from  one  Samuel  Latham, 
he  18  employed 

by  many  dirorent  houses  on  each  journey,  and  pays  his  own  expenses  out  of  his  commission 
on  each  journey,  and  does  not  live  with  any  of  his  employers,  nor  act  in  any  of  their  counting 
bouses. 

after  shall  be  committed  or  done,  or  where  any  other  felonies  or  accessaries 
shall  be  hereafter  committed,  perpetrated,  or  done,  shall  have  from  henceforth, 
full  power  and  authority  at  their  sessions  and  gaol  delivery,  to  enquire  by  verdict 
of  twelve  men  of  the  same  shire  or  shires  next  adjoining,  within  England  where 
the  king's  writ  runneth,  there  to  cause  all  such  counterfeiters,  &c.  and  acces- 
saries to  the  same,  to  be  indicted  according  to  the  laws  of  this  land,  in  like 
manner  and  form  as  if  the  same  petit  treasons,  murders,  felonies-,  and  acces- 
saries to  the  same  had  been  done,  committed,  or  perpetrated  within  any  of  the 
said  shires  within  the  said  realm,  and  also  to  hear,  determine,  and  jud|ge  the 
same  according  to  the  laws  of  this  realm. 
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divers  bills  cf  exchange,  valuable  socurities,  and  monies  (speci** 
fying  them) ;  and  that  he  feloniously  and  fraudulently  embezzled, 
secreted,  and  made  away  with  them,  and  so  feloniously  sUAe 
tbem,  contra  formam  stiOuti  (S9'G.  S.  c.  85.)  (a),  and  contra  pacem. 

The  second  count  was  similar  to  the  first,  only  stating  the 
prisoner  to  be  in  the  capacity  of  a  servant. 

The  prisoner  was  convicted  upon  clear  evidence ;  but  a  doubt 
arose,  whether  from  the  nature  of  his  employment  he  was  a  per* 
son  within  the  meaning  of  the  statute* 

The  prosecutors,  Stanley  Sf  Co.y  were  tobacco  manufacturers 
at  Leedsy  and  the  prisoner  was  employed  by  them  as  a  traveller, 
to  lake  orders  for  goods,  and  collect  money  for  them,  fixim  their 
customers.  When  he  was  going  on  his  journeys,  they  gave  him 
a  joumey-^book,  containing  the  sums  he  had  to  receive,  and  the 
names  of  the  pei*sons  of  whom  to  be  received.  Upon  his  return 
from  his  jonmeys,  he  settled  his  account  with  his  employers, 
charging  himself  with  wiiat  he  alleged  he  had  received,  and 
paying  the  alleged  balance  to  his  employers,  and  then  received 
a  commission  for  his  trouble. 

The  prisoner  did  not  live  in  the  house  with  his  employers, 
but  was  a  mamed  man,  and  kept  a  house  in  Leeds.  He  used  to 
travel  for  many  other  people  in  the  same  way  as  for  Stanley  Sf  Co. 
and  upon  the  same  kind  of  commission.  Stanley  Sf  Co.  paid  him 
a  commission  of  f;ve  shillings  per  centum^  for  all  the  goods  he 
sold  for  them,  whether  he  received  the  price  for  them  or  not,  at 
the  stipulated  time,  provided  they  proved  good  debts.     The  pri- 


(a)  By  which  it  is  enacted,  That  if  any  servant  or  clerk,  or  any  person  em- 
ployed for  the  purpose  in  the  capacity  of  a  servant  or  clerk,  to  any  person  or 
persons  whomsoei'er,  or  to  any  body  corporate  or  politic,  shall,  by  virtue  of 
tiuch  employment,  receive  or  take  into  his  possession  any  money,  goods,  bond, 
bill,  note,  banker's  draft,  or  other  vahi^t^le  security  or  effects,  for  or  in  the 
name,  or  on  the  account  of  his  master  or  employer,  and  sliall  fraudulently 
embezzle,  secrete,  or  make  away  with  the  same,  or  any  part  thereof,  every 
such  ofTender  shall  be  deemed  to  have  feloniously  stolen  the  same  fcon  bis 
master  or  employer  for  whose  use  or  in  whose  name,  or  on  whose  account  the 
tame  WHS  or  were  delivered  to,  or  taken  into  the  possession  of  soch  semnt, 
elerki  or  otho*  person  so  employed,  although  such  money,  goods,  &c  was  or 
were  no  otherwise  received  into  the  possession  of  his  or  their  servant,  clerk, 
t^c.  and  every  such  offender,  his  adviser,  procurer,  aider  or  abettor,  shall  be 
liable  to  be  transported  for  any  term  ix>t  exceeding  fourteen  years. 

o  4 
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soner  had  not  only  a  commission  on  the  orders  be  received,  bat 
also  upon  all  orders  that  came  by  letter,  whether  from  him  or 
not,  if  the  debts  proved  good. 

The  employers  allowed  the  commission  on  the  whole  of  the 
goods  contained  in  the  accomit  they  gave  the  prisoner  in  the  first 
instance ;  but  if  any  of  the  debts  proved  bad,  they  took  it  off 
afterwards. 

The  profit  to  the  person  collecting,  ultimately  depended  on 
the  actual  payment  of  the  debt.  The  commission  of  the  house  of 
Stafdey  Sf  Co.  would  not  have  been  sufiicient  to  support  the  pri- 
soner, but  he  was  employed  by  other  persons  in  the  same  way. 
The  prisoner  was  not  employed  as  a  clerk  in  the  counting-house 
of  Stanley  Sf  Co.^  nor  in  any  other  way  than  to  take  orders  and 
collect  debts  for  them,  nor  was  he  employed  as  a  servant  in  any 
other  way.  Staidey  4*  Co.  did  not  pay  hb  expences  on  his 
journeys,  nor  find  him  a  horse,  nor  allow  him  any  thing  but 
in  the  way  of  commission  as  before  mentioned*  Travelling  by 
commission  for  Stanley  4*  Co*  ^^^  others,  was  the  only  employ- 
ment the  prisoner  had. 

The  learned  Judge  reserved  the  point  for  the  (pinion  of 
THE  Judges. 

In  Michaelmas  term,  16th  November,  1811,  all  the  Judges 
were  present  (except  Lord  Ellenborough,  Lawrence,  and 
Bayley  Js.)  and  the  conviction  was  held  right,  (a). 


1811.  REX  V.  JOHN  BATES  SHUKARD. 

mm 

Showing  a  1  HE  defendant  was  tried  before  Lord  Ellenborough,  at 
roeottheuN  ^^^  summer  assizes  tor  Lewes,  m  the  year  1811,  for  a  mis- 
teriMofwhich  demeanor,  upon  an  indictment  which  charged  him  with  havmg 

minal)  though  with  an  intent  of  raising  a  false  idea  in  him  of  the  party's  substance,  is  not  an 
uttering  or  publishing  within  15  6,5.  c.  79.  Nor  will  the  leaving  it  afterwards,  sealed  up,  with 
the  person  to  whom  it  was  shown,  under  cover,  that  he  may  take  charge  of  it,  as  being  too 
valuable  to  be  carried  about,  be  an  uttering  or  publishing. 


{n)  Sec  Rex  v.  Spencer.  Pasch.  ISlS.yiof/. 
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unlawfully,  knowingly,  and  wilfully,  uttered  and  published  a  cer-        1811. 
tain  promissory  note  containing  the  words  "five  hundred,"  ex-     g    '  "  _, 
pressing  the  sum  of  the  said  promissory  note  in  white  letters  an         Case. 
a  black  ground,  without  being  authorized  or  appointed  for  that 
purpose  by  the  Governor  and  Company  of  the  Bank  o( England : 
the  note  was  set  out  as  follows : 

"  Bank  in  England,  1811. 
«  No.  4S106.  No.  43106. 

"  I  promise  to  pay  to  Mr.  James  Jones,  or  bearer,  on 
demand,  the  sum  of  five  hundred  pens.     1811. 

^^ June  II,  London.     II  June,  ISJU 
"  For  the  Governor  and  Company  of  the  Bank  in  England, 

"  Rd.  Denton." 
against  the  form  of  the  statute  (13  G.S.  c.79.).  (a) 
The  defendant  was  convicted. 

The  point  reserved  for  the  opinion  of  the  Judges  was, 
Whether  there  was  a  sufiicient  uttering  and  publishing,  in  this 
case,  of  the  note,  answering  in  other  respects  the  description  of 
the  act,  as  having  white  letters  on  a  black  ground  ? 

The  defendant  had  introduced  himself  to  the  acquaintance  and 
family  of  a  person  of  the  same  name,  an  innkeeper  at  Brighton, 
upon  a  fiibricated  story.  And  in  order  to  persuade  the  innkeeper 
that  he  was  a  man  of  substance,  one  day  after  dinner,  he  pulled 
out  a  pocket  book  and  showed  the  innkeeper  a  500  and  a  50 
note,  of  the  above  description,  of  which  at  the  time  he  only  saw 
the  sums  and  general  form.    The  defendant  said  that  he  did  not 


(a)  The  2.«.  of  13  Gr.3.  c.79.,  after  reciting  that  unwary  and  other  persons 
have  taken  in  payment,  and  otherwise  recdved,  notes,  inland  Inlls,  and  bills  of 
exchange,  with  certain  words  and  characters  so  nearly  resembling  the  notes 
and  bills  of  the  Governor  and  Company  of  the  Bank  c^  England^  as  to  appear 
to  such  persons  to  be  the  notes  or  bills  of  the  Bank  of  England^  enacts, 
that  if  any  person  or  persons,  without  being  authorized  and  a[^nted  by  the 
Grovernor  and  Company  of  the  Bank  o£  England,  shall  knowingly  and  wilfully 
utter  or  publish  any  promissory  note,  inland  bill,  or  bill  of  exchange,  blank 
promissory  note,  inland  bill,  or  bill  of  exchange  containing  the  words  Bank  of 
England  J  or  bank  post  Inll,  or  any  word  or  words  expressing  the  sum  or  amount 
of  such  promissory  note,  inland  bill,  or  bill  of  exchange,  in  white  letters  or 
.figures  on  a  black  ground,  every  person  so  offending,  and  being  thereof  con- 
victed, shall  be  committed  to  the  common  gaol  of  the  county  or  place  where 
the  offisnce  shall  be  committed,  for  any  space  not  exceeding  six  months. 
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1611.        Hke  to  carry  so  mnch  property  sbout  him,  and  desired  the 
8B0KAaD'8     '^•^^T  to  take  oare  of  them  for  him.     The  imikeeper  took  diarge 
of  them  lUMSOTdingly,   and  thought  the  defendant  acted  Tery 
prudently. 

They  were  put  into  a  cover  and  sealed  up  by  the  defendant 
himself;  the  witness,  the  innkeeper  received  them  from  him,  in 
an  envelope,  which,  after  having  kept  for  some  time  upon  some 
suspicions  afterwards  created  by  the  conduct  of  the  defendant,  he 
broke  open  and  found  them  to  contain  the  notes  above  men- 
tioned. 

In  Michaelmas  term,  16th  November,  1811,  the  Judges,  viz. 
Mansfield  C.  J.,  Macdonald  C.  B.,  Heath  J.,  Grose  J., 
Thomson  B.,  Le  Blanc  J.,  Ci^ambre  J.,  Graham  B.,  and 
Wood  B.,  met  (Lord  Ellenborough,  Lawrence  J.,  and 
Bayley  J.,  being  absent)  and  held  this  conviction  wrong,  being  of 
opinion  this  did  not  amount  to  an  uttering.  That  in  order  to 
make  it  an  uttering,  they  seemed  to  be  of  opinion  that  it  should 
be  parted  with  or  tendered,  or  offered,  or  used  in  some  way  to 
get  money  or  credit  upon  it. 


1811.  REX  V.  CHARLES  SEFTON. 

J,  W.  let  part    The  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the 

ofhishouse.  Summer  assizes  for  the  county  o(  Lancaster,  in  the  year  1811, 
wu  a  shop,  ^  tf  ^ 

passage,  cellar,  for  a    burglary   in    the    dwelling-house  of  John   WaWieny   at 

Th  wn  dM "  Liverpool,  and  for  stealing  therein  goods  to  a  very  considerable 
not  sleep         amount,  the  property  oi  James  Waltben. 

wasa'distinct  "^^  ^^^'^  ^^  proved  to  the  satis&ction  of  the  jury,  who  found 
entrance  into  the  prisoner  guilty;  but  it  being  contended  on  the  part  of  the 
but  his  passage  prisoner,  that  the  place  where  the  offence  was  committed,  was 
1k*i^^  ^^\^  ^^^  P*^  of  the  dwelling-house  of  John  Walthen,  as  described  in 
and  they  were  the  indictment^  the  learned  Judge  forbore  to  pass  sentence  cm 

t£e°8  p^of   ^^  prisoner  (who  w^  convicted  at  the  same  assizes  of  anotber 

the  house.  The  Aop  was  brokea  into.  Tas  JfrBCjss  thou^t  (on  case  resenred)that,  by  rea- 
son of  the  internal  communicatioa,  the  son's  part  contiauM  part  of  the  fiuher's  house;  and 
conviction  for  the  burglary  held  right. 
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felony^  but  a  dergyable  one),  and  reserved  the  question  upon  the        IBll. 
diarge  of  burglary  for  the  opinion  of  the  Judges.  ^  ^' 

John  WaUhen^  the  &ther  of  Jamet,  was  owner  of  the  whole         Cve. 
building,  which  was  all  under  the  same  roof,  and  at  the  time  of 
the  ofifence  was  occupied  as  after  mentioned. 

The  principal  front  of  the  building  was  in  a  street  in  Liverpool 
called  Water  Street^  another  side  of  the  building  fronted  a  street 
there  called  Bumford  Street,  that  part  of  the  building  which  wan 
used  as  a  dwelling-house  was  used  and  occupied  as  such  by  the 
father  exclusively,  the  entrance  into  which,  was  by  a  front  door  in 
Water  Street,  where  the  occupiers  of  the  oth^  parts  of  the  build- 
ing had  no  right  of  entrance. 

James  WaUhen,  the  son,  occupied  a  shop,  part  of  these  pre- 
mises, in  which  he  carried  on  his  trade  as  a  linen  draper,  which 
shop  was  the  place  broken  into  by  the  prisoner,  and  from  whence 
the  goods  were  taken. 

He  also  occupied  a  cellar  below,  but  did  not  reside  or  sleep  in 
the  premises  which  he  occupied,  or  in  any  other  part  of  the 
building. 

These  premises  the  son  rented  of  his  father  under  a  parol  agree- 
ment, as  tenant  from  year  to  year ;  his  entrance  into  his  shop  was 
by  another  front  door  from  Water  Street,  which  entrance  belong- 
ed to  him  exclusively. 

iThere  was  no  communication  between  the  shop  and  any  other 
part  of  the  building,  except  by  the  back  door  of  the  shop  opening 
into  the  passage  next  mentioned. 

There  was  another  entrance  into  the  building  by  a  door  from 
Bumfbrd  Street,  which  opened  into  a  passage  within  and  parcel  of 
the  building ;  nearly  at  the  end  of  the  passage  on  the  lefl  hand 
was  the  back  door  of  the  diop ;  of  this  back  door  the  son  had  the 
sole  use,  and  kept  it  locked  at  nights,  and  wh^iever  he  diose. 

In  die  same  passage  were  also  two  small  stair  cases,  one  of  them 
leading  up  to  two  rooms  above,  which  had  no.  further  conymuBi- 
cation  with  the  house,  and  were  let  to  a  third  person,  to  keep 
goods  in,  but  were  not  used  for  any  purpose  of  habitation. 

The  other  staircase  led  down  to  the  cellars,  having  a  door 
at  the  foot  of  it  and  opened  into  another  passage  there,  extending 
from  the  front  of  the  building  in  Bumfbrd  Street,  to  a  door  which 
communicated  with  the  father's  cellars  under  his  dwelling-house. 
This  door  the  father  kept  locked,  and  nobody  had  the  use  of  it 
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IBll,        but  himsel£     On  the  side  of  the  cellar  passage,  opposite  to  the 
^J^-^'      staircase,  there  were  two  cellars,  one  of  which  was  that  which  the 

Septom  8 

Case.        son  rented  of  his  father  and  the  other  was  let  to  a  Jdr.  NeoiU ; 
both  were  used  to  deposit  goods  in. 

There  was  no  entrance  into  the  cellar  passage  at  the  end  of  it 
which  was  next  to  Bumfbrd  ^eet,  except  that  there  was  a  covered 
opening  from  the  street,  down  which,  by  taking  up  the  cover, 
things  were  occaionally  let  down  into  the  cellar  passage,  as  well 
by  the  &ther  for  carrying  articles  into  hb  own  cellars  through  the 
door  of  communication  at  the  other  end  of  the  passage,  as  also 
by  the  son,  when  he  had  occasion  to  put  linens,  &c.  into  his 
cellar. 

The  door  from  Rumford  Street  into  the  upper  passage,  and  also 
the  door  at  the  front  of  the  staircase  going  into  the  cellar  passage, 
were  generally  open  in  the  day-time,  that  the  father  might  have 
access  to  his  own  cellars  that  way,  and  the  other  tenants  to  those 
parts  which  they  occupied;  but  the  son  had  the  key  of  the  door  into 
Buinjbrd  Street^  which  he  locked  up  at  night,  and  also  locked  up 
the  door  at  the  foot  of  the  cellar  staircase  (as  the  witness  ex- 
pressed himself)  as  belonging  to  his  shop. 

llie  father  had  his  coals,  potatoes,  and  some  other  articles 
shot  down  at  the  hole  or  opening  from  Rumford  Street^  and 
his  small-beer  was  carried  in  at  the  door  in  Bumford  Streety 
along  the  upper  passage  and  down  the  staircase  into  the 
cellar  passage,  and  so  into  his  own  cellars.  He  used  this 
right  about  three  times  in  half  a  year,  but  the  passage  was 
never  used  as  a  common  entrance  for  his  &mily. 

In  Michaelmas  term,  16th  November^  1811,  at  a  meeting  of 
ALL  THE  Judges  (except  Lord  Ellenborough,  Lawrence  J., 
and  Baylet  J.)  the  conviction  was  held  right  (Graham  B. 
dubitante).  At  first  Thomson  B.  and  Chambre  J.  doubted,  but 
they  afterward  acceded  to  the  opinion  of  those  Judges  who 
thought  it  properly  laid  as  the  dwelling-house  of  the  &ther,  it 
being  under  the  same  roo^  part  of  the  same  house,  and  oom- 
municating  internally.  But  all  the  Judges  thought  it  a  case  of 
much  nicety,  {a) 


(a)  See  Rex  v.  Hancock,  supra,  170.  and  the  cases  there  referred  to. 
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1811. 

REX  V.  SOLOMON  CARRADICE,  and  another. 

1  HE  prisoners  were  tried  before  Mr.  Baron  Wood,  at  the  Indictment  on 

Westmoreland  summer  assizes,  in  the  year  1811,  on  an  indict**  ^^•f-<?«i*- 

.         ,      •'  '  *.  1.  for  en- 

ment  charging  that  they,  the  said  prisoners,  after  the  1st  otjime,  tering  an  en- 
1765,  and  within  six  calendar  months,  at  the  parish  of  Heoer-  ^d^lSMfiah 
sham,  unlawfully  did  enter  into  a  certain  park,  then  and  there  hred^kept,a^ 
fenced  in  and  enclosed,  called  Levon*s  Park,  of  and  belonging  to  ^he  liver  ^ 

Sichard  Howard,  in  and  through  which  park  there  ran  a  river,  ^««^  running 

-  through  the 

called  the  lUver  Kent,  nxia  feloniously  did  steal,  take,  kill,  and  park.    Jtap- 

cmry  away  certain  fish,  to  wit  (specifying  them),  value  50L,  then  F^w^that 

and  there  bred,  kept,  and  preserved  in  the  said  river,  without  the  walled  round 

consent  of  the  said  Bichard  Howard,  the  owner  of  the  said  park,  S^^wcn^ 

and  of  the  said  river  and  fish  within  the  said  park,  against  the  tered  and 

statute^  &c.  (5  G.  S.  c.  14.  5. 1.)  {a)  and  agunst  the  peace,  &c.        ^^t  there''"^ 

The  prisoners  were  convicted ;  but  it  was  objected,  that  fish  "^^^  fences  to 
,,        1  ,.,..  ,        .,.      keep  in  the 

were  not  kept,  bred,  and  preserved  m  this  nver,  so  as  to  be  withm  deer,  that 

this  branch  of  the  act.  !^?^rt  °*^ 

thing  to  keep 

It  appeared  by  the  evidence,  Xh&tLeoorls  Park  was  enclosed  with  in  the  fish, 

a  large  stone  wall  all  around,  except  where  the  river  ran  into  it  and  not'known  ^ 

out  of  it,  and  at  which  place  there  was  a  railing  to  prevent  the  deer  breed  there, 

from  getting  outof  the  park.  There  was  a  common  footpath  through  ^^3  done  ^ 

the  middle  of  the  park  on  the  south  side  of  the  river,  and  the  ftock  the  river 

but  that  per- 
sons were  never  suflfered  to  angle  in  the  park  without  leave.    Held,  that  this  was  not  a 
place  where  fish  were  to  be  consioered  as  **  hred^  kept^  or  pretervetT*  within  the  meaning  of  thb 
act,  and  therefore  conviction  wrong. 

(a)  By  which  it  is  enacted,  that  in  case  any  person  or  persons  shall  enter 
into  any  park  or  paddock  fenced  in  and  inclosed,  or  into  any  garden,  orchard, 
or  yard,  adjoining  or  belonging  to  any  dwelling-house,  in  or  through  which 
park  or  paddock,  garden,  orchard,  or  yard  any  river  or  stream  of  water  shall 
run  or  be,  or  wherein  shall  be  any  river,  stream,  pond,  pool,  moat,  stew  or 
other  water,  and  by  any  ways,  means,  or  device  whatsoever,  shall  steal,  take, 
kill,  or  destroy  any  fish  bred^  kept,  or  preserved,  in  any  such  river  or  stream, 
pond,  ftc.  or  other  water  as  aforesaid,  without  the  consent  of  the  owner 
thereof,  or  shall  be  aiding  or  assisting  in  the  stealing,  ftc.  any  such  fish  as 
aforesaid,  or  shall  receive  or  buy  any  such  fish,  knowing,  &c.  and  being  thereof 
indicted  within  six  calendar  months  next  after  such  ofience  shall  have  been 
committed,  before  any  judge  or  justices  of  gaol  delivery  for  the  county 
wherein  such  park,  &c.  shall  be,  and  bang  thereof  convicted,  'shall  be  trans- 
ported for  seven  years. 


906  CROWN  CASES  RESERVED. 


18  H.        nortli  side  also,  and  they  both  came  out  near  the  river ;  that  the 

-  T  ""'        river  went  freely  in  its  natural  course  throucrh  the  park,  and  the 

Case.        fish  cookl  pass  in  and  out  of  the  park  at  both  ends,  the  same  as  in 

any  other  part  of  the  river.     The  river  running  uninterrupted  in 

its  natural  course,  there  was  nothing  to  keep  or  preserve  the 

fish  within  the  park. 

It  did  not  appear  that  fish  were  bred  ab  thAi  part  of  ths  river 
which  was  within  the  park,  or  that  the  mer  there  was  ever 
stocked  with  fi$h« 

It  jurther  appeared,  that  deer  had  always  been  kept  in  the  park, 
sa  long  as  one  of  the  witnesses  remembered  (whi<^  v&&  more  than 
thirty  years) :  and  the  river  always  ran  in  the  same  coarse  «• 
long  as  be  oould  remember ;  Mr.  Htmard  did  not  snfier  any  one 
to  angle  in  the  park  without  leave,  and  sometimes  the  servants 
watched  it  by  night  to  prevent  persons  fishing  there. 

The  learned  Judgs  overruled  the  objection,  and  the  prisoners 
were  found  guilty ;  but  he  reserved  the  point  for  the  coosidem- 

tkm  of  THS  JUDGSS. 

The  prisoners'  counsel  then  moved* in  aiarest  (^judgment  on 
two  grounds ;  first,  That  the  ways,  means,  ox  device  by  which  the 
fish  were  taken^  ought  to  have  been  stated  in  the  indictment,  and 
were  not ;  secondly,  That  the  fact  is  alleged  to  be  done  ^oni- 
ously»  and  the  offence  is  not  a  felony^  nor  so  declared  by  die  act. 

The  learned  Judge  overruled  both  these  obgections,  bat  re* 
served  them  for  the  consideration  of  the  JuDosa. 

In  Michaelmas  term,  16th  of  November^  1811,  this  case  was 
first  taken  into  consideration  at  a  meeting  of  aj.l  the  Judges 
(except  Lord  Ellenborough  and  Lawrence  J,))  when  Mans* 
FIELD  C  J.»  Heath  and  Ls  Blanc  Js.,  seemed  to  think  that  the 
fish  were  preserved^  within  the  meaning'  of  the  act,  in  that  part  of 
river,  which  was  within  an  inclosed  park,  where  the  owner  of  ihe 
park  had  the  exclusive  fishery. 

This  case  was  again  taken  into  consideration  on  the  2d  of 
December y  1811,  at  a  meeting  of  all  the  Judges  (exc^t  Mans- 
field C.  J^  Macdonald  C.  B.,  Grose  J.,  and  Lawrence  J.), 
when  the  majority  held  the  conviction  wrong,  on  the  ground  that 
the  fish  voere  not  bred^  kepfj  or  preserved  in  the  park ;  Heath  J. 
and  Le  Blanc  J.  still  appearing  to  retain  their  former  opinion. 

All  the  Judges  present  seemed  to  agree  that  there  wm 
nothing  in  the  two  objections  taken  in  arrest  of  judgment 
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1811. 


REX  V.  WILLIAM  FARRINGTON. 


rii 


1  ICE  prisoner  was  tried  before  Mr.  JusTicfi  Ls  Bi^anc,  at  the  The  prisoner 
smmner  assizes  for  the  county  of  Siaffbrd^  in  the  year  1811,  on  fo^^t^M^re 
an  indictment  charging  that  he,  on  the  10th  of  Oc/oAer,  1808,  to  a  mill  with 
felonioasly,  wiUhUy,  malieioosly,  and  unlawfully,  did  set  fire  to  a  j^^'the^oocu- 
certaifi  miU  at  Abrewasj  In  the  coanty  of  Stqjffbrd^  the  same  mill  PJ^  thereof. 
then  being  in  the  possession  of  Tlujmas  Diskefij  Jouph  JXcien,  injury  to  the 

Benjamin  Wilson,  lUehard  Meek,  and  WiUiam  MonOy,  with  in^  ^^^  ^"^  ^"^ 
•^       '  •^  necessary  con- 

ietU  ta  injure  amd  defraud  the  said  several  persons  (naming  them),  sequence  of 
then  being  li^  subjects  of  the  kn^,  agamst  the  form  of  the  ^^^^^^^ 

statute,  &C.  injure  might 

It  appeared  in  evidence,  that  a  cotton  mill  of  the  persons  for  a  man  must 

named  in  the  indictment  (Dicken  ^  Co,),  was  eonsnmed  by  fire  be  supposed  to 

»  the  montb  of  0.^1806.     The  prbonar  at  tl»t  tim.  w«  ^^^ 

working  as  a  servant  with  the  proprietors  at  another  mill  belong-  9l^^^^  of  ^^ 

ing  to  them,  at  a  very  litde  distance,  thirty  or  forty  yards  ol^  The  45  G.  s. 

c.58.(a)  ex- 
tends to  cases  which  were  before  punishable  under  9G,3.  r.29.(3),  and  is  not  restricted  to 
cases  wliicli  before  Were  not  felonies  without  ckigy. 


(a)  By  $  1.  it  is  enacted.  That  if  any  person  or  persons  shall,  either  in  JEng' 
land  or  Ireland,  wilfully^  maliciously^  and  unlawfully  set  fire  to  any  house, 
tiam,  g;ranary,  hopoasi,  malthouse,  stable,  coach-house,  outhouse,  mill,  ware- 
house or  shop,  whether  such  house,  &c.  shall  then  be  in  the  possession  of  the 
person  or  persons  to  setting  fira  to  the  same,  or  id  the  posstsoMi  of  any 
otlMar  person  or  penons,  or  of  any  body  coiporate^  with  intept  thereby  to 
injure  or  defraud  His  Majesty,  or  any  of  Hu  Majesty's  sulrjects^  or  any  body, 
corporate,  that  the  person  or  persons  so  offending,  their  counsellors,  aiders 
and  abettors,  knowing  of  and  privy  to  such  ofience,  shall  be  and  are  hereby  de- 
dated  to  be  felons,  and  shall  suffer  death  as  in  cases  of  felony  without  benefit 
ofdei^. 

(^)  By  $  2«  of  s  O.  S.  e.  99.  it  is  eoae  ted.  That  if  mxy  pemm  or  penooi  sbaU 
wiliuUy  or  maliciously  bum  or  set  fire  to  any  wiad  saw-oiiU,  or  other  wijidmill» 
or  any  w^termill,  or  other  mill,  such  person  so  ofiending^  being  lawfully  con- 
victed thereof,  shall  be  adjudged  guilty  of  felony  without  benefit  of  clergy,  and 
shall  sufler  death  as  in  case  of  felony  without  benefit  of  deigy. 

By  ^  4.  it  is  enacted,  Tliat  dl  prosecutions  for  the  above  oAnee  are  to  be 
eoittiieacad  witliln  dghtaen  moatbs  afUr  the  eAnce  comasttted. 
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1811.        and  continued  to  work  with  them,  with  the  exception  of  two  or 

_        "      \    three  months,  from  that  time  till  he  was  apprehended  at  the  end 
Fa&kington's  '^'^ 

Case.         ofjtdy,  1811. 

No  suspicion  was  entertained  of  the  mill  being  burnt  otherwise 
than  by  accident. 

On  the  24th  of  Jidy,  181 1,  a  clerk  of  Messrs.  Dicken  4"  Co^y 
having  been  informed  that  the  prisoner  had  told  some  boys  that 
he  had  set  fire  to  the  mill  in  question,  sent  for  the  prisoner,  and 
said  to  him,  '^  Tell  me  how  you  set  this  mill  on  fire?'  The  pri- 
soner answered,  '^  that  he  got  an  old  can,  and  went  to  the  st4>Te 
in  the  old  mill,  and  raked  some  fire  into  the  can  and  carried  it 
across  the  road,  got  through  one  of  the  windows,  and  went  to  one 
of  the  cotton  bins  and  poured  the  coals  in." 

It  was  also  proved  by  another  clerk  of  Messrs.  Dicken  4r  Co^ 
the  prosecutors,  that  on  the  same  24th  ofjtdy  he  went  up  to  the 
prisoner,  and  asked  him  where  he  was  going ;  prisoner  said  he 
did  not  know ;  the  clerk  then  said  you  must  turn  and  go  with 
me;  the  prisoner  said  ^^he  was  willing  to  go,  he  knew  he  de- 
served punishment."  The  clerk  said,  *'  How  did  you  come  to  do 
it  ?'  The  prisoner  replied  '^  He  did  not  know,  except  that  the 
devil  had  put  it  into  his  head." 

It  was  also  proved,  that  at  the  time  of  the  fire  in  October^ 
1808,  there  was  a  stove  in  the  old  mill;  and  there  was  a  window 
in  the  mill  that  was  burned,  through  which  a  person  might  get, 
and  there  was  cotton  in  the  bins. 

But  it  was  stated  by  the  witnesses  for  the  prosecutors  (the 
clerks  of  Messrs.  Dicken  4*  Co.\  that  the  prisoner  was  a  harmless, 
ino£Pensive  man;  that  tliere  never  had  been  any  quarrel  or 
disagreement  between  him  and  his  masters,  or  between  him  and 
any  of  the  clerks,  and  that  they  were  not  aware  of  any  motive 
which  could  induce  him  to  do  the  act. 

The  jury  found  the  prisoner  guilty,  but 

Le  Blanc  J.  respited  the  sentence,  a  doubt  occurring  whether, 
under  the  particular  words  of  the  43  G.  3.  c.58.,  an  intent  to 
injure  or  defiraud  some  person  or  body  corporate  was  not  neces- 
sary to  be  proved,  or,  at  least,  some  fact  fix)m  which  such  intent 
could  be  inferred,  beyond  the  mere  act  of  setting  the  mill  on 
fire. 

The  statute  9  G.  3.  c.29.,  which  makes  it  felony  without  benefit 
pf  clergy,  wiUully  or  maliciously  to  bum  or  set  fire  to  any.  miBf 
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limits  the  prosecution  for  such  oifence  to  eighteen  months  after     ^  IBll. 
the  offence  committed ;  and  the  offence,  which  was  the  subject  of  Farkingtom's 
the  present  indictment,  having  been  committed  near  three  years         ^^•*- 
before  any  prosecution  commenced,  the  indictment  could  only  be 
supported,  if  at  all,  on  the  above  statute  of  the  43  G.  3.  c.  58. 

On  the  2d  of  Decemba^  181 1,  the  Judges  met;  Lord  Ellen- 
borough,  Heath  J.,  Thomson  B.,  Le  Blanc  J.,  Chambre  J., 
Graham  B.,  Wood  B.,  and  Bayley  J.,  being  present,  held  the 
conviction  right ;  that  a  party  who  does  an  act  wilfully,  neces- 
sarily intends  tliat  which  must  be  the  c  ^nsequence  of  the  act^  viz* 
injury  to  the  owner  of  the  mill  burned.  The  Judges  were  also 
of  opinion,  that  notwithstanding  the  statute  43  G.  3.  r.58.,  a 
person  might  still  be  indicted  within  the  eighteen  months  for 
setting  fire  to  a  mill,  without  alleging  it  to  be  to  injure  lor 
defraud  any  person :  and  the  same  as  to  setting  fire  to  the  house, 
or  bam,  or  rick  of  another. 


REX  V.  JOHN  FRANCIS.  1811. 

1  he  prisoner  was  tried  before  Mr.  Justice   Chambre,  at  signing  a  bill, 

the  Old  Baileij  sessions,  in  July^  181 T,  for  forgery.  *^'  in  an  an- 

_,      _  I*    1       .    J.  1  11.  .  1    /^      .        suraed  name  18 

Ine  first  count  of  the  mdictment  charged  hmi  with  forgmg  a  forgery,  if 

an  order  for  the  payment  of  money  as  follows :  —  ^®  °*™®  ^?* 

*    -^  •^  asiumed  to  de- 

fraud the  per- 
"  London^  Sept.  9th,  1808.       son  to  whom 

«  Messrs.  Praed  and  Company,  pay  Mrs.  Ware^  or  beai-er^  gn^'lhouff^^ 
(he  sum  of  Fifteen  Pounds,  for  such  person 

«Jas.  Cooke,  Jun/*  havttakSSe 

"£15     0     0."  bill  had  the 

with  intent  to  defiraud  Jeminia  Ware^  widow.  \^  r^al  ^^^ 

The  second  count  was  for  the  uttering  the  order;  and  the 
third  and  fourth  counts  varied  from  the  two  first,  only  in  alledg« 
ing  the  intent  to  be  to  defiraud  WtUiam  Praed^  William  Tyring- 
ham  Praedy  Kenelm  Digby^  Philip  Box^  Scrape  Bernard,  and 
William  Newconibef  the  bankers  upon  whom  the  order  was 
made. 


210  CROWN  CASES  IlESERVEa 

181  !•  I^  appeared  in  evidence,    that  the  prisoner  on  the  15th   of 

^      -  '^     August^  1 808,  took  lodgings  of  the  prosecutrix  {Jemima  Ware), 
Case.        under  the  name  of  Cooke. 

On  the  9th  of  September  following,  the  prisoner  wrote  a  draft 
on  Praed  4*  Co.,  for  fifteen  pounds,  and  the  prosecutrix  at  the 
prisoner's  request,  gave  him  a  bank  note  in  change  for  it  to  that 
amount ;  she  paid  the  note  away  to  a  Mr.  Haynes,  who  soon  after- 
wards brought  it  back ;  Praed  8^  Co,  having  refused  payment,  on 
the  ground  that  no  person  of  that  name  kept  cash  there.  The  pri- 
soner took  the  draft  into  his  hands,  and  after  reading  it  over  said, 
it  was  a  mistake,  he  had  forgotten  to  put  the  word  ^^  Junior  ;'^  he 
then  wrote  the  word  "  Junior"  to  the  name  of  Cooke,  and  said  it 
would  be  found  right.  The  draft  was  again  taken  to  PraedPs,  and 
they  again  reftised  payment ;  but  before  it  was  brought  back  the 
prisoner  absconded. 

The  cashier  in  the  house  of  Praed  S^  Co.  proved  the  two  pre- 
sentments of  the  draft,  and  that  no  person  of  the  name  of  Cooke, 
either  senior  or  ju?iior,  kept  cash  there.  One  Sobai  Cooke  kept 
cash  there,  and  had  done  so  for  some  years,  but  the  signature  bore 
no  resemblance  to  his  hand. 

It  was  proved  by  the  oflBcer  who  took  the  prisoner  into  cus- 
tody, that  the  prisoner  said  his  real  name  was  John  Francis,  and 
that  Francis  was  the  name  of  his  parents. 

It  was  also  proved  by  an  apothecaiy,  whom  the  prisoner  had 
served  as  an  assistant  in  his  business,  that  he  came  to  serve  him 
under  the  name  of  Frederick  Mordaunt,  and  that  he  passed  by 
that  name  during  the  time  he  remained  in  witness's  service^ 
which  was  about  a  week. 

The  prisoner  was  convicted  and  sentenced ;  but  a'^doubt  having 
arisen  upon  the  Recorder's  report,  the  execution  was  respited, 
and  the  learned  Judge  stated  this  case  for  the  opinion  of  the 
Judges  ;  the  doubt  was, 

Whether  the  facts  in  evidence  established  a  forgery,  or  only 
a  fraud. 

The  objections  to  the  conviction  were,  that  the  prisoner 
came  to  lodge  with  Mrs.  Ware  by  the  name  of  Cooke,  which 
name  he  might  take  if  he  pleased ;  that  he  was  never  known 
to  her  by  any  other  name,  that  he  made  the  draft  on  a 
banker  with  whom  he  had  no  cash  in  that  name,  but  not  in  the 
name  of  any  person  who  had  cash  there,  and  that  his  having 
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borne  other  names  was  unknown  to  the  prosecutrix,  who  knew        1811. 
him  only  by  the  name  of  Cooke.  L,    '  ^/ 

On  the  2d  oi  December,  1811,  all  the  Judges  present,  mz.         Case. 
Lord  Ellenborough,  Heath  J.,  Thomson  B.,  Le  Blanc  J., 
Chambre  J.,  Graham  B.,  Wood  B.,  and  Bayley  J.,  held  the 
conviction  right,  {a) 


REX  V.  HODGSON.         *  1812. 


The   prisoner   was   tried   and   convicted  before   Mr.  Baron  Upon  an  in- 
WooD,  at  the  Yorkshire  summer  assizes,  in  the  year  1811,  on  ^^  thewo- 
an  indictment  for  committing  a  rape  upon  Harriet  Hallidat/,  man  is  not 
spmster.  answer,  whe- 

After  the  rirl  had  given  her  evidence  in  support  of  the  pro-  '^^r  ^hc  has 
^  .  ,  not  had  con- 

secution she  was  cross-examined  by  the  prisoner's  counsel,  who  nexion  with 

put  these  questions  to  her :  f^.'^a- 

Whether  she  had  not  before  had  connections  with  other  persons  ?  lar  person 
and  whether  she  had  not  before  had  connection  with  a  particular  evidence  of 

person  ?  (named).  her  having  had 

sQch  conneC" 
The  counsel  for  the  prosecution  objected  that  she  was  not  tion  admissi- 

obliged  to  answer  these  questions ;  but  it  was  contended  by  the  ^^®' 

prisoner's  counsel  that  in  a  case  of  rape  she  was. 

The  learned  Judge  allowed  the  objection,  on  the  ground  that 
the  witness  was  not  bound  to  answer  these  questions,  as  they 
tended  to  criminate  and  disgrace  herself^  and  said  that  he 
thought  there  was  not  any  exception  to  the  rule  in  the  case 
of  rape. 

The  prisoner's  counsel  called  witnesses,  and  among  others, 
offered  a  witness  to  prove  that  the  girl  had  been  caught  in  bed 
about  a  year  before  this  charge  with  a  young  man,  and  offered  the 
young  man  to  prove  he  had  connection  with  her. 


(a)  Vide  "Rex  v.  Manhail,  supra,  75.    Rex  v.  WhUey,  nipr0,  90.    Rexi. 
Boniieft,  post,  26 1 .    Rex  v.  Peacock,  East.  T.  1814.  patL 

P  2 
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4812.        stamped  label  wherein  it  materially  differed  fram  the  true  and 
1      ^       ,    genuine  stamp  by  sealing-wax,  so  that  when  the  stamped  label 
Case.        was  seen  on  the  bottle  or  box,  the  material  diflerence  between 
the  ti'ue  and  the  counterfeit  stamp  was  not  perceptible. 

When  the  label  was  fixed  on  the  bottle,  the  centre  part  of  the 
counterfeit  stamp  was  cut  out  so  as  to  admit  the  mouth  or  neck 
of  the  bottle  to  come  through ;  and  the  two  sides  of  the  label  were 
pasted  down  on  each  side  of  the  neck  of  the  bottle,  and  then  the 
top  of  the  bottle  and  cork  covered  with  sealing-wax,  and  sealed 
so  as  to  conceal  the  vacancy  occasioned  in  the  stamped  label  by 
the  centre  part  being  cut  out.  Where  the  stamp  was  put  on  a 
box  of  pills  or  lozenges,  the  same  care  was  taken  to  affix  a  seal 
over  the  centre,  and  where  the  centre  was  not  cut  out,  the  same 
care  was  taken  to  affix  a  seal  over  it  so  as  to  leave  nodiing  but 
the  two  sides  of  the  stamped  label  visible. 

The  evidence  was  clear  of  these  stamps  being  so  used  by  the 
prisoner  with  full  knowledge  of  their  being  counterfeit. 

Three  objections  were  taken  by  the  prisoner's  counsel. 

First,  TTiat  the  indictment  was  wrong  in  form,  for  not  averring 
that  the  commissioners  had  provided  a  certain  stamp,  and  de- 
scribing what  that  was. 

Secondly,  That  no  uttering  was  proved  in  the  county  of 
Middlesex^  the  prisoner  not  having  parted  \iith  the  possession  of 
it  in  the  county  of  Middlesex^  because  it  renmined  in  the  care  and 
custody  of  his  servant,  all  the  time  that  the  box  was  in  Middlesex^ 
and  under  his  controul,  so  that  he  might  countermand  the  send- 
ing or  delivering  of  it. 

The  same  objection  was  applied  to  the  counts  for  vending  and 
selling,  in  addition  to  whidi  it  was  contended  that  the  clause  of 
the  act  imposing  the  punishment  on  selling  must  be  taken,  to 
mean,  selling  the  stamps  distinct  from  the  medicines. 

Thirdly,  That  this  was  not  a  felony  under  the  .act,  because  it 
was  not  counterfeiting  the  stamp  or  mai4c  provided  and  used  by 
the  commissioners,  the  stamp  o#  mark  provided  by  them  is 
the  centre  part,  the  crown  and  amount  of  duty  circumscribed, 
and  that  has  never  been  counterfeited  or  imitated ;  the  two  sides 
or  labels  of  the  stamp  are  not  properly  the  stamp  or  any  material 
part  of  it 

Lb  Blanc  J.  overruled  the  several  objecticHis,  but  reserved 
them  with  the  concurrence  of  the  Lord  Chief  Barok  and 
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« 
Chambrs  X  for  the  consideration  of  the  Judges;  and  he  left        1812. 

the  question  to  the  jury  on  the  evidence  and  on  an  inspection  of  ^  '  /  \\^ 
the  stamps  as  they  appeared  on  the  bottles  and  boxes,  and  before  Case, 
they  were  so  used,  whether  tlie  paper  so  uttered  by  the  pri- 
soner did  resemble  the  mark  or  stamp  provided  by  the  commis- 
Bioaers  of  stamps.  The  jury  found  the  prisoner  guilty,  but 
judgment  was  respited  until  the  opinion  of  the  Judges  could 
be  taken. 

In  Hilary  term,  SOth  of  January^  1812,  at  a  meeting  of  all 
THE  Judges,  the  majority,  viz.  Lord  Ellenborough,  Mans- 
field C.  J.,  Grose  J.,  Thoaison  B.,  Le  Blanc  J.,  and 
Bayley  J.,  thought  it  an  uttering  and  vending  in  Middlesex  ,- 
Heath  J.,  Lawrence  J.,  Chambre  J.,  Graham  B.,  and 
Wood  B.,  thought  not;  but  they  all  agreed  it  was  within  tiie  act 
as  to  the  resemblance  to  the  stamp  provided  by  the  commission- 
ers, and  that  the  indictment  was  sufficient,  {a) 


REX^i;.  BENJAMfN  WALSH.  1812. 

The  prisoner  was  tried  before  Macdonald  C.  B.,  at  the  Old  The  prisoner 
Bailey  Januaty  sessions,  in  the  year  1812,  on  an  indictment,  ^^eceiveda 
the  first  count  of  which  charged  the  prisoner  with  stealing  on  Sir  T.  P.  to 
the  5  th  of  December  J   1811,  twenty-two  bank  notes,  each  being  buJsTewriwl 
made  for  the  payment  of  1000/.,  and  one  other  bank  note  for  it  to  thebank- 
the  payment  of  200/.,  being  the  property  of  Sir  Thomas  Plomer,  cashf  and  em- 
knight,  the  money  payable  thereort  being  due  and  unsatisfied  to  bezzled  part. 
Sir  Thomas  Plomer^  the  proprietor  thereof.  edforstealing: 

A  second  count  charged  him  with  stealing  a  certain  bill  of  ^^  ^      ** 
exchange  for  the  payment  of  22,200/.,  being  the  property  of  Sir  fraud  to  induce 

Thomas  Plomer,  and  the  saH  sum  of  money  for  the  payment  dejiveV  the 

check,  it  was  not  larceny,  although  the  prisoner  intended  to  misapply  the  property  when  he 
took  it,  and  misaralied  it  accordingly.  Held,  that  as  Sir  71  P.  never  had  possession  of  the  mo* 
ney  received  at  the  bankers,  but  by  the  hands  of  the  prisoner,  the  indictment  could  not  be 
supported.    S.C.  4  Taunt.  258.  2  Leach,  C.C.  1054. 


(a)  See  case  reserved  on  trial  of  the  same  prisoner  for  another  ofience  of 
the  same  deBcription,  Baster  term,  lB\9,po8t,  229* 
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1812.        whereof  the  said  bUl  of  exchange  was  made,  being  due  thereon  to 
the  said  Sir  Thomas  Plomer^  being  the  proprietor  thereof. 

The  third  count  was  the  same  as  the  second,  omitting  the 
concluding  words,  "  to  the  said  Sir  Thomas  PUmer^  being  the 
proprietor  thereof." 

The  fourth  count  was  also  the  same  as  the  second,  only  calling 
it  a  warrant  made  for  the  payment  of  money. 

Tlie  fifth  count  was  the  same  as  the  fourth,  omitting  the  con- 
cluding words,  "  to  the  said  Sir  Thomas  Phmer,  being  the  pro- 
prietor thereof." 

The  sixth  count  chai'ged  the  prisoner  with  stealing  another  war- 
rant for  the  payment  of  22,200/.,  the  said  warrant  at  the  time  of 
committing  the  felony  being  the  property  of  Sir  Thomas  PlomeVy 
and  the  said  sum  of  money,  secured  by  the  said  warrant,  being 
unsatisfied  to  the  said  Sir  Thomas  Plomer^  the  proprietor 
thereof. 

The  seventh  count  was  the  same  as  the  sixth,  only  omitting 
the  concluding  words,  "  to  the  said  Sir  Thomas  Plomery  the 
proprietor  thereof."  All  the  counts  charged  it  to  be  against  the 
statute. 

It  appeared  that  the  prosecutor.  Sir  Thomas  Homer,  had,  for 
many  years,  employed  Walsh  as  a  stock-broker. 

In  the  summer  of  1811,  the  prosecutor  having  contracted  for 
the  purchase  of  an  estate,  apprised  Walsh  in  August  of  that  year, 
that  he  had  made  such  a  contract,  which  he  expected  would  be 
completed  at  Michaelmas  following ;  and  that  he  should  be  at 
that  time  called  upon  for  payment,  for  which  it  would  be  neces- 
sary to  provide  by  the  sale  of  stock  to  a  large  amount  He 
consulted  Walsh  as  to  the  propriety  of  selling  stock  then,  or  at 
the  time  of  payment.  Walsh  advised  him  to  postpone  the  sale, 
saying  the  prospect  was,  that  stock  would  recover  from  the  de- 
pression it  had  sufl^red.  The  title  to  the  estate  was  not  com- 
plete at  the  time  of  this  conversation. 

In  the  middle  of  the  November  fq^owing,  Walsh  urged  the  pro* 
secutor  strongly  to  sell  the  stock;  the  prosecutor  then  told  Walsh 
the  contract  was  not  complete,  and  that  he  had  no  present  occasion 
for  the  money,  and  it  was  quite  uncertain  when  he  should. 
Walsh  told  him,  that  in  his  judgment  stock  woidd  fall  much 
lower.  Walsh  frequently  urged  the  necessity  of  selling;  and  at 
one  of  these  times  he  stated  it  was  the  opinion  of  intelligent  per- 
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sons  in  the  Su)ck  Exchange,  that  the  S  per  cents,  would  be  as        1812. 
low  as  50.    The'prosecutor  also  consulted  commercial  gentlemen  Jl      ',  - 
as  to  the  propriety  of  selling,  who  had  given  precisely  the  same 
advice  as   Walsh^  as  to  the  probability  that  the  price  of  stock 
would  &11. 

On  the  28th  of  Naoemberj  the  prosecutor  wrote  a  note  to 
JVcdshy  authorising  him  to  sell  13,000/.  4  per  cents,y  and  18,600/. 
S  per  cents*  reduced.  On  the  29th  he  went  to  Walsh's  office,  in 
the  city,  and  saw  him  there.  Walsh  told  him  that  he  had  made 
a  contract  for  the  sale  of  the  stock,  and  asked  the  prosecutor 
whether  he  could  come  to  make  the  transfer  on  Wednesday  or 
J^ursdcn/  following,  saying  it  would  be  necessary  to  give  notice 
of  the  day,  in  order  that  the  purchaser  might  be  prepared  with 
the  money.  The  prosecutor  then  consulted  Walsh  as  to  what 
was  the  best  way  of  disposing  of  the  money  arising  from  the  sale 
of  the  stock ;  Walsh  advised  the  prosecutor  to  purchase  ex- 
chequer  bills. 

On  Monday  or  Tuesdaj^y  the  second  or  third  of  December^  the 
prosecutor  wrote  a  note  to  Walsh^  appointing  Wednesday^  the 
fourth,  to  transfer  the  stock,  and  attended  accordingly  on  that 
day  to  transfer  the  stock,  and  to  purchase  the  exchequer  bills. 
But  Wakh  said  it  was  too  late  to  purchase  exchequer  bills  on  that 
day.  The  prosecutor  then  lefl  Walsh  to  receive  the  money,  which 
Walsh  said  he  should  pay  into  Goslin^Sf  and  that  he  should  call 
on  Sir  Thomas  Plomer  on  the  next  morning  at  eleven,  for  the 
purpose  of  receiving  a  check  for  the  money,  in  order  that  it 
might  be  laid  out  in  exchequer  bills  on  the  following  day.  On 
the  following  morning  Walsh  came  soon  afler  eleven,  and  the 
prosecutor  gave  him  a  check  for  22,200/.  on  Gosling  4*  Co. 

Walsh  represented  that  the  produce  of  the  stock  was  21,774/., 
the  check  Vhich  the  prosecutor  gave  Walsh  upon  Goslings  for 
22,200/.  was  for  the  purpose  of  being  laid  out  in  exchequer  bills. 
Walsh  promised  to  lay  out  the  money  in  that  manner,  and  to 
bring  the  bills  to  the  prosecutor  or  his  banker,  at  four  o'clock  on 
that  day  {TAursd^n^)  the  5th. 

Walsh  came   to  the  prosecutor  at  Lincoln's  Inn,  at  a  half 
past  four,  or  a  quarter  before  five,  and  produced  a  paper  being 
an  account  of  the  sale  of  the  stock,  with  this  memorandum : 
^^  15^500  bought  at  5.  premium  S^  a  day,  which  cannot  be  de- 
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1812.        livered  till  Saturday^  but  the  interest  will  commence  from 

fValsk  said  he  had  contracted  with  Coutt^s  broker  for  the 
15,5002.  of  exchequer  bills,  which  could  not  be  delivered  till 
Saturdcofy  as  they  were  locked  up  in  a  drawer  of  the  banker's ; 
but  that  they  were  to  be  delivered  at  half-past  three  on  Saturday 
the  7Ai  and  that  he  should  call  on  that  day  at  three  o'clock,  to 
receive  a  check  for  the  money  to  pay  for  them,  he  having,  as  he 
stated,  paid  the  money  into  Goslings.  He  produced  a  receqA 
for  6,500^  of  exchequer  bills  which  he  had  lodged  at  Goslings. 
When  Walsh  left,  the  prosecutor  perceived  that  there  was  no  re- 
ceipt of  Godin^s  for  the  1 5,500^.,  and  went  to  Godin^s  to  ^iquire 
about  it,  and  found  no  money  or  bills  had  been  left,  but  exche- 
quer bills  for  6,500/.  'Die  next  morning  the  prosecutor  went  to 
Walshes  office  and  found  he  was  gone,  and  he  never  saw  him  again 
till  in  custody. 

The  prosecutor  stated  that  he  could  not  be  positive  whether 
Walsk  suggested  the  purchase  of  exchequer  bills,  or  he  proposed 
it  himself:  but  he  told  him  the  money  was  not  then  wanted,  and 
asked  Walsh  whether  it  was  not  worth  while  to  invest  the  money 
in  exchequer  bills  in  the  interim.  Walsh  said  it  certaaily  was. 
The  produce  of  the  stock  sold  was  put  into  Goslings  by  a  draft 
on  his  ( Wal^*s)  banker,  and  another  cheek,  which  were  paid. 

Walsh  acted  throughout  as  the  stock-broker  of  the  prosecutor. 
No  specific  directions  were  given  to  Walsh  bat  to  lay  out  the 
produce  of  the  check  in  exchequer  bills;  Wakh  stated  that  he 
had  paid  the  money  into  Gosling^s^  and  the  prosecutor  gave  him 
a  check  to  take  it  out. 

The  prosecutor  stated  that  in  former  transactions  Widsh  had 
often  advanced  his  own  money  t9  buy  stxx:k,  and  then  called  for 
chedcs  to  reimburse  himself. 

It  was  proved  that  eleven  of  the  noted  for  1000/.  each,  which 
had  been  paid  by  Godin^s  to  WaWi  were  paid  by  him  to 
De  Berkt  4*  Cb.  for  American  stock,  and  placed  by  De  Berkt  in 
the  hands  of  his  bankers,  Masterman  Sf  Co. ;  others'  of  the  notes 
were  traced  from  the  prisoner,  and  had  come  into  the  bank,  and 
were  produced  from  thence  cancelled. 

It  also  appeared,  that  on  the  29th  of  Naoember,  the  very  day 
on  which  Wakh  received  an  authority  fix>m  Sir  Thomas  Phmer 
to  seU  the  stock,  he  had  bespoke  American  stock  to  the  amount 
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of  about  11,000/.  sterling,  of  that  sort  which  is  most  desiraUe        1812. 
for  a  person  residing  in  America^  and  that  he  paid  for  it  on  the 
5th  of  December^  by  the  very  notes  which  he  had  received  the 
day  on  which  he  received  die  check. 

It  was  also  proved,  that  on  the  2d  of  DeceTnber  he  had  pur* 
chased  some  hundred  pounds  worth  of  Portugal  coin,  and  his 
letters  proved  that  his  intention  was  first  to  go  to  lAsbon^  and 
from  thence  to  Jmerica.  That  it  was  his  intention  to  absc(»id 
w^as  also  apparent  from  preparations  for  that  purpose  at  his  own 
house  at  Hackney^  when  he  left  it  on  the  morning  of  the  5th 
of  [December  (the  day  on  which  he  paid  for  the  stock),  and 
also  whilst  he  was  in  town  on  that  morning. 

The  facts  given  in  evidence  by  the  prosecutor  were  not  con- 
troverted, and  the  question  left  to  the  jury  was,  whether  the 
prisoner,  before  he  received  the  check,  had  formed  the  design  of 
converting  the  money,  which  should  be  received  by  means  of  it, 
to  his  own  use,  or,  whether  that  design  arose  in  his  mind  after  he 
was  in  possession  of  it.  The  jury  were  directed  that  if  they  were 
of  opinion  tluit  the  former  was  die  &ct,  to  find  the  prisoner 
guilty.  The  jury  were  of  that  opinion,  and  the  prisoner  was 
found  guilty. 

Macdonald  C.  B.  respited  the  judgment,  in  order  that  the 
opinion  of  th£  Judges  might  be  taken  on  certain  objections 
stated  by  the  prisoner's  counsel,  viz. 

As  to  the  counts  which  charged  the  stealing  of  the  bill  of 
exchange  or  warrant  (f .  e.  the  check),  it  was  objected,  that  the 
check  was  one  entire  thing,  and  could  not  be  scud  to  be  stolen, 
as  part  of  the  produce,  viz.  6,500/.,  was  applied  to  the  prosecutor's 
use,  therefore  there  could  not  be  a  taking  of  the  check  with  a 
felonious  intent 

As  to  the  same  counts  it  was  also  objected,  that  under  the 
2  6. 2.  c.  25.  it  was  necessary  that  the  instrument  stolen  should 
be  of  value  in  the  hands  of  the  party  from  whom  it  was  stolen ; 
that  the  check  was  of  no  value  to  the  prosecutor  in  his  own 
hands ;  but*  that  if  it  had  been  lost  by  the  prosecutor,  and  got 
into  the  hands  of  a  third  person,  and  had  been  stolen  from  that 
third  person,  it  would  be  within  the  act,  as  being  then  an 
instrument  of  value  in  that  third  person's  hands,  otherwise  not 
It  was  also  olgected  that  the  prosecutor  had  parted,  in  this  case, 
with  both  the  property  and  possession  of  the  bill  of  exchange  or 
warrant,  and  without  fraud  or  misrepresentation;  and  this  case 
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1812-        was  said  to  be  the  same  as  that  of  a  voluntary  deposit  of  money 
with  a  banker,  who  had  previously  determined  to  apply  it  to  his 

own  use. 

That  the  identical  notes  paid  to  the  prisoner  were  notes  on 
which  the  prosecutor  had  no  specific  claim,  and  never  were 

vested  in  him. 

That  bank  notes  were  not  expected  iq  return  for  the  check, 
but  another,'  and  a  different  thing,  viz.  exchequer  bills. 

And,  that  if  the  prosecutor  had  delivered  the  twenty-three 
notes  themselves  to  the  prisoner,  he  undertaking  to  buy- 
exchequer  bills  with  them,  it  would  have  been  only  a  breach  of 
contract,  which  he  was  to  fiilfil  by  returning  exchequer  bills, 
and  that  he  was  to  be  considered  as  debtor  to  the  prosecutor  for 
the  deficiency. 

In  Htlofy  term,  1st  of  February,  1812,  this  case  was  argued 
in  the  Exchequer  Chamber  before  all  the  Judges  (excq)t 
Lawrence  J.),  by  Scarlett  for  the  prisoner,  and  Gurnet  for 
the  Crown.  And  [again  on  the  1 4th  of  February,  1812,  before 
all  the  Judges  (except  Lawrence  J.  and  Chambre  J.),  when 
all  the  Judges  present  were  of  opinion  that  it  was  not  a 
felony,  and  that  the  conviction  was  wrong,  because  there  was  no 
firaud  or  contrivance, to  induce  Sir  Thomas  Plomer  to  give  the 
check,  because  it  could  not  be  called  his  goods  and  chattels,  and 
was  of  no  value  in  his  hands ;  because  he  had  never  had  pos- 
session of  the  moqay^received  at  the  bankers,  so  that  it  could 
not  be  called  his  money;  and  because  the  bankers  were  dis- 
charged of  the  money  by  paying  it  on  the  check ;  so  that  they 
were  not  defrauded,  and  it  could  not  be  said  the  money  was 
stolen  from  them,  {a) 

(a)  Vide  Phipoe's  Case,  2  East,  P.  C.  599.  S.  C.  2  Leach,  C.  C.  675.  Aickiet^ 
Case,  1  Leach,  C.C.  294.  S  C.  2  East,  P.  C.  675.  NichoUon's  Case,  2£ast, 
P.C.818.  no^.  CoUftunCs  Case,  1  Leach,  C.C.  303.  noHs,  S.C.  2 East, 
P.  C.  672.  See  now  52  G,3.  c.63,  $  l.  by  which  it  is  enacted,  That  if  any 
person  with  whom  (as  banker,  merchant,  broker,  attorney,  or  agent  of 
any  description  whatsoever)  any  ordnance  debenture,  exchequer  bill,  navy, 
victualling,  or  transport  bill,  or  other  bill,  warrant  or  order  for  the  pay- 
ment of  money,  state  lottery  ticket  or  certificate,  seaman's  ticket,  bank- 
receipt  for  payment  of  any  loan,  India  bond,  or  other  bond,  or  any  deed, 
note,  or  other  security  for  money,  or  for  any  share  or  interest  in  any 
national  stock  or  fund  of  this  or  any  other  country,  or  in  the  stock  or  fund  of 
aay  corporation,  company,  or  society  established  by  act  of  parliament  or  royal 
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REX  V.  GEORGE  HAMMON. 


1  HE  prisoner  was  tried  before  Mr.  Justice  Bayley,  (present  A  banker^s 
Mr.  Justice  Heath  and  Mr.  Baron  Wood,)  at  the  Old  Bailey  money  fr<ra 
sessions,  Febnuiryy  1812,  for  stealing  in  the  dwelling-house  of  the  till,  intend- 
Thomas  Birch  and  Abraham  Henry  Chambers^  two  bank  notes  of  zle  it^  is  guilty 
SOL  each.     The  question  reserved  for  the  consideration  of  the  Sf  ^^^^u 
Judges  was,  whether  what  was  done  by  the  prisoner  constituted  cheSofacus- 

a  laiceny.  lieu  of  it,  if 

The  following  facts  appeared  in  evidence :  —  that  customer 

The  prisoner  had,  for  several  years,  been  a  clerk  in  the  bank*  cash  in  tSe  ^ 

ing  house  of  Birch  and  Chambers.    On  the  19th  of  December,  banker's 

1  1  /.    1  hands,  though 

1811,  he  entered  in  one  of  the  ledgers,  to  the  credit  of  John  both  he  and 

Vale^  one  of  their  customers,  a  sum  of  200/. ;  and,  at  the  same  ^^^•^s'^ker 

'  may  suppose 

time,  also  entered  a  like  credit  in  the  common  banking  book  he  has,  and  if 

belonging  to  Vale.    This  was  a  false  credit,  no  such  sum  having  Ja^^  b  A 

been  paid  in  for  Vale,  customer,  not 

to  pledge  his 
own  credit  with  the  bank  or  to  draw  out  money  of  his  own,  but  to  draw  out  money  the  pri- 
soner falsely  pretends  to  have  had  in  in  his  name.    S.C.  4  Taunt.  304.  2  Leach,  C.  C.  1085. 


charter,  or  any  power  of  attorney  for  the  sale  or  transfer  of  any  such  stock  or 
fund,  or  any  share  or  interest  therein,  or  any  plate,  jewels,  or  other  personal 
efiects  shall  have  been  deposited,  or  shall  be  or  remain  for  safe  custody,  or 
upon  or  for  any  special  purpose,  without  any  authority,  either  general,  special, 
conditional  or  discretionary,  to  sell  or  pledge  such  debenture,  bill,  &c.  or  to 
sell,  transfer,  or  pledge  the  stock  or  fund,  or  share  or  interest  in  the  stock  or 
fund,  to  which  such  security  or  power  of  attorney  shall  relate,  shall  sell,  nego- 
tiate, transfer,  assign,  pledge,  embez|;le,  secrete,  or  in  any  manner  apply  to  his  or 
their  own  use  or  benefit,  any  such  debenture,  bill,&c.  or  the  stock  or  fund,  or 
share  or  interest  in  the  stock  or  fund  to  which  such  security  or  power  of 
attorney  shall  relate,  in  violation  of  good  faith,  and  contrary  to  the  special 
purpose  for  which  the  things  hereinbefore  mentioned,  or  any  or  either  of 
them  shall  have  been  deposited  or  shall  have  been  or  remained  with  or  in  the 
hands  of  such  person,  with  intent  to  defraud  the  owner  of  any  such  instrument 
or  security,  or  the  person  depositing  the  same,  or  the  owner  oi  the  stock  or 
fund,  share,  or  interest  to  which  such  security  or  power  of  attorney  shall  relate, 
every  person  so  offending,  in  any  part  of  the  united  kingdom  of  Cheat  JBritam 
and  Ireland,  shall  be  deemed  guilty  of  a  misdemeanor,  and  shall  be  trans- 
ported  for  fourteen  yearSj  or  receive  such  other  punishment  as  the  court  shall 
think  fit. 


222  CROWN  CASES  RESERVED. 

1812.  After  having  made  these  entries,  the  prisoner  carried  the 

^  ■  V  ■  "^  common  banking  book  to  Vale^  and  told  him  that  he  (the 
Cose.  prisoner)  had  paid  200^-  in  the  house  in  Val^s  name;  Vale 
said  he  should  not  have  done  so,  but  was  satisfied  with  the 
reasons  the  prisoner  assigned;  the  prisoner  at  the  same  time 
produced  a  stamp,  and  desired  Vcde  to  draw  upon  the  house  for 
the  2002.  at  two  months,  which  Vale  did. 

On  the  XOihoi  January  J  1812,  the  prisoner  called  agmn  on 
VaU^  and  got  from  him  a  check  upon  the  house  for  100/.,  and  a 
bilt  on  the  house  for  100/.,  in  exchange  for  the  200/.  bill  of  die 
19th  oi  December. 

On  the  11th  of  January^  the  prisoner  took  out  of  the  till,  or 
bank-note  drawer  of  Birch  and  ChamberSy  the  two  50/.  bank-notes 
m^itioned  in  the  indictment,  and  deposited  the  before  mentioned 
check  of  100/.  among  the  ptud  checks  of  that  day,  and  ontered 
in  the  paid  book  of  that  day  these  two  bank-notes  against  this 
check* 

It  was  not  in  the  regular  business  of  the  prisoner  to  pay 
checks,  or  make  entries  in  the  ledgers  or  customers'  books,  but 
he  occasionally  did  both. 

On  the  morning  of  the  11th  of  January ^  the  a{q)arent  balance 
in  fiivour  of  Vale  in  the  ledger,  and  in  Val^s  banking  book,  was 
295/.  185.  2d. ;  but  by  striking  out  the  fiilse  credit  of  the  19th  of 
Decevfiberj  the  apparent  balance  in  his  favour  would  have  been 
9^/.  IBs.  2d.  only;  and,  upon  further  investigation,  it  iqppeared, 
that  before  that  time  the  prisoner  had  made  false  entries  to 
Val^s  credit  to  the  amount  of  830/.  in  the  ledger  and  banker's 
book;  so  that  the  real  balance  on  the  11th  of  January  was 
against  him  to  the  amount  of  several  hundred  pounds. 

It  was  the  rule  of  the  house  of  Birch  and  Co.  not  to  allow 
over  drawing. 

The  830/.  consisted  of  the  four  following  items  :  — 

1811.         IlthJl%,         200/. 

28th  Juney         200/. 

2d  October^        200/. 

IX^Naoembery  230/. 

Each  of  these  sums  was  entered  by  the  prisoner  in  the 
ledger,  and  in  Valets  book ;  and  at  each  of  the  dates  he  told 
Vale  he  had  paid  in  the  sum  mentioned  in  the  entry,  and  got 
from  Vale  a  bill  on  the  house  for  the  amount 
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It  was  ,  insisted  for  the  prisoner,  that  the  taking  these  notes 
under  the  above  circumstances  was  no  larceny ;  because  it  was, 
in  efifect,  a  payment  of  the  check ;  that  Birch  and  Co.  would  not 
be  the  losers  of  the  money,  but  would  be  entitled  to  debit  Vale 
with  the  amount ;  that  this  was  rather  obtaining  a  check  by  false 
pretences  from  Vide^  than  stealing  the  bankers^  notes. 

It  being  thought  that  there  was  some  nicety  in  the  point,  it 
w«s  reserved  for  the  consideration  of  the  Junasa.  - 

Bayley  J.  told  the  jury,  that  if  they  were  satisfied  that  the 
prisoner  was  himself  the  person  who  took  the  notes  out  of  the 
till  or  bank-note  drawer,  they  ought  to  find  him  guilty ;  but  he 
ako  told  the  juvy  that  he  wished  them  to  state  (if  they  found  the 
prisoner  guilty)  whether  they  were  of  opinion  that  he  made  the 
fidse  entries  fraudulently  to  enable  him  if  he  could,  to  get  tlie 
amount  from  Birch  and  Chambers. 

The  jury  found  the  prisoner  guilty,  and  said  they  were  of 
opinion  the  prisoner  paid  himself  the  notes ;  and  that  at  the  time 
he  made  the  false  entries  he  did  it  fraudulently,  to  enable  him, 
if  he  could,  to  get  the  amount  from  Birch  and  Chambers.  They 
also  added,  that  as  he  had  the  check,  be  had  a  right  to  pay  him- 
self the  amount;  but  the  learned  Judge  told  them  this  was 
matter  of  law  which  would  be  included  in  the  case  submitted  to 
THE  JunoES,  but  that  he  would  state  on  the  case  this  opinion  of 
theirs,  so  that  the  prisoner  migfat  have  the  benefit  of  it 

In  Easier  term,  12th  oiAprilj  1812,  present  all  the  Judges 
(except  Lawrence  J«}f  this  case  was  argued  by  Lawes  for  the 
prisoner  and  Gurney  for  the  Crown.  For  the  prisoner  it  was 
contended,  this  was  a  fraud  or  obtaining  money  by  a  &lse  pre- 
tence, and  not  a  felony. 

But  ALL  THE  Judges  held  that  it  was  a  felony ;  and  the  con- 
trivance or  ma<^nery  used  was  to  prevent  its  being  found  out ; 
and  that  therefore  the  conviction  was  right  {a) 


(a)  Afterwards  Birch^  Chamberty  ^  Co,  brought  an  action  against  Vale  of 
money  had  and  received  for  other  sums  obtained  by  fKamiRon  in  the  mann^ 
aboTc  described,  '(he  cause  was  tried  before  lio&n  Ellenborouoh,  at  the 
sittings  after  Eatier  terai,  I8l5»at  Wesimimter,  and  a  verdict  passed  for  the 
plaintiff.  A  motion  was  made  on  the  following  Trinity  'term  to  set  it  aside^ 
and  a  rule  JV1H  granted,' but  the  parties  settled  the  action.  The  court  were  pre^ 
pared  to  make  the  rule  absolute,  thinking  the  action  could  not  be  supported. 
Mas.  Ju]>« 
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1812- 

REX  V.  WILLIAM  EDWARDS. 

If  a  juryman  is  At  the  Lent  assizes  and  general  gaol  delivery  for  the  county 

taken  ill  so  as    ^f  Monmouth,  held  before  Mr.  Baron  Wood,  in  the  year  1812, 

to  be  mcapa-  ^  '  .  . 

ble  of  attend-    during  the  trial  of  William  Edwards  for  a  capital  felony,  in  ma- 

the  eil^^e     '^^^"sly  shooting  at  Lewis  Roberts,  one  of  the  jury  was  seized 

jury  may  be  with  a  fit  and  obliged  to  be  carried  out  of  court,  and  a  surgeon 
dischargedand  ^  n     ^  j  i  . 

the  prisoner      ^^  sent  for  to  attend  him. 

tried  denovo,        Afier  a  considerable  interval,  the  learned  Judge  sent  for  the 

or  another 

juryman  may    surgeon  into  court,  and  examined  him  upon  oath,  as  to  the  abili^ 

be  added  to  of  the  juryman  to  return  into  court  and  attend  the  remainder  of 
the  eleven ;  /     '^ 

but  in  that        the  trial,  and  the  surgeon  said  he  had  been  put  to  bed  and  was 

sor^r  should     ^^  *  *^^®  ^^  ins<ensibility,  and  incapable  of  returning  into  court 

be  offered  his    that  day. 

over  a^^,  as        '^^  prisoner's  counsel  objected  to  any  other  juryman  being 

to  the  eleven,    sworn,  and  urged  that  the  prisoner  should  be  discharged. 

and  the  eleven        ■% 

should  be  WooD  B.  overruled  the  objection,  and  ordered  another  of  the 

S^C™4T"^t  J^"^  returned  iii  the  panel  to  be  ballotted,  telling  the  prisoner 
309.  2  Leadh,  that  he  might  object  to  any  one  that  was  called  and  appeared.  A 
no^  sCampb  P^^*^*^  being  called  and  appearing,  the  prisoner  was  asked  if  he 
207.  had  any  objection  to  him,  and  he  said  "  No ;"  whereupon  be  was 

sworn  upon  the  jury  in  the  place  of  the  absent  juryman,  and  the 
other  eleven  were  all  sworn  over  again,  and  they  were  all  twelve 
charged  over  again  with  the  prisoner,  in  the  usual  manner. 

The  examination  in  chief  of  the  first  witness  being  gone 
through  before  the  juryman  was  taken  out,  that  witness  wa& 
re-sworn  to  give  evidence  as  he  had  done  at  first,  and  then  the 
learned  Judge  told  the  counsel  for  the  prosecution  as  well  as 
for  the  prisoner,  that  the  witness  must  be  examined  over  again ; 
but  they  said  if  the  learned  Judge  read  his  notes  over,  that  would 
be  sufficient,  accordingly  he  read  his  notes  over  to  the  witness, 
asking  him  at  the  end  of  every  sentence  if  it  was  right,  to  which 
he  answered  in  the  affirmative. 

The  counsel  for  the  prisoner  then  cross-examined  the  witness, 
and  the  trial  was  gone  through  in  the  usual  manner  and  the  pri- 
soner was  convicted,  and  received  sentence  of  death,  but  was 
reprieved;  and  at  the   request  of  the   prisoner's   counsel^  the 
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question  was  reserved  as  to  the  regularity  of  the  proceedings  for        1812. 
the  opinion  of  the  Judges*  1,~  ^    ' 

'^  Edwabbs  s 

In  Easter  term,  25th  of  ^^tV,  1812,  this  case  was  argued  by         Case. 

Clifford  for  the  prisoner,  and  Taunton  for  the  Crown,  before 

THE  Judges,*  (except  Lawrence  J.)  when  all  the  Judges 

were  clearly  of  opinion  that  Mr.  Baron  Wood  had  the  power 

of  dischai^ing  the  jury  in  the  manner  above  stated,  and  of 

charging  a  new  jury  with  the  prisoner. 

There  i^peared  some  doubt  at  first,  whether  the  prisoner  had 

had  an  opportunity  afforded  him  of  again  challenging  the  eleven 

jurymen  who  had  been  sworn  on  the  first  jury ;  but,  on  inquiry, 

it  came  out  tliat  he  had  been  asked  whether  he  had  any  objection 

to  any  of  them,  and  he  said  "  No,  he  liked  them  all  very  well;" 

and  the  conviction  was  held  right  (a) 


REX  V.  PHINEAS  ADAMS,  1812. 

j[  he  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the  If  the  owner- 
Lent  assizes  held  at  Taunton^  in  the  year  1 8 1 2,  for  a  grand  larceny  jf  ^J^f^^ 
in  stealing  a  hat,  stated  in  one  count  to  be  the  property  oSBdert  it  is  bo  felony, 
Beer^  and  in  another  count  to  be  the  property  of  John  Pond.  owiwhasbeen 

The  substance  of  the  evidence  was,  that  the  prisoner  bought  a  induced  to 
hat  of  Robert  Beevy  a  hat  maker  at  Uminster.     That  on  the  18th  byafraudulent 
of  January  he  called  for  it,  and  was  told  it  woukl  be  got  ready  JfP'csenta- 

for  him  in  half  an  hour,  but  he  could  not  have  it  without  paying  cannot  belaid 

/•  -  ;«.  inapersonwho 

^^^^^  '    ^  has  never  had 

While  he  remained  with  Beer^  Beer  showed  him  a  hat  which  eitheractiialor 

he  had  made  for  one  Jofm  Paul;  the  prisoner  said  he  lived  next  J^^J^on!^ 

(a)  The  correct  way,  in  such  case,  seems  to  be  to  discharge  the  jury,  and 
order  the  clerk  of  assize  to  make  an  entry  of  their  being  so  discharged,  with 
the  reason  of  it,  and  then  to  call  over  the  jury  again  and  give  the  prisoner  his 
challenges  again.  Mss.  Jttd.  Vide  Xinloch*s  Case,  Fost,  16.  Wedderbum*s 
Case,  iSid.  23.,  and  the  authorities  there  cited,  and  the  argument  of  Mr. 
Justice  Fobteb.  See  also  Sex  v.  Scalbert,  3  Leach,  C.  C.  620.  cor.  LaW' 
EBNCE  J.,  and  2  Hale,  P.  C.  295. 
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Adams's  Case. 


1812.  door  to  him,  and  asked  when  Pcnd  was  to  come  for  his  hat,  and 
was  told  he  was  to  come  that  afternoon  in  half  an  hour  or  an 
hour.  He  then  went  away,  saying  he  would  send  his  brother's 
wife  for  his  own  hat 

Soon  after  he  went  he  met  a  boy  to  whom  he  was  not  known, 
the  prisoner  asked  the  boy  if  he  was  going  to  Uminst^,  and  being 
told  ^at  he  was  going  thither,  he  asked  him  if  he  knew  Boberi 
Beer  there,  telling  him  that  JohnPaul  had  sent  him  toBeer^s  for  his 
hat,  but  added  that  as  he  the  prisoner  owed  Beer  for  a  hat  which 

• 

he  had  not  money  to  pay  for,  he  did  not  like  to  go  himself^  and 
therefore  desired  the  boy  (promising  him  something  for  his  trouble) 
to  take  the  message  from  Paul  and  bring  PattPs  hat  to  him  the 
prisoner ;  he  also  told  him  that  Paul  himself^  whom  he  ^escribed 
by  his  person  and  a  peculiarity  of  dress,  might  perhaps  be  at 
Beer's^  and  if  he  was  the  boy  was  not  to  go  in. 

The  prisoner  accompanied  him  part  of  the  way,  and  then  the 
boy  proceeded  to  Beet's,  where  he  delivered  his  message,  and 
received  the  hat,  and  after  carrying  it  part  of  the  way  for  the 
prisoner  by  his  desire,  the  prisoner  received  it  from  him,  say- 
ing he  would  take  it  himself  to  Paul. 

The  fraud  was  dbcovered  on  PauTs  calling  for  bis  hat  at 
Beer^Sj  about  half  an  hour  after  the  boy  had  left  the  place ;  and 
the  prisoner  was  foimd  with  the  hat  in  his  possession  and  appre- 
hended. 

From  these  and  other  circumstances,  the  falsity  of  the  pri- 
soner's representation  and  his  fraudulent  purpose  were  suf^ 
ficently  established ;  but  it  was  objected  on  the  part  of  the  pri- 
soner, that  the  offence  was  not  larceny,  and  that  the  indictment 
should  have  been  upon  the  statute  for  obtaining  goods  by  false 
pretences. 

The  prisoner  was  convicted,  but  the  leaned  Judge  forbore 
to  pass  sentence,  reserving  the  question  for  the  opinion  of  the 
Judges. 

In  Easter  term,  25th  of  Ajn-ilf  1812,  all  the  Judges  were 

'present  (except*  Lord  Ellenborough,  Mansfield  C.  J.,  and 

Lawrence  J.,)  when  they  held  that  the  conviction  was  wron^ 

that  it  was  not  larceny,  but  obtaining  goods  under   a  fake 

pretence,  (a) 

(a)  See  Pear's  Case,  2  East,  P.  C.  685.  Coleman's  Case,  ibid.  672.  Allan- 
son's  Case,  ibid.  673. 


CROWN  CASES  RESERVED.  227 

1812. 


REX  V.  JAMES  HARVEY. 

1  HE  prisoner  was  tried  before  Macdonald  C.  B.,  at  the  Lent  A  meraoran* 
assizes  for  the  county  of  ^sex,  in  the  year  1812,  upon  an  indict-  that^l'Slh^ 
ment,  stating,   that    William  Ckinnen/j  Esq.  was  indebted  to  p^dasumto 
Thomas  Thompson  the  younger,  in  seven  pounds  for  goods  sold,  ii^po'^ing  any 
and  that  the  prisoner  at  Waltham  Holy  Cross,  on  the  23rd  of  acknowledg- 
Febt^uary,  1812,  did  forge  a  receipt  and  acqmitance  {setXmg  it  CD.  of  his 
forth)  to  defraud  Thomas  Thompson,  against  the  statute,  &c,  edlt^fs  not^*^' 

The  second  count  was  for  uttering  and  publishing  the  said  such  a  receipt 

receipt,  and  the  third  count  for  offering  and  disposing  of  the  tute(a)  makeg 
same.  it  capital  to 

Ther^  were  three  other  counts,  charging  it  to  be  with  intent 
to  defraud  Mr.  Chinnery. 

The  prisoner  was  convicted  upon  clear  evidence,  but  a  doubt 
arose  whether  the  instrument  charged  to  be  forged,  could  be  con- 
sidered as  a  receipt,  that  instrument  being  in  the  following 
terms : — 

^<  Wm.  Chinnery,  Esq.  paid  to   x  tomson,  the  som  of  8 
pounds,^*.  IS,  1812." 

It  was  not  subscribed  in  the  name  of  Thomas  Thompson,. hut 
was  uttered  by  the  prisoner  as  a  genuine  receipt,  and  taken  as 
such  by  Mr.  Chinneri/s  housekeeper.     It  had  the  proper  stamp. 

The  learned  Chief  Baron  forbore  to  pass  sentence,  and  re* 
served  the  case  for  the  opinion  of  the  Judges. 

In  Easter  term,  25th  of  JpriU  1812,  at  a  meeting  of  AXX  the 
Judges  (except  Lord  Eixenborough,  Mansfield  C.  J.,  and 
Lawrence,  J.)  this  conviction  was  held  wrong,  the  Judges 
being  of  opinion  that  this  could  hot  be  considered  as  a  receipt; 
it  was  an  assertion  that  Chinnery  had  paid  the  money,  but  did 
not  import  an  acknowledgement  thereof,  {b) 


(a)  2  0.2.C.25. 1.1. 

ifi)  See  HuiUer^t  CaBc,  2  East,  P.  C.  92s.  S.  C.  2  Leach.  C.  C.  624. 
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1812. 


REX  V.  THOMAS  LONGDEN. 


If  A.  stands  1  HE  prisoner  was  tried  and  convicted  before  Mr.  Jusncs 
sive  weapon  in  Bayley,  at  the  Lent  assizes  for  the  county  of  Noiihamptofi,  in 
the  door-way  the  year  1812,  for  stabbing  c7o5^//  Richaf'dson,  with  intent  to 
wrongfully  to    niurder,  disable,  or  do  him  some  grievous  bodily  harm. 

prevent/.^.         Judgment  was  respited,  in  order  that  the  opinion  of  the 

from  leaving  it  ^  i  i      r  i,      . 

and  others        JuDGES  might  be  taken  on  the  followmg  case. 

andV°wT"^'  The  prisoner  was  a  private  in  the  army,  and  one  Chambers 
has  a  right  in  was  a  drummer  in  the  same  regiment;  they  stopped  with  a  de- 
struggles  with  sorter  tbey  had  taken  at  an  inn  kept  by  Richardson's  father,  and 
him  to  get  his  whilst  they  were  there,  one  James  Martin  pressed  thein  to  inlist 
him,  upon  him.  Tliey  at  first  refused,  but  Chambers  at  last  gave  him  a  shil- 
^^'ro/^'f  ling  for  that  purpose.  Martinis  brother  afterwards  joined  them 
jI.'s  stabs  C.  it  in  the  room  they  were  in,  and  soon  aflerwards  James  Martin 
in  2)  if'c  wanted  to  go  away,  but  Chambers  and  the  prisoner  would  not  let 
^ies.  him,  unless  he  would  tell  his  name,  which  he  refused.     Their 

altercation  produced  a  crowd,  and  Chambers  drew  his  sword, 
stood  in  the  door-way  of  the  room  they  were  in,  and  swore  he 
would  stab  any  one  that  offered  to  enter.  Richardson,  tlie  inn« 
keeper,  contrived  to  get  by  Chambers,  and  his  son  Joseph  seized 
the  arm  in  which  Chambers  held  his  sword,  and  was  wresting  the 
sword  from  him,  when  the  prisoner  who  had  been  struggling 
with  James  Martin  to  prevent  his  getting  away,  came  behind 
Joseph  Richardson,  and  stabbed  him  in  the  back  with  his  bayonet 
It  was  insisted  for  the  prisoner,  that  Chambers  had  authority 
as  a  drummer  to  inlist  Martin,  that  they  were  warranted  in 
detaining  Martin,  and  that  they  acted  merely  to  prevent  Martinis 
rescue. 

The  learned  Judge  did  not  think  Chambers  had  any  such 
authority,  or  that  they  were  warranted  in  detaining  Martin,  but 
he  respited  the  judgment  till  the  point  should  have  undergone 
further  consideration. 

In  Easter  term,  25th  of  April,  1812,  at  a  meeting  of  all  the 
Judges  (except  Lord  Ellenborough,  Mansfield  C.  J.,  and 
Lawrence  J.)  the  conviction  was  held  right,  that  neither  the 
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prironer  or  Chambers  had  any  authority  to  inlist  Martin^  and  181«, 

that  it  would  have  been  murder  if  death  had  ensued.  («)  ^  ■"  v  ^  ^ 

Sentence  was  accordingly  passed  on  the  prisoner,  but  he  was  Case, 
afterwards  reprieved  and  recommended  to  mercy. 


REX  V.  THOMAS  COLLICOTT.  1812- 

Ihe  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  the  The  offence  of 

Old  Bailey  sessions,  February^  1812,  and  found  guilty  of  uttering  ^"^^  * 

and  vendingpi^ier  with  a  forged  and  counterfeited  mark  andstamp  will  be  com- 

therecMi,  which  was  forged  and  counterfeited  to  resemble  a  certain  ^tl^e  rime  of 

mark  and  stamp  provided  and  used  in  pursuance  of  the  44  G.  3.  uttering,  that - 

^o  part  which  is  a 

^•^^-  genuine  Mamp 

The  forged  stamp  was  upon  a  box  of  medicine,  and  all  the  would  in  temw 

BDeciiV  the  a'^ 
parts  which  were  visible  resembled  a  genuine  stamp ;  but  what  mount  of  duty 

would  have  been  the  centre  in  the  genuine  stamp,  and  which  *•  concealed 

°  ^  and  in  fact  cut 

would  have  specified  the  amount  of  the  duty,  was  cut  out,  and  out,  and 
the  vacancy  was  concealed  by  a  paper  giving  an  account  of  the  jJ^t^fh^^L 
medicine.  F^P^".  "^^  c"- 

The  difierence  between  the  forged  and  genuine  stamps  is  contain  any 

pointed  out  in  the  former  case  of  Bex  v.  Collicott,  reserved  at  the  thing  specify- 
_  .        .  ,..  ing  the  amount 

January  sessions,  1812.  (o)  ofduty, pro- 

It  was  insisted  that  it  was  essential  to  a  genuine  stamp,  that  it  ™ed  the  part* 

should  specify  the  amount  of  duty,  and  that  this  was  not  done  in  like  a  genuine 

these  parts  of  this  stamp  which  were  exposed  to  view.  jS^v.Cfa^tf 

Mr.  Babon  Wood  and  Mr.  Justice  Bayley  thought  the  ntpra,  312. 

point  deserved  further  consideration,  and  accordingly  reserved 

the  case  for  the  opinion  of  the  Judges. 

In  Easier  term,  S5th  April  1812,  this  case  was  argued  before 

the  Judges,  and  they  were  of  opinion  that  the  conviction  was 

right. 

(a)  Vide  teciiont  75  &  74.  of  the  Mutiny  Act^  whereby  such  soldien  only  a^ 
belong  to  a  recruiting  party  have  authority  to  enlit t  persons. 
tfi)  Supra,  p.  213. 

2 » 
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1812. 

REX  V.  WILLIAM  WYATT. 

In  murder  it  is  1  HE  prisoner  was  tried  and  convicted  before  Mr.  Justice 
award  the^day  Chambke,  at  the  Lent  assizes  for  the  county  of  ConvwaUj  in  the 

of  execution  in  year  1812,  upon  an  indictment  against  him  for  murder. 

the  sentence  •  •  

the  statute  in        '^^^  ^^y  of  the  week  on  which  the  trial  took  place  was  ThursdiOfj 

that  "^P®^*  but  by  mistake  it  was  supposed  to  be  Friday  ;  and  in  passing  the 
rectory;  and    sentence,  the  execution  was  directed  to  be  on  the  following 

will  not  vitiate  Immediately  after  sentence^  the  court  was  adjourned  till  the 
the  misSris  "^^^  morning,  without  the  intervention  of  any  other  business. 
discoveredand  The  error  was  discovered  soon  after  the  adjournment,  and  the 
ing  the  assizes,  prisoner  was  directed  to  be  brought  up  at  the  sitting  of  the  court 

in  the  morning,  which  was  accordingly  done,  and  sentence  was 
passed  (before  any  other  business  was  entered  upon),  directing 
the  execution  to  take  place  upon  the  Saturday. 
4  An  order  was  then  made  pursuant  to  the  authority  given  by 
the  4th  and  7th  sections  of  the  statute  25  G.  2.  c.S7.,  to  stay  the 
execution,  and  relax  the  restraints  imposed  by  the  act,  in 
order  to  take  the  opinion  of  the  Judges  upon  the  case. 

The  first  section  of  the  statute  25G.  2.  c.S7.  directs  gene- 
rally that  all  persons  who  shall  be  found  guilty  of  wilful  murder, 
shall  be  executed  according  to  the  law  on  the  day  next  but  one 
after  sentence  is  passed^  unless  it  shall  happen  to  be  Sunday^  and 
in  that  case  on  the  Monday  following. 

The  second  section,  after  directing  how  the  bodies  shall  be 
disposed  of  in  Middlesex  and  .London^  enacts,  that  in  case  the 
conviction  and  execution  shall  be  in  any  other  county  or  place, 
the  judge  shall  award  the  sentence  to  be  put  in  execution  the 
next  day  but  one  after  such  conviction^  except  as  aforesaid. 

The  thii'd  section  enacts,  that  sentence  shall  be  pronounced 
in  open  court  immediately  after  the  conviction  of  such  murderer, 
and  before  the  court  shall  proceed  to  any  other  business,  tmless 
the  court  shall  see  reasonable  cause  for  postponing  the  same ;  in 
which  sentence  shall  be  expressed  not  only  the  usual  jndgment 
of  death,  but  also  the  time  appointed  thereby  for  the  execution 
thereof,  and  the  marks  of  infamy  thereby  directed  for  such 
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ofienders,  in  order  to  impress  a  jast  horror  in  the  mind  of  the        1812« 
ofiender,  and  on  the  minds  of  such  as  shall  be  present,  of  the     ^  "^  -/ 
heinous  crime  of  murder.  Case. 

The  fourth  section  enacts,  that  after  such  sentence,  in  case 
there  shall  appear  reasonable  cause,  it  shall  be  lawful  for  the 
judge,  before  whom  such  criminal  shall  have  been  so  tried,  to 
stay  the  execution  of  the  sentence  at  his  discretion,  having  regard 
to  the  true  intent  and  purpose  of  the  act. 

The  first  clause  of  the  statute  thus  only  directing  the  time 
when  the  execution  shall  be :  the  second,  that  the  judge  shall 
award  the  time,  viz,  the  day  next  but  one  after  conviction :  the 
third,  having  specified  the  time  when  the  sentence  shall  be 
pronounced,  and  required  that  in  such  sentence  the  time  ap- 
pointed by  the  statute  for  executing  it,  as  well  as  the  marks  of 
infamy,  shall  be  expressed ;  and  the  fourth  clause  giving  a  discre- 
tionary power  to  the  judge  to  stay  the  execution.  The  following 
questions  were  submitted  for  the  opinion  of  the  Judges. 

first.  Whether  the  statute,  as  far  as  it  requires  the  time  of 
the  execution  to  be  expressed  in  pronouncing  the  sentence,  is  not 
to  be  considered  as  directory  only,  without  invalidating  the  judg- 
ment when  omitted,  or  preventing  the  entry  of  the  proper  judg- 
ment on  record  specifying  the  time  of  execution  ? 

Secondly.  Whether,  supposing  the  specification  of  time  to  be  a 
necessary  act  in  pronouncing  sentence,  the  error  was  not  legally 
corrected,  by  what  was  done  in  open  court  the  next  morning, 
the  court  not  having  proceeded  to  any  other  business  whatever 
in  the  intermediate  time? 

In  Easter  term,  25th  of  April,  1812,  this  case  was  taken  into 
consideration  at  a  meeting  of  all  the  Judges  (except  Mans- 
field C.  J.  and  Lawrence  J.),  when  Lord  Ellenborough, 

•  

Macdonald  C.B.,  Heath  J.,  Grose  J.,  Chambre  J.,  and 
Bayley  J.,  thought  the  time  did  not  form  a  necessary  part  of 
the  sentence,  and  that  the  statute,  in  that  respect,  was  merely 
directory ;  they  were  also  of  opinion,  that  notwithstanding  the 
statute,  THE  Judge  might,  if  he  saw  fit,  order  a  person  convicted 
of  murder  to  be  executed  immediately,  or  at  any 'time  within 
forty  eight  hours  after  the  conviction,  as  he  might  do  in  any  other 
capital  felony.  All  the  Judges  agreed  that  an  error  in  pro- 
nouncing the  sentence  might  be  set  right  during  tlie  assizes. 

«  4 
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1812.  Thomson  B.,  Le  Blanc  J.,  and  Graham,  B.,  thought  that 

\^  '    ,       the  time  of  execntion  formed  a  necessary  part  of  the  sentence^ 
Case.        as  well  as  dissection,  but  that  a  mistake  in  that  respect  mi^t  be 
set  right  during  the  assizes,  (a) 


1812. 


REX  V.  JOHN  RANSON. 


Secreting  a  1  HE  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
ingcounby  "'  Old  Bailey  sessions  in  May,  1812,  on  an  indictment  on  the  7tb 

and  not  rtiitu-  The  first  count  charged,  that  the  prisoner  was  employed  in 
b^^w^th^  certain  business  relating  to  the  post-office,  that  is  to  say,  in 
steftute?  (r.9.  facing  letters  brought  to  the  post-office,  to  be  sent  by  the  post, 
^^  and  that  on  the  17th  of  Aprils  1812,  a  certain  letter  brought  to 

C.C.  1090»    '  the  post-office  to  be  sent  by  the  post  tdHarding^  Oakesy  and 

WiUington^  at  Tamiwrthy  and  containing  thirty  promissory  notes 
for  five  pounds  each  came  into  his  hands  and  possession,  being 
a  person  so  employed ;  and  that  he,  to  wit,  on  the  same  day 
so  having  the  said  letter  in  his  hands  and  possession,  feloniously 
did  secrete  the  said  letter  containing  the  said  several  promis- 
sory notes,  the  same  being  the  property  of  Dorriens,  Magensy 
and  Co.  The  second  count  charged,  that  the  prisoner  being  so 
employed,  and  having  the  said  letter  containing  the  said  thirty 
promissory  notes  in  his  possession,  stole  and  took  out  of  the  said 
letter  two  of  the  said  promissory  notes  of  iTorn^n^  &  Co.  The 
third  and  fourth  counts  stated  the  property  to  be  of  Harditig, 

(a)  See  Rex  v.  Fletcher^  supra,  58. 

(b)  The  7  G,3,  C.50.  «.I.  enacts,  That  if  any  deputy,  clerk,  agent,  letter- 
carrier,  post-boy,  or  rider,  or  any  other  ofEcer  or  person  whatsoever  employed 
in  receiving,  stamping,  sorting,  charging,  carrying,  conveying,  or  delivering 
letters  or  packets,  or  any  other  business  relating  to  the  post-office,  shall  secrete, 
embezzle,  or  destroy,  any  letter,  packet,  bag,  or  mail  of  letters  which  he  shall 
be  entrusted  with,  or  which  shall  have  come  to  his  hands  or  possession,  contain- 
ing (among  other  things,)  any  bank-note,  promissory  note,  &c.  whatsoever  for 
the  payment  of  money,  or  shall  steal  and  take  out  of  any  such  letter  or  packet 
that  shall  come  to  his  hands  or  possession  any  such  bank  note,  &c.  or  pro- 
missory note  whatsoever  for  the  payment  of  money,  being  thereof  convicted^ 
shall  be  deemed  guilty  of  felony  without  cleigy. 
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OakeSj  &  Co.  There  were  counts  on  the  second  section  of  the        1812. 
act  for  stealing  a  letter  out  of  the  post-o£Sce,  but  which  were         "-  '  / 
thought  not  to  apply.  Case. 

It  appeared  that  the  prisoner  was  employed  in  the  post-ofBce 
as  a  &cer  of  letters.  It  was  his  business  (tc^thef  with  other 
persons)  as  the  letters  were  brought  into  the  post-office  and  laid 
in  a  heap,  to  separate  and  place  them  with  the  directions  down- 
wards so  as  to  receive  readily  the  post  stamp. 

The  letter  in  question,  together  with  three  other  letters,  all  di* 
rected  to  Harding^  Oakes^  and  Co.  Tartmorth^  were  put  into  the 
post-office,  on  the  evening  of  the  17th  of  April.  The  other 
three  letters  arrived  at  Tamnxionih  in  the  course  of  the  post,  on 
the  18th  of  April,  and  bore  the  post  mark  of  the  17th  of  April. 
In  the  fourth  letter  (the  subject  of  the  indictment)  were  enclosed 
thirty  notes  of  five  pounds  each  of  the  Tamwortk  bank,  in  this 
form: — 

^^  I  promise  to  pay  the  bearer  on  demand  five  pounds  at 
Messrs.  Dorriens,  Magensy  and  Co.,  bankers,  London. 

"  Value  received, 
"  No.  4927.  "  For  Harding,  Oakes,  Sr  Willinglonj 

28  March,  1812.  "  Charles  Oakes. 

**  Five  pounds." 

This  letter  did  not  arrive  till  the  19th  o(  April,  and  bore  the 
London  post  mark  of  the  J  8th ;  and  on  opening  it  was  found  to 
contain  only  twenty-eight  notes  of  five  pounds  each,  instead  of 
the  thirty  notes  proved  to  have  been  enclosed  in  the  letter  before 
it  was  sent  to  the  post-office.  The  numbers  of  the  two  notes 
missing  were  4922  and  4952. 

On  tlie  21st  of  April,  the  prisoner  tendered  in  payment  of 
some  goods  to  a  tradesman  in  London  one  of  the  Tavvworth  bank 
notes  (N^.  4922,)  missing  from  the  letter,  and  produced  at  the 
same  time  another  five  pound  note  of  the  same  Tamworth  bank. 

The  note  No.  4922,  as  well  as  all  the  other  notes  enclosed  in 
the  letter  to  Harding  Sc  Co.,  were  of  the  same  description  as 
above.  These  notes  had  been  paid  at  the  house  of  Dorriens  and 
Co.,  and  were  on  their  return  to  Harding  and  Co.  for  the  purpose 
of  being  reissued. 

Harding  axidi  Co.  were'at  liberty,  under  tlie  revenue  acts,  to  re- 
issue their  promissory  notes  from  51.  to  10/.  for  tliree  years. 
Their  notes  when  paid  at  Dorriens  and  Co.  were  not  crossed  as 
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1812.        paid,  nor  was  any  mark  put  upon  them,  and  when  returned  to 
d]^^3w     Harding  and  Co.  were  reissued  without  any  mark  to  signify  they 
Case.        had  been  before  issued  and  paid. 

Before  the  case  went  to  the  jury,  the  counsel  for  the  prisoner 
objected,  that  the  notes  inclosed  in  this  letter  having  been  paid, 
were  not  promissory  notes  within  the  statute;  that  having onoe 
been  paid  they  were  not  the  promissory  notes  of  Harding  and 
Co.  till  by  their  act  of  reissuing  they  had  again  made  themselves 
responsible. 

On  the  other  hand,  the  difference  was  pointed  out  between 
this  act  of  parliament  and  2G.2C.25.5.3.,  the  present  act  not 
using  the  words  ^^  secured  thereby  and  remaining  unsatisfied  ;*' 
and  it  was  observed,  that  the  notes  in  question  getting  into  cir- 
culation, equally  bound  Harding  and  Co.  as  any  other  notes 
issued  by  them. 

Graham  B.  reserved  the  point  for  the  consideration  of  th£ 
Judges,  and  the  case  was  left  to  the  jury  on  the  counts  for  se- 
creting the  letter  containing  the  two  notes. 

The  jury  found  the  prisoner  guilty. 

In  Trinity  term,  6th  of  June^  1812,  this  case  was  taken  into 
consideration  by  all  the  Judges  (except  Gibbs  J.)  when  die 
majority,  viz.  Lord  Ellenborough,  Mansfield  C.  J.,  Heath  J., 
Grose  J.,  Graham  B.,  Wood  B.,,  and  Bayley  J.,  held  the 
conviction  right,  that  these  were  promissory  notes  within  the 
meaning  of  the  statute;  Macdonald  C.  B.,  Thomson  B.,  Le 
Blanc  J.,  and  Chambre  J.,  were  of  a  contrary  opinion. 

At  the  Old  Bailey  July  sessions,  1812,  Le  Blanc  J.  delivered 
the  following  opinion  of  the  Judges. 

^^  This  was  an  indictment  against  the  prisoner  on  the  statute 
7  G.S.  C.50.  5.1.  charging,  that  he  being  a  person  employed  in 
the  business  relating  to  the  post-office,  viz.  in  facing  letters  and 
packets  brought  to  the  general  post-office  in  London,  to  be  finom 
thence  sent  by  the  post,  did  feloniously  secrete  a  certain  letter 
which  had  been  brought  to  the. post-office  in  London,  to  be  sent 
by  the  post  from  London  to  Tamnsxyrih^  containing  thirty  pro* 
missory  notes  of  five  pounds  each,  which  letter  had  come,  to  his 
hands  as  such  &cer  of  letters. 

^^  It  appeared  in  evidence,  that  this  letter  was  put  into  the 
post-office  in  London  with  three  other  letters,  directed  to  the 
same  persons,  bankers  at  Tamvaorih,  on  the  nth  oi  April,  1812 ; 
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that  the  three  arrived  at  Tamftoortk^  in  the  course  of  the  post,  on 
the  ISth,  bearing  the  post  mark  of  the  17th,  but  that  the  fourth 
letter  (the  subject  of  the  indictment)  did  not  arrive  at  Tanvooorth 
until  the  19th  of  Aprils  and  bore  the  London  post  mark  of  the 
18th  of  Aprilj  and  on  opening  it,  was  found  to  contain  only 
twenty*eight  notes  of  five  pounds  each,  whereas  it  ought  to  have 
oontivined  thirty  notes,  that  number  having  been  proved  to  have 
been  indosed  in  it  before  it  was  sent  to  the  post-office  in  London* 
One  of  the  notes  missed  was  indentified  by  its  number,  vix.  4922, 
which  note  was  proved  to  have  been  tendered  in  payment  by  the 
prisoner  on  the  21st  of  Aprils  he  having  at  the  same  time  pro- 
duced to  the  tradesman  another  five  pound  note  of  the  same 
Tanvax^h  bank. 

*^  The  jury  upon  the  evidence  produced  upon  the  trial,  were 
satisfied  that  the  prisoner  had  taken  the  opportunity  which  his 
emp1o}nQ[ient  in  the  post-office  afforded  him,  of  withdrawing  this 
letter  fix>m  the  office  on  the  17th  of  Aprils  the  day  it  was  put  in, 
and  returning  it  into  the  post-office  again  on  the  18th,  and  in  the 
mean  time  of  taking  out  two  of  the  notes  which  it  contained, 
or  at  least  one  of  th^n,  and  they  accordingly  found  him  guilty. 

'^  There  was  no  doubt  whatever  of  the  guilt  of  the  prisoner  in 
point  of  fact,  nor  that  what  he  did  amounted  to  a  secreting  the 
letter;  but  at  the  trial  an  objection  was  taken  on  behalf  of  the 
prisoner,  that  these  notes  contained  in  the  letter  were  not  in 
point  of  law  promissory  notes  within  the  meaning  of  the  act  of 
parliament,  inasmuch  as  they  were  promissory  notes  payable  to 
bearer,  drawn  by  Harding^  Oakes^  and  Willtngtonj  bankers  at 
Tanvwortk,  made  payable  at  the  banking-house  of  Dorriens  and 
Co*  in  Lofiidon ;  which  had  in  fact  been  paid  at  the  banking-house 
in  Londorij  and  were,  at  the  time  of  the  felony  charged  to  have  been 
committed,  in  their  passage  back  to  Tamworthy  for  the  purpose  of 
being  reissued  by  the  bankers  there ;  which  those  bankers  had 
right  to  do  under  the  revenue  acts,  for  a  certain  time.  The 
objection  was,  that  till  they  reached  the  place  of  their  destination, 
viz.  the  bank  of  Harding^  Oakes,  and  WiUington  at  ToTjtwortk^ 
and  had  been  reissued  by  them,  th^  were  to  be  considered  as 
paid  notes  only,  and  of  no  force  or  value  as  promissory  notes, 
and  therefore  not  fidling  within  the  meauing  of  the  act  of  parlia- 
ment And  on  this  objection  the  learned  Judge  before  whom 
the  prisoner  was  tried  at  the  last  session  in  this  place  respited 
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1812.        judgment,  and  reserved  the  case  for  the  consideration  of  allthb 

'  -  ■  ^^     Judges. 

Case.  *^  1"^'^  ^se  was  taken  into  the  consideration   of  all  the 

Judges,  who  met  and  deliberated  upon  it  in  the  course  of  the 
last  term. 

^^  The  statute  2  G.  2.  c.  25.  which  makes  it  felony  to  steal  or 
take  by  robbery  among  other  enumerated  securities  ^  any  pro- 
missory note  for  the  payment  of  money/  uses  the  expression, 
'being  the  property  of  any  other  person  noimthstanding  any  qfiht 
said  particulars  are  termed  in  law  a  chose  in  action^  and  enacts 
that  ^  it  shall  be  deemed  to  be  a  felony  of  the  same  nature^  and  in 
the  same  degree  and  with  or  without  benefit  of  clergy,  in  the 
same  manner  as  it  would  have  been  if  the  ofiender  had  stolen  any 
other  goods  of  like  value  with  the  money  due  on  such  notes,  &c* 
or  secured  thereby  and  remaining  unsatisfied/  The  act  of  7  G.  S. 
c,  50.  makes  it  felony  to  secrete  any  letter  or  packet  containing 
any  note  (among  other  securities)  but  without  noticing  the  money 
secured  thereby,  or  due  thereon  remaining  unsatisfied.  It  ap- 
peared to  some  of  the  Judges,  that  these  acts  being  made  for  the 
protection  of  property  of  the  same  description,  were  to  be  con- 
tinued as  made  in  pari  matena,  and  that  the  term  'promissory 
note*  in  each  act  was  to  be  taken  to  mean  promissory  notes  on 
which  the  money  thereby  secured  still  remained  due  and  un- 
satisfied to  the  holder  thereof;  that  such  could  not  be  predicated 
of  these  notes,  the  money  due  thereon  and  secured  thereby  hav- 
ing been  paid  already  to  the  holders  thereof  by  the  bankers  in 
London^  who  were  the  agents  of  the  country  bankers,  and  that 
till  they  had  been  again  sent  forth  into  the  world  by  the  makers 
thereof,  they  were  not  securities  for  money,  nor  was  any  thing 
due  thereon. 

''  The  majority  of  the  Judges,  however,  are  of  opinion  that 
the  notes  contained  in  this  letter  properly  fall  within  the  descrip- 
tion of  promissory  notes  mentioned  in  the  act  of  parliament  of 
the  7  G.  3.  C.50.,  and  therefore  that  the  prisoner  was  rightly  con- 
victed. 

"  The  notes,  in  point  of  form,  were  strictly  promissory  notes, 
they  remain  uncancelled  on  the  face  of  them,  and  as  against  the 
makers  of  them,' the  banking  house  at  Tam*morthi  they  were  valid 
and  obligatory,  so  that  into  whose  ever  hands  they  might  come, 
for  valuable  consideration,  they  would  be  productive  and  avail- 
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mble  against  the  makers  of  them.     And  the  Judges  who  enter*        1812. 
tained  that  opinion  considered  the  act  of  the7G.S.  r.50,  asin-     \^"^  / 
tended  to  protect  all  valuable  securities  of  that  denomination         Case. 
mentioned  in  the  act  which  should  be  sent  by  the  post,  from  de- 
predation on  the  part  of  the  persons  employed  by  the  post- 
office,  that  these,  were  valuable  to  the  possessor  of  them  and 
available  against  the  makers  of  them,  and  fell  within  both  the 
word  and  meaning  of  the  act. 

**  The  consequence  is,  that  the  verdictpronounced  by  the  jury 
on  the  trial  of  this  indictment  at  the  last  session  is  warranted  in 
point  of  law,  and  that  judgment  must  be  pronounced  accord- 


REX  V.  WILLIAM  MARTIN  LOLLEY.  1812. 

JLhe  prisoner  was  tried  before   Mr.  Baron  Wood,   at  the  Onanindlct- 

Lancashire  summer  assizes,  in  the  year  1812.     The  indictment  mf^^hereiSe 

stated,  that  he  on  the  18th  of  July^  42  G.  3.  at  Liverpooly  was  first  marriage 

married  to  Anne  Sevaia,  widow,  and  afterwards  to  Helm  Hunter,  JtiTnota  valid 

spinster,  the  said  Anne  his  former  wife  being,  then  living.  defence  to 

The  two  marriages  were  proved  to  have  been  duly  solemnized  yorceh  vinculo 

at  Liverpool,  and  that  the  first  wife  was  alive  a  week  before  the  ^c^]^V^^ 

assizes.  fore  the  second 

The  prisoner's  defence  was,  that  his  former  wife  had  divorced  found^%n 

him  in  Scotland  before  his  second  marriage,  and  that  his  second  grounds  on 

wife  when  she  married  him  was  fully  acquainted  with  it;  as  was  nage  cannot  be 
also  the  surrogate  who  granted  the  licence  for  the  second  mar-  dissolved  <iw»- 

riage.    These  fects  were  established  in  proof.  in  England. 

The  decree  of  the  commissary  or  consistorial  court  of  Scotland  ^'f  ™^ofces 

*'  ,-11  and  sentences 

under  the  seal  of  the  court  was  produced,  and  duly  proved  and  referred  to  in 

authenticated.     It  stated  all  the  proceedings  previous  to  the  '{j^jt  n 
decree,  and  the  decree  of  divorce.     It  appeared  to  be  an  action  are  divorces 
instituted  by  Amie  Sugden  (the  maiden  name  of  the  first  wife)  of  the  ecclesi- 
against  the  prisoner,  stating  a  fact  of  adultery  committed  by  him  astical  courts 
in  Scotland,  and  concludes  by  praying  that  he  be  declared  guilty  limits  to  which 
of  the  crime  of  adultery,  and  that  he  may  be  divorced  from  her,  *'**  *y^-  *• 
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1812.  her  society,  fellowship,  and  company,  in  all  times;  that  he  may 
1^ '  ,  be  declared  to  have  forfeited  all  the  rights  and  privileges  of  a 
Case.  lawful  husband ;  and  that  she  may  be  entitled  to  marry  any  tree 
man  as  if  she  never  had  been  married,  or  as  if  he  (the  prisoner) 
was  naturally  dead.  It  goes  on  to  pray  alimcmy,  and  she  swears 
that  there  is  no  collusion  between  her  and  her  husband.  The 
depositions  of  witnesses  to  prove  the  fact  of  adultery  are  stated 
the  commissioners  then  find  him  guilty  of  adultery,  and  decree  as  1 

prayed,  repeating  the  terms  before  stated. 

The  deputy  clerk  of  the  commissaiy  court  of  Scotland^  proved 
that  this  court  held  jurisdiction  of  matters  of  divorce  in  Scotlandy 
that  it  has  jurisdiction  throughout  the  whole  of  Scotland  upon 
marriages  and  divorces,  that  there  is  an  appeal  from  it  to  the 
court  of  session,  and  that  court  remits  it  back  to  tlie  consistory 
court,  with  instructions  to  affirm  or  reverse  the  divorce;  that 
when  an  action  of  divorce  is  instituted,  the  party  instituting  takes 
an  oath,  called  an  oath  of  calumny,  by  which  the  pursuer  swears 
that  he  or  she  believes  the  facts  stated  in  the  action  to  be  true ; 
and,  that  there  is  no  concert  or  collusion  between  the  parties  car- 
rying on  the  action.  The  defendant  does  not  take  any  oath.  The 
witness  said,  that  he  understood  that  this  court  had  authority  to 
divorce  parties  residing  in  Scotland^  that  there  was  a  difference 
of  opinion,  whether  forty  days'  residence  in  Scotland  by  both  par- 
ties, was  necessary  to  give  the  court  jurisdiction,  or  whether,  if 
the  o£Fence  is  committed  in  Scotland  and  the  party  dted,  resides 
there  it  was  sufficient,  without  any  previous  residence* 

A  solicitor,  who  had  been  in  practice  in  the  Scotch  ecclesiastical 
court  about  twenty  years,  proved  that  he  was  employed  by  Mrs. 
LoUey  to  institute  these  proceedings,  and  that  he  never  saw  the  pri- 
soner till  the  witnesses  were  examined  on  the  process  of  divorce, 
and  had  no  reason  to  think  there  was  any  collusion  in  the  pnn 
ceeding.  There  was  a  defence  by  the  prisoner  denying  the  libel^ 
and  his  solicitor  attended  the  examination  of  witnesses.  Mrs. 
LoUey  was  in  Scotland  in  the  month  of  Novemberj  and  remained 
there  till  the  decree  was  obtained,  xnz.  on  the  20th  of  March 
following. 

Helenj  the  second  wife,  proved  that  she  had  agreed  to  many 
the  prisoner  if  a  divorce  took  place. 

Raine,  for  the  prosecution,  insisted  that  tlus  Scotch  divorce 
was  of  no  validity  sk>  as  to  authorise  a  secojid  marriage  in  England^ 
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and  to  excuse  the  prisoner  from  the  crime  of  bigamy  under  the  1812. 
third  section  (a)  of  1  Jac.  !•  c.  1 1,  which  point  the  learned  Judge  *_  ^  •  - 
reserved  far  the  opinion  of  the  Judges.  Case. 

Raine  then  insisted,  that  although  there  was  no  collusion  as 
between  LoUey  the  prisoner  and  his  first  wife,  so  as  to  make'the 
divorce  (if  good  in  itself)  void  on  that  ground,  yet  that  it  had 
been  obtained  under  such  circumstances  of  fraud  and  circum- 
vention practised  upon  his  first  wife,  and  of  fraud  and  imposition 
upon  the  court  that  pronounced  the  decree,  that  it  could  not 
be  set  up  as  a  bar  to  the  prosecution. 

Evidence  was  then  given,  showing  that  the  prisoner  took  his 
wife  into  Scotland^  that  she/ might  be  induced  to  institute  a  suit 
against  him  there  for  his  misconduct;  and  that  he  cohabited 
witii  a  prostitute  there,  for  the  very  purpose  of  irritating  his 
wife,  and  furnishing  ground  for  the  divorce. 

HoLROYD  for  the  prisoner  mentioned  the  Duchess  of  King- 
stones  case{b)  as  being  very  different  from  the  present,  because  she 
obtained  her  divorce  by  collusion,  and  then  set  it  up  as  her 
defence;  whereas  Mrs.  LMey  did  not  collude  witii  her  hus- 
band, {c) 

The  learned  Judge  also  reserved  this  last  point  for  the  con- 
sideration of  THE  Judges. 

The  prisoner  was  found  guilty,  subject  to  these  points  re- 
served, and  judgment  was  respited  to  the  following  assizes. 

This  case  was  argued  before  all  the  Judges  in  Serjeant^  Inn 
Holly  on  Monday  J  the  7th  of  December ^  1812,  by  Brougham 
for  the  prisoner,  and  Littledale  for  the  Crown;  when  the 
Judges  held  the  conviction  right,  being  unanimously  of  opinion, 
that  no  sentence  or  act  of  any  foreign  country  or  state  could 
dissolve  an  English  marriage  d  vinctdo  matrimonii^  for  ground  on 
which  it  was  not  liable  to  be  dissolved  d  vinculo  matrimonii  in 
England^  and  that  no  divorce  of  an  ecclesiastical  court  was 

(a)  Which  provides  that  nothing  contained  in  that  act  **  shall  extend  to  any 
person  or  persons  that  are  or  shall  be  at  the  time  of  such  marriage  divorced  by 
any  sentence  m  any  ecclesiastical  court,  or  to  any  person  or  persons  where  the 
former  marriage  shall  be  by  sentence  in  the  ecclesiastical  court  declared  to  be 
void  and  of  no  effect,  nor  to  any  person  or  persons  for  or  by  reason  of  any 
former  marriage  had  or  made  within  the  age  of  consent." 

(i)ll  St.Tr.262. 

(r)Hawk.  P.C.C.42. 
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within  the  exception  in  s.S.  of  1  Jac*  1.  c.  11.,  unless  it  was  the 
divorce  of  a  court  within  the  limits  to  which  the  1  Jac.  1.  ex- 
tends. The  Judges  gave  no  opinion  upon  the  husband's  con- 
duct in  drawing  on  his  wife  to  sue  for  the  divorce,  because  the 
jury  had  not  found  fraud,  {a) 


1812. 


REX  V.  SARAH  MAYNARD. 


found  ^lilty  of 
con 
under  the 
45  G,  5.  c,  58. 

4.4. 


Upon  a  trial      1  HE  prisoner  was  indicted  at  the  summer  assizes  for  Kent^  in 

on  thecoron-   ^  jgj^    for  the  murder  of  a  child,  which  if  bom  alive 

er  8  mquest  J  ^  -  » 

for  the  mur-     would  have  been  a  bastard. 

tf^^chUd,  a         '^^  ^^^  ^^  thrown  out  by  the  grand  jury.     The  prisoner 
woman  maybe  was  then  arraigned  upon  the  coroner's  inquest,  and  tried  before 
cefdment     Macdonald,  C.  B.     She  was  acquitted  of  the  murder,  but  the 
jury  found  that  she,  by  secret  burying,  endeavoured  to  conceal 
the  birth  of  the  child. 

It  was  suggested  to  the  learned  Chief  Baron  by  the  bar, 
that  doubts  were  entertained,  whether  where  the  bill  o(  indict- 
ment had  been  returned  ^'  not  a  true  bill,*'  and  the  trial  proceeded 
upon  the  coroner's  inquest,  the  case  fell  within  the  provisions  of 
the  43  G.  3.  c.  58.  5.  3  &  4. 

In  the  latter  part  of  the  third  section  it  is  enacted,  ^'  that  all 
trials  shall  be  governed  by  the  same  rules  of  evidence,  &c.  and 
shall  proceed  as  in  other  cases  of  murders;"  and  by  the  fourth* 
section  it  is  enacted,  ^^  that  it  shall  and  may  be  lawful  for  the 
jury,  by  whose  verdict  any  prisoner  charged  with  such  murder 
as  aforesmd,  shall  be  acquitted  to  find  the  concealment." 

The  word  charged  being  used  generally,  the  learned  Chief 
Baron  conceived  that  it  must  apply  as  well  to  a  charge  by  in- 
quisition as  to  a  charge  by  indictment,  but  in  deference  to  the 
doubts  which  were  intimated  to  him  as  existing  upon  the  sub- 
ject, he  respited  the  judgment  and  saved  the  point  for  the  opinion 
of  THE  Judges. 


(5)  See  thiftcfwe  cited  in  Tovey  v.  Lindsay,  1  Dow.  Rep.  124. 
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In   Michadmas  term,    14th   of  Naoemberj   1812,   all  the      .  1812. 
Judges  met  (except  Le  Blanc  J.),  they  were  all  of  opinion  that    ^j^^^^f 
a  coroner's  inquisition  was  a  charge^  and  therefore  the  prisoner         Case, 
was  charged  with  murder,  so  as  to  justify  the  finding  of  the  con- 
cealment and  consequent  punishment  for  it,  and  they  held  the 
finding  right  (a) 


REX  V.  JOSEPH  BALDWIN.  1812. 

1  HE  prisoner  was  tried  and  convicted  before  Mr.  Baron  Thom-  ^  ^  indict- 

■^  ,  roent  against  a 

SON,  at  the  Monmouth  summer  assizes,  in  the  year  1S12,  upon  recetver  after 

an  indictment  which  set  forth,  that  at  the  great  sessions  held  at  ^"^rindoal 
Brecouj  in  and  for  the  county  of  Brecon^  on  the  7th  of  Aprils  it  is  no  objec- 
52  G.  3.,  before  George  Hardinge  and  Abel  Moysey,  Esqs.,  ^|Jd*^/con-^ 
Justices  of  the  great  sessions  for  the  county  of  Brecon^  one  Isaac  ▼iction  of  the 
PaweUj  otherwise  JZ:^,was  duly  convicted  by  a  jury  of  the  country  Jt  app^re 
for  feloniously  stealing  certain  goods  (specifying  them),  the  pro-  tjj«rein  that 
perty  of  David  Thomas ;  and  that  the  prisoner,  at  BedweUty,  in  was  askedif 
the  county  of  Monmouth^  feloniously  received  part  of  the  said  *^®jj^  ^iSTVit 
goods  (specifying  them)  knowing  them  to  be  stolen.  does  not  state 

A  copy  of  the  record  of  conviction  of  PcnoeU  was  produced,  and  ^"orhowthe 
proved  to  have  been  examined  with  the  original  in  the  custody  of  jurors  were  re- 
tbe  prothonotary  of  the  great  sessions.  This  copy  of  the  record  set  that  the  only 

forth  the  style  of  the  irreat  sessions  as  stated  in  the  present  indict-  award  against 
•^  ^  ,  the  pnnci[)al  IS 

ment,  and  the  indictment  found  by  the  grand  jury  in  the  common  that  he  be  in 
formagainstPon^Z^for  the  larceny,  and  proceeded  thus: — "And  ^^^J^^' 
the  said  Isaac  Powell^  otherwise  Ikey^  havuig  heard  the  said  indict-  ses,  2  Leach. 
ment  read,  and  being  asked  whether  he  xdos  guilty  of  the  felony  ^\9"  ^^^'  *" 
Vhereof  he  stood  indicted,  or  not  guilty,  saith  that  he  is  not  guilty 
thereof^  and  prayed  to  be  tried  by  God  and  his  country;  and  Wil- 
liam Jones,  &c.  (stating  the  jurors*  names),  good  and  lawful  men  of 
the  country  aforesaid,  being  chosen,  charged,  and  sworn  to  enquire 
between  our  sovereign  lord  the  king  and  the  said  Isaac  Powell, 
otherwise  Ikey,  of  the  felony  aforesaid,  do  upon  tlieir  oath  say. 


(«)  See  same  poiat  in  Rex  ?.  Cole,  3  Campb.  3?  l.  S.C.  2  Leach,  C.  C.  1095. 

R 
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1812.        that  the  said  Isaac  Pomell,  otherwise  Ikey^  is  guilty  of  the  felony 

D  ,'•«»-     whereof  he  stands  indicted,  and  find  the  value  of  the  several 
Baldwin  8  ' 

Case.  goods  and  chattels  so  feloniously  stolen,  taken,  and  carried  away, 
to  amount  to  the  value  of  forty  shillings ;  and  the  said  Isaac 
PaweUf  otherwise  Ikey^  in  mercy,"  &;c. 

The  following  objections  were  raised  by  the  prisoner's  counsel : 

First,  That  though  the  copy  of  the  record  produced  was  proved 
to  have  been  examined  with  the  original  in  tlie  custody  of  the 
prothonotary  at  Bt^ecorij  yet  that  it  should  also  have  been  signed 
by  the  prothonotary. 

Secondly,  That  no  issue  appeared  to  have  been  joined,  and 
therefore  the  principal  could  not  be  said  to  have  been  convicted. 

Thirdly,  That  the  judges  are  described  to  be  justices  of  the 
great  sessions  ^or  tke  county  of  Brecon^  whereas  by  the  34  & 
35Hen.  S.c.26.  the  justices  are  to  be  for  the  shires  of  Bxulnorj 
Brecon,  and  Glamorgan^  and  should  have  been  so  described; 
and  that  it  was  not  set  forth  how  they  derived  their  authority. 

Fourthly,  That  the  record  sets  forth,  that  the  principal  was 
asked  whether  he  *was  guilty,  not  whether  he  is. 

And  lastly.  That  no  judgment  appears  to  have  been  given 
against  the  principal,  only  that  he  is  amerced. 

Some  of  these  objections  appeared  to  tlie  learned  Judge  to 
have  no  weight  in  them,  but  he  thought  that  others  deserved 
further  consideration,  and  he  reserved  them  all  for  the  opinion 
of  THE  Judges. 

In  Michaelmas  term,  14th  of  'Saoemher,  1812,  all  the  Judges 
met  (except  Le  Blanc  J.,  who  was  absent),  and  held  the  con- 
viction right ;  and  were  of  opinion  that  none  of  the  objections 
were  valid,  (a) 


(fl)  Vide  Hymanh  case,  2  East,  P.  C.  782. 
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1S1& 

REX  V.  BRUCE. 

T^HB  prisoner  was  tried  and  convicted  before  commissioners  ^^^  ^^  ^^ 
vnder  the  2SfIen.B.  c.l5.{a)  {vtz,  Xjohd  Ellenbobougu  and  imderihe 
Thomson  B.),  at  the  Admiralty  sessions  at  the  Old  Bailey^  in  «8ifeii.8.ca5» 
the  year  1812|  upon  an  indictment  for  murder.  striked  to 

The  murder  was  committed  in  Milford  Hceoen^  seven  or  eight  jj^^^^jj^ 
miles  from  the  river's  mouth,  or  open  sea,  and  sixteen  miles  the  body  of 
below  any  bridge  across  the  river;  the  passage  where'the  murder  v^^  the ' 
was  committed  was  about  three  miles  across,  and  the  place  itself  ^Y^  H^*  ^ 
about  twenty  three  feet  deep,  and  never  known  to  b^  dry  but  at  body  of  a 

veiy  low  tides.    Sloops  and  cutters  of  100  tons  were  able  to  «»i*'^^ 
,  y^  common  law 

navigate  where  the  body  was  found ;  and  nearly  opposite  to  that  tribumdi  have 
place  men  of  war  were  able  to  ride  at  anchor.    It  appeared,  that  J^^  fuA*!>'" 
the  deputy  Vice  Admiral  oi  Pembrokeshirje  had  of  late  employed  tion. 
his  water  bailiff  to  execute  process  in  that  part  of  the  Haven,  q^  q^  iq^^   * 

All  the  Judges  me|b  (except  Gilose  J.)  on  the  23d  of  De^ 
cembeTy  1812,  to  consider,  whether  the  place  where  the  offence 
v(Qs  committed  was  to  be  considered  within  the  jurisdiction  of 
the  commissioners;  and  they  were  unanimously  of  opinion  that 
it  was,  although  it  was  within  the  body  of  the  county  of  Pembroke^ 
and  although  the  common  law  ^ibunals  had  a  concurr^t  juris- 
diction, {h) 

The  prisoner  was  afterwards  executed. 


(a)  The  first  section  enacts.  That  all  murders^&c.  hereafter  to  be.  committed 
on  or  upon  the  sea, or  in  any  oth^  haven,  river,  creek,  or  place  where  the  admip 
fbI  or  admirals  have  or  pretend  to  have  power,  authority,  or  juriscyctjoo,  shall 
be  enquired,  tried,  heard,  determined,  and  judged,  in  such  shires  and  pkoes  in 
the  realm  as  shall  be  limited  by  the  King's  commission  or  commissions,  to  be  di- 
rected for  the  same,  in  like  form  and  condition  as  if  any  such  offence  had  been 
committed  or  done  in  or  upon  the  land. 

(fr)  Lord  Coke's  opinion  on  this  point  in  Z,  Inst  1 15.,  and  that  of  the  judges  in 
4  Inst.  134, 135,  were  considered  erroneous.  MSS.  Jun. 


r2 
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181S. 


REX  V.  DAVID  JENKINS  and  another. 


let  toil,  and  a  ^^^  prisoners  were  tried  and  convicted  before  Mr.  Justice 
varahouMuib-  GiBBS,  at  the  Watvnck  Lent  assizes,  in  the  year  1813,  upon  an 
roof,  and  with  indictment  for  a  burglary,  charged  to  have  been  committed  in  fie 
an  internal       dwelling-house  qfjosiah  Richardsy  at  Birmingham* 
tk>n  to  the  Mrs*  Richards^  it  appeared,  was  the  owner  of  a  dwelling-house, 

mAB %m!     ^^  warehouse,  under  the  same  roof,  and  communicating  toge- 

warehoiiie»in  ther  within;  there  was  also  an  pxtemal  door  to  one  of  the 
an  indictment  « 

forburslaiy,     warehouses. 

cannot  be  de-       The  dwellinff-house,   Mrs,  Richards  let  to  her  son  Josiah 

icribed  as  the 

dwellings         Richards^  the  person  mentioned  in  the  indictment    The  ware- 

house  of  il.  house  she  let  to  her  son  Josiah  and  his  younger  brother  at  a 
separate  rent  The  two  brothers  carried  on  their  joint  business 
in  the  warehouse.  The  communication  between  the  warehouse 
and  the  dwelling-house  was  constantly  used  by  Josiah  the  dder 
brother.  The  younger  brother  had  no  interest  in,  or  concern 
with,  the  dwelling-house; 

The  prisoners  broke  into  the  warehouse  and  plundered  it  in 
the  night 

The  learned  Judge  reserved  this  case  in  order  to  have  the 
opinion  of  the  Judges,  whether,  under  these  circumstances^  the 
prisoners  were  properly  convicted  of  breaking  into  the  dwelling^' 
house  qfjosiah  Richards. 

In  Easter  term,  15th  oi  Mcty,  181S,  at  a  meeting  of  all  the 
Judges  (except  Lord  Ellenborough  and  Mansfield  C.  J., 
who  were  absent),  it  was  unanimously  agreed  that  the  warehouse 
could  not  be  considered  as  the  dwelling-house  o(  Josiah  Richards, 
as  laid  in  the  present  indictment,  Josiah  Richards  holding  the 
house  in  which  he  lived  under  a  demise  to  himself  alone,  and  the 
warehouse  under  a  distinct  demise  to  himself  and  his  brother. 
The  eonviction  was  held  wrong. 
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REX  V.  SAMUEL  MILLARD. 


iHE  prisoner  was  tried  before  Mr.  Barok  Graham,  at  the  IfthepoMM* 
Shrewsbmy  Lent  assizes,  in  the  year  1813,  on  an  indictment  for  f^IJJdinstra- 
dlsposing  of  and  putting  away,  on  the  27th  of  November,  1812,  mentsis  oftr- 
a  5L  Bank  of  England  note,  knowing  it  to  be  forged,  with  intent  Sjl'S?"'* 

to  defraud,  &c.  S^^  ^^'^' 

ledge,  there 

On  the  27th  of  November,  1812,  the  prisoner  came  about  miutberegu- 
six  or  seven  o'clock  in  the  evening  to  the  Bed  Lion  pubHc-house  luLf^^i^ 
at  Broseley,  kept  by  one  Thomas  Tedstell;  he  called  for  some  stniments 
negus,  and  gave  in  payment  for  the  negus,  and  a  debt  which  he  ^^^hSthi* 
also  owed,  a  5L  Bank  oi  England  note.   This  note  was  regularly  prisoner  re> 
produced  in  court,  and  proved  to  be  a  forgery  throughout.  money  on  nich 

When  the  note  was  received  from  the  prisoner  it  was  sent  to  an  instrument, 

^  and  reoetved 

the  Brosehf  bank,  and  on  its  being  presented  to  the  cashier  of  the  theinstniment 

bank  he  perceived  it  was  a  forgery,  and  detained  it.    The  pri-  J[!^^"^tii- 
soner,  who  sat  in  the  bar,  enquired  more  than  once  after  the  out  prodndu^ 
note  during  the  absence  of  the  ostler,  who  was  sent  with  it  to  „|^^  ^^  J„]y 
the  bank.     When  the  ostler  returned  the  prisoner  was  told  that  accounting  for 
he  had  given  a  bad  SL  Bank  di  England  note;  he  asked  where  it  ducti^ 
was,  he  was  told  at  the  bank. 

It  appeared  that  the  prisoner  was  in  the  habit  of  visiting  the 
public-house  kept  by  Tedstell,  and  that  about  six  weeks  previous 
to  the  time  in  question  he  had  tendered  in  payment  to  the 
waiter  at  that  inn  a  H.  Leicester  bank-note,  which  was  also  sent 
to  the  Brosefy  bank,  and,  on  inspection,  was  returned,  not  being 
considered  a  good  note.  The  prisoner,  on  coming  to  the  house 
about  a  fortnight  afterwards,  and  on  being  informed  that  this 
note  was  bad,  changed  it  for  a  good  note. 

About  twenty  minutes  after  the  5/.  Bank  of  England  note  in 
question  had  been  sent  to  the  Brosely  bank,  and  after  the  prisoner 
had  been  informed  that  the  note  was  bad,  he  af^lied  there  for  it, 
but  was  informed  by  the  cashier  that  it  could  not  be  returned  to 
him  unless  he  could  say  how  he  came  by  it.  The  prisoner  said 
he  could  not  tell  from  whom  he  had  it,  that  he  had  had  it  in  his 
possession  for  above  two  months.  The  cashier  informed  him  it 
appelured  a  very  suspicious  thbg,  having  that  note  in  his  posses- 

B  3 
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1813. 


REX  V.  BADCOCK  and  others. 


Held,  that  a     7.  HE  prisoners  were  tried  for  forgery  at  the  Old  Bailey  July 
Kd  teen*^      sessi<ms,  in  the  year  181 S,  before  Mr.  Justice  Bayley,  present 

victedof grand  Mr.  JUSTICE  GiBBS. 

toicedf  to^"'  One  James  Richardson^  a  witness  for  the  prosecution,  was  ob* 
transportadon  jected  to  on  the  following  grounds:  he  had  been  convicted  for 
confined  m  the  gi'^nd  larceny,  sentenced  to  transportation  for  seven  years,  oon- 
^h^!^^^  ^  fined  in  the  hulks,  and  discharged  at  the  expiration  of  the  seven 
end  of  seven  years.  But  it  appeared  that  during  that  period,  he  onoe  made 
^odT*  t!mt*  ^  escape  before  dinner,  and  was  brought  back  early  the  next 
witnen,  such  morning ;  and  at  a  subsequent  time  he  escaped,  and  was  brought 
opera^^as  a  ^^  within  an  hour.  He  had  some  punishment  inflicted  on  him 

statute  par-       each  time  for  so  escaping* 

don;  and  that        »•  .     .       ,  ,  ^    ,  .  ,         , 

having  escap-        ^^  ^^  insisted  on  the  part  of  the  prisoner,  that  the  compe- 

cd  twice  dur-    tency  of  the  witness  was  not  restored,  because  he  had  not  suf- 

ing  such  con* 

finement  for  a  fered  the  full  punishment  imposed  by  his  sentence. 

dme'*didnot^  Bayley  and  Gi  BBS  Js.,  thought  that  his  competency  was  re- 
destroy  the       stored,  and  admitted  him  accordingly ;  but  as  it  was  a  question 

of  general  importance,  they  reserved  the  point  for  the  opinion 
of  THE  Judges. 

Mr.  Justice  Gibbs  added  to  the  statement  of  the  case  for  the 
opinion  of  the  Judges,  the  following  observations. 

By  24  6.  S*  c.  56.  s.  9.,  the  time  during  which  i^  prisoner  shall 
be  confinedj  under  sentence  of  transportation,  is  to  be  reckoned 
in  discharge  or  part  discharge,  or  satisfaction  of  the  term  of  his 
transportation. 

If  in  this  case,  the  time  for  which  the  prisoner  was  absent 
when  he  escaped  is  not  to  be  reckoned  as  a  part  of  his  confine- 
ment, he  ought  not  to  have  been  discharged  until  that  deficiency 
of  time  had  been  made  up. 

By  the  eleventh  section  of  the  24  6.  S.  c,  S6.y  the  overseers 
of  the  places  of  confinement  are  required  to  make  returns  upon 
oath  every  term,  of  the  names  of  every  person  under  their 
custody,  their  ofiences,  &c  &&,  and  the  names  of  those  who 
shall  have  died  or  shall  have  escaped  (which  must  mean  per- 
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nmiently  esaqped)^  or  have  been  laoafuUy  disckarged  from  the        181 3. 
same*  „  "  '  '^, 

J5A9G0CK  8 

As  Bichardson  was  discharged,  and  the  overseer  must  have         Gbm. 
letomed  his  name  upon  oath  as  lawfully  discharged,  must  it  not 
be  presumed  after  this,  that  the  deficiency  of  time  was  made  up 
before  he  had  his  discharge,  supposing  this  to  have  been  necessary. 

O1BB6  J.,  stated  that  he  added  this  latter  doubt,  because  as 
the  witness  was  never  absent  for  the  whole  day,  perhaps  there 
was  no  such  absence  as  the  law  would  require  to  be  made  up, 
for  he  was  in  confinement  some  part  of  every  day  during  the 
term  of  seven  years. 

In  TVinity  term,  1813,  all  the  Judges  (except  Heath  J.  and 
Dampier  J.,  who  were  absent,)  met,  and  agreed  that  Richardson 
was  a  competent  witness ;  that  suffering  seven  years  on  board 
of  the  hulks  in  execution  of  his  sentence  of  seven  years'  transport- 
ation^ operated  as  a  statute  pardon ;  and  that  the  two  escapes  on 
which  he  was  so  immediately  brought  back,  and  served  out  the 
remainder  of  his  term,  did  not  destroy  the  efiect  of  it. 


REX  V.  WILLIAM  BADCOCK,  ROBERT  BRADY,  1813. 

AND  SILVESTER  HILL.  ^— v-^ 

1  HE  prisoners  were  tried  before  Mr.  Baron  Graham  at  the  if  sereral  plan 
Old  Bailey  June  sessions,  in  the  year  1813,  upon  an  indictment,  thcuttwiiwaf 
the  first  count  of  which  charged  them  with  forging  and  procur-  forpaymentof 
ing  to  be  forged,  on  the  5th  otSeptemberj  1812,  an  order  for  the  "u^^^fcy^ 

payment  of  money  of  the  tenor  following : «—  cordinglv  by 

one  in  the  ab- 

«  London,  4  Sept.  1812.      ^^1h?L 

"  Messrs.  Bobarts  &  Co.,  pay  2390  or  bearer,  five  hundred  tual  utterer  is 
J     .  -  alone  the  prin- 

ana  mnety  pounds.  cipal. 


«  J^590" 


"  Magnay  and  Pickering,  Priest  Street. 


with  intent  to  defraud  Magnay  and  Pickering. 
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1813.  The  second  count  charged,  that  they  did  dispose  (^  and  put  etmmf 

^'~'  "^        the  forged  order  with  the  like  intent,  knowing  it  to  be  foiled. 
Brad's  Case.      The  evidence  of  the  forgery  aflEected  all  the  three  priscmers, 

but  proved  the  forgery  to  have  been  committed  at  Ckdsea,  out  of 
the  city  o(  London. 

An  accomplice  (of  die  name  of  Eicks^rdsonjj  proved  that 
several  meetings  had  taken  place  between  faimsdf  and  die  three 
prisoners,  and  Cooky  another  aocomjdioe  and  witness  fi>r  the 
Cn>wn,  at  which  meetings  a  plan  was  formed  of  effiacting  die 
forgery  by  getting  genuine  drafts  and  copying  them.  This  task 
was  assigned  to  Hill.  It  was  understood  thi^  he  was  not  to  be 
present  at  the  uttering  of  die  forged  drafts. 

On  Friday,  the  4th  of  September,  1812,  Richardson  (the  ac- 
ccsnplice),  received  several  forged  drafts  from  Coot  at  his  bouse 
in  Chelsea.  On  the  same  day,  Bicfiardson  went  with  Cook  and 
Badcock  to  the  Horns  Ttwem,  Doctor i  Commons,  where  it  was 
i^eed  between  them  that  various  forged  drafts  should  be 
uttered,  and  that  they  should  meet  the  next  day,  September  the 
5th,  at  the  Horns  Tavern. 

The  next  day  Richardson  met  Brady,  Badcock,  and  Cook,  at' 
the  Horns.  They  then  agreed  that  the  draft  for  590/.,  men- 
tioned in  the  indictment,  should  be  presented  by  Badcock,  and 
they  arranged  a  plan  for  that  purpose,  as  well  as  for  the  uttering 
of  other  forged  drafts.  It  had  been  p-eviousfy  agreed  that  Bad- 
cock and  Richardson  should  be  the  persons  to  utter  the  forged 
drafts.  Brack/  and  Cook  then  departed  for  the  Margate  Coffee 
House ;  Richardson  went  with  Badcock  to  Wood  Street,  and  in 
the  way  there  he  gave  the  forged  notes  to  Badcock ;  Badcock 
delivered  the  forged  draft  in  question  to  a  porter,  whom  he  had 
never  seen  or  known  before,  and  desired  him  to  present  it  at  the 
house  of  Robarts  &  Ck).  for  payment.  Richardson  followed  the 
porter  to  Robarts  &  Co.,  and  went  into  the  banking  house  under 
the  pretence  of  changing  some  country  bank  notes;  but  in  truth 
to  prevent  discovery  in  case  the  draft  should  not  be  paid,  by 
giving  timely  notice  to  Badcock.  The  draft  was  paid  by  Robarts 
&  CJo.,  and  Badcock  received  the  money  from  the  porter,  590L 

This  and  other  sums,  amounting  to  3,800/.,  were  divided  into 
five  shares.  Badcock  retained  three  shares  for  Brady,  Hill,  and 
himself. 
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Tbete  Was  no  etidenos  that  Bra^  reoetved  from  Sadeoek  his        181 S. 

iieservM  stian^.  Babcock  and 

It  wds  proved  that  £C8^  at  tbe  time  of  disposing  of  the  draft,  BBADY'eCase. 
was  ill  at  Brighton^  and  was  not  present  on  the  5lk  of  Sepie$nber 
ti  the  liofits  Tavehu     He  was  ftcqniued. 

The  counsel  for  R^a^  ako  argued  for  his  acquittal  on  the 
atirthoritjr  of  Soares  tad  Atkinson- s  case,  {a) 

The  doubt  was,  whether  the  words  of  tbe  4s56.S.  c.89^  fol* 
lowing  those  of  the  15  6.2.  •€.  IS.  whitsh  Bp^j  to  bank  notes,  viz. 
^  ^Dflbr,  dispose  of,  and  put  awaj^**  admit  of  a  larger  or  different 
cdttsftnKTtiota  ircm  tA^t  xX  the  word&  ^  utter  and  poMisfa,'*  in  die 
former  acts* 

VhAdr  Mr.  JusncE  GftosE'a  direction  Badcock  and  finx^y 
wel^  convicted,  reserving  for  tlie  oplinfofti  >of  tbe  Judoes,  die 
d<yubt  which  1>iad  arisen  as  to  wliether  Brady  upon  this  evidence 
could  be  convicted  as  an  tftteren*. 

In  Thnity  terttif  26ilk  cf  June,  18 IS,  present  Lord  £llen*- 
isott6i>o»,  Macdonald  C.  'B.>  HEAt^K  J.,  Thomson  B.,  Ije 
Blanc  J.,  Ohambr^  J^,  Orakam  B^  Wood  B,,  Bayley  J., 
'and  GiBBS  J.,  the  conviction  of  BroA^  held  bad,  und  voce. 


*EX  V.  EDMUND  BIRKETT  and  ROBERT  BRADY.        1813. 

1  HE  prisoners  were  tried  before  Mr.  Baron  Graham,  at  the  Old  a  bank  post 
^af7^  sessions,  in  the  year  1813,  on  an  indictment  charging  that  ^^^^^.^^poot,  in 
the  prisoner  Birkeli,  in  Middlesex^  had  in  his  possession  a  certain  for  forging  or 
biU  of  exchange  ip)  (setdng  it  outX  and  that  he  feloniously  made^  d^hld^  a 
forged,  and  counterfeited,  &c.  upon  the  said  biU  of  exchange,  a  bill  of  ex- 
certaii),  felse,  forged,  and  counterfeited  indorsement;  and  that  ^^^^^ 

the  'prisoner  Brady  before  the  said  felony  and  forgery  was  done  scribed  as  a 

...  ,  Aon*  bill  of  ex- 

change. DisehaigiBg  ao  uMbrsement  and  inseiting  aaother  may  be  described  as  altering  an 
indorsement.  An  accomplice  does  not  require  confirmation  as  to  the  person  charged,  provided 
he  is  confirmed  in  the  particulars  of  his  story. 


\fl)  Supra.  *2S.  S.  C.  2  East,  P.  C  974. 

(6)  Sec  2  Cr.  2.  c.  25.  s.  1 .  and  45  G,  3.  c.  89.  x.  1 .  &  2. 
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181S.       and  committed,  did  feloniously  incite,  oowisel,  move,  cause,  And 
g'  "  *,      procure  the  said  Birkett  to  do  and  commit  the  said  felony  and 
Caw.        forgery,  against  the  statute,  and  against  the  peace,  &c*,  with 
intent  to  defraud,  && 

There  were  other  counts  for  uttering  the  smd  bill  with  a 
forged  indorsement.  And .  other  similar  counts  stating  it  to  be 
certain  bank  bill  of  exchange.  The  bill  as  set  forth  in  the  indict- 
ment was  a  bank  post  bilL 

The  prisoners  were  both  convicted. 

At  a  meeting  of  the  Judges  in  Trinity  term,  1815,  Gra- 
ham B.  stated  the  case  to  them  verbally,  not  having  reserved  a 
case,  or  sent  round  to  the  Judges  any  written  statement.  And 
THE  Judges  were  of  opinion,  that  a  bank  post  6f£  might  properly 
be  described  as  a  bank  bill  of  exchange,  though  as  a  bill  of 
exchange  generally  it  could  not.  They  were  also  of  opinion 
that  discharging  one  indorsement  and  inserting  another,  or 
making  it  thereby  a  general  instead  of  a  special  indorsement, 
was  altering  an  indorsement.  They  also  thought  that  an  accom- 
plice did  not  require  confirmation  as  to  the  person  he  charged, 
if  he  was  confirmed  as  to  the  particulars  of  his  story. 

The  Judges  therefore  were  of  opinion  that  those  counts  in  the 
indictment  which  stated  it  to  be  a  bill  qf^exchat^e  were  not  sup- 
ported, but  that  the  latter  counts  which  stated  it  to  be  a  banibSl 
qfexchat^eyfere  supported;  and  that  upon  those  counts  the  con- 
viction was  right.  But  Braify  being  charged  in  those  counts  as 
an  accessary  before  the  fact  at  common  law  only,  and  the  sta- 
tute (a)  not  depriving  such  accessary  of  clergy,  they  thought 
Brady  only  liable  to  a  year's  imprisonment,  (b) 


(a)  15  G.  2.  c.  IS. «.  1 1.  But  this  act  does  notmendon  penons  who  shall  anise 
or  procure  the  iact  to  be  done,  nor  does  the  45  G,8.  c.  89. «.  1.  or  «.  S.  cany  it 
further. 

(b)  The  form  of  the  bill  was  as  follows :  — **  At  seven  days*  sygfat  I  promise 
to  pay  this  my  sola  bill  of  exchange,**  which  is'properly  only  a  promissory  note ; 
but  the  lSG,St.eA3.  mentioning  ^  Bank  notesy  Bmde  hilis  of  exchange!*  3k. 
seems  to  give  theseBank  post  bills,  that  denomination  of  Bank  bills  of  exchange, 
as  there  are  no  other  Bank  bills  answering  that  description.  MS.  Juo. 
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181S. 

REX  V.  THOMAS  HOWELL  and  JOHN  TAYLOR. 


1  HE  prisoners  were  tried  and  convicted  before  Mr.  Justice  Upon  an  in- 
Batubt,  at  the  summer  assizes  for  the  county  of  Salop,  in  the  ^^  misde- 
year  181 S,  of  receiving  goods  stolen  by  persons  unknown.  meanor  under 

Sentence  of  two  years'  imprisonment  and  wkipping  was  pro.  tlX^ 
nounced  upon  them  by  the  learned  Judge,  but  as  the  statute  ^?f?i  ^ 
22  6. 3.  c.  68.t  under  which  they  were  sentenced,  in  specifying  the  imprisonment, 
punishment  to  be  inflicted,  uses  the  terms  ^  fine,  imprisonment,  i^JIrisoJ^^t 

or    whipping,**    the    learned    Judge   thought  it  questionable  fmi  fine,  or 

«.i  .  <••        •  ^         1     *•     •  111-  impnsonment 

whether  a  sentence  ot  imprisonment  ana  whippmg  could  be  sus-  on^  whippmg 

tallied,  and  ordered  the  sentence  to  be  altered  to  imprisonment  ^^^  ^  ^^ 
only. 

The  learned  Judge  having  stated  this  point  for  the  opinion  of 
THE  Judges,  inMicAadmastermflSth  oiNofoember,  IBIS,  eleven 
of  THE  Judges  met,  and  they  were  unanimously  of  opinion  that 
the  word  or  could  not  be  read  and;  consequendy  both  imprison- 
ment and  whipping  could  not  be  inflicted. 


REX  V.  JOHN  HIND.  I813. 

I  HE  prisoner  was  tried  before  Mr.  Justice  Chambre,  at  the  On  an  indict- 
summer  assizes  for  the  county  of  Durham,  in  the  year  1813,  upon  ^y°if  the  tot 
an  indictment  for  bigamy.  marriage  was 

The  first  marriage  was  in  Yorkshire,  and  took  place  in  April,  ^  oU^on^ 
1812.     The  second  was  at  the  parish  of  Houghton-le'Spring,  in  that  Ae  par- 
the  county  of  Durham,  in  December,  1812,  the  first  wife  being  gide  in  the  pa- 

then  livimr.  "*  "^^^^  ^« 

®  banns  were 

A  doubt  arose  upon  the  validity  of  the  first  marriage,  under  published  and 
the  following  circumstances :  —  ^cArated*^ 

The  parties  resided  in  the  parish  of  Marrtck,  in  the  county  of 
Yort.     The  parbh  church  of  Marrtck,  at  the  time  of  publLshing 
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1813.        the  banns  and  celebrating  the  marriage,  was  under  repair,  and 

^    /  ^  '     wholly,  or  in  a  great  measure,  unroofed,  and  no  service  was 

performed  there.    The  banns  were  therefore  published  at  the 

church  of  GntUon,  the  parish  adjoining  to  Marrlck^  and  the 

marriage  was  ako  celebrated  at  GrirUon. 

The  proofs,  in  all  other  respects,  were  sufficient,  and  the 
prisoner  was  convicted  and  received  sentence ;  but  as  the  statute 
makes  no  express  provision  for  the  publication  of  benns  and  the 
celebration  of  marriages  under  such  publication  elsewhere  than 
in  the  parishes  where  the  parties  reside  (except  when  such 
residence  is  in  extrarparochial  places),  the  leajrned  Judge  re- 
served the  case  for  the  opinion  of  the  Judges  upon  the  question 
of  the  validity  of  the  first  marriage,  and  referred  to  2$G.2.  ^  3S. 
s.  1. 5.  &  8. 

\a  Michaelmas  term,  15th  o{  November^  181Sj  eleven  of  th& 
Judges  met  (one  seat  being  vacant  in  the  Common  Pleas),  when 
they  all  agreed  that  the  tenth  section  (a)  of  the  act,  which  had  not 
been  adverted  po^  put  an  end  to  the  doubt,  and  that  the  oooTJctio^ 
was  right. 


(a)  The  words  of  which  section  are,  That  after  the  solemnization  of  any  mar- 
riage, under  a  publication  of  banns,  it  shall  not  be  necessary  in  support  of  such 
marriage,  to  give  any  proof  of  the  actual  dwelling  of  the  parties  in  the  respectife 
parishes  or  chapelries  wherein  the  banns  of  matrimony  were  published;  or 
where  the  marriage  is  by  licence,  it  shall  not  be  necesiaiy  to  give  any  proof 
that  the  usual  place  of  abode  of  one  of  the  parties  for  the  space  of  four  weeks, 
as  aforesaid,  was  in  the  parish  or  chapeliy  where  the  marriage  was  solemmzed; 
nor  shall  any  evidence  in  either  of  the  said  cases  1)e  received  to  prove  the  con* 
trary  in  any  suit  touching  the  validity  of  such  marriage. 
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1813. 

REX  ».  THOMAS  RICKETTS  LYON. 

Ihe  prisoner  was  tried  before  Lord  Ellenbo rough,  present  A  power  of  at- 
Mr.  Baron  Thomson,  and  Mr.  Justice  Chambre,  at  the  October  within  the 
sessions  at  tlie  Old  Bailey ^  in  the  year  1813,  and  was  capitally  meaning  of 
convicted  of  forging  a  power  of  attorney  of  one  John  Ormsbyj  a  c.  25.  #.1.' 
midshipman  m  His  Majesty's  service.  b^iIS^n*^ 

Tlie  indictment  which  contained  ten  counts  (in  several  of  8tatute,thougb 
which  the  power  of  attorney  was  set  out  at  length),  charged  in  have  teen  sub- 
some  of  them  the  forgery  to  have  been  committed  "  in  order  to  sequent  di- 
receiv^  certain  prize-money  then  due  to  A.  B,  (which  are  the  visions  by  sta- 

words  describing  the  offence  in  31  G.  2.  c.  1 0.  s.  24.,  (a)  and  9  G.  3.  *"*«>  ^^^  in- 

°  .  rt.  1  straments  for 

(?«30.  5.5.)  {b)     In  other  counts  it  described  the  offence  to  have  the  purpose  of 

been  committed  "in  order  to  receive  certain  prize-money,  &c.  jl^ghaQ  be 

with  intent  to  defraudP  certain  persons  by  name,  which  are  words  in  a  particular 

which  first  occur  in  9  G.  8.  c.  SO.  5.6.  {c)  not  having  been  included  comply  with 

in  the  description  of  the  offence  in  3 1 G.  2.  c.  10.  certain  requi- 

sitesy  and  the 
forged  deed  is  not  in  that  form,  or  does  not  comply  with  those  reouisites,  for  the  directory 
provisions  do  not  make  the  deed  (though  out  of  the  form  prescribed,  and  without  the  requi- 
sites) wholly  void. 

(a)  The  31(r.2.  c,  10.  s.  24.  enacts.  That  whoever  shall  forge  or  counterfeit, 
any  letter  of  attorney^  hill,  ticket,  certificate,  assignment,  last  will,  or  any  other 
power  or  authority  whatsoever,  m  order  to  receive  any  wages,  or  other  allow- 
ances of  money  or  prize-money  due,  or  supposed  to  be  due,  to  any  officer  or 
seaman,  or  other  person  who  has  served  or  been  supposed  to  have  served  on 
in  any  ship  of  His  Majesty,  &c.  every  such  person  so  offending,  bdng  thereof 
lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  suffer  death  as  a 
felon  without  benefit  of  clergy. 

(6)  Which  authorizes  the  treasurer,  comptroller,  surveyor,  clerk  of  the  acts, 
or  any  commissioner  of  the  navy  for  the  time  being,  from  time  to  time  in  all 
places  whatsoever,  to  do,  perform,  exercise,  and  execute  the  office  and  duty 
of  a  justice  of  the  peace  to  all  intents  and  purposes  whatsoever,  in  causing  any 
person  or  persons  who  shall  be  charged  with  forging  or  counterfeiting,  or  pro- 
curing to  be  forged  or  counterfeited  any  letter  of  attorney,  bill,  ticket,  certifi- 
cate, assignment,  last  will,  or  other  power  or  authority,  or  with  uttering,  &c. 
the  same  as  true,  in  order  to  receive  any  wages,  pay,  or  other  allowance  due  to 
any  officer,  seaman  or  other  person  who  is  or  has  been,  or  shall  hereafter  be  in 
the  service  of  His  Majesty,  his  heirs  or  successors. 

(c)  Which  enacts.  That  if  any  person  shall  utter  or  publish  as  tme  any  false, 
forged,  or  counterfeited  letter  of  attorney,  bill,  ticket,  certificate,  assignment. 
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1813.  The  indictment  fdso  contained  counts  for  forging  a  deed,  ge- 

w    ■  /  |V        nerally  within  the  2G.2.  c.25.  (a) 

The  proof  was  complete  in  all  necessary  circumstances,  pro- 
vided the  power,  if  genuine,  would  not  be  wholly  void,  under  the 
45  G.  3.  c.  72.  s.  92.  (&),  which  point  was  suggested  for  the  opinioD 
of  THE  Judges  by  Mr.  Jervis,  the  attention  of  the  Court  not 
having  been  drawn  to  this  statute  by  any  of  the  counsel  at  the 
trial. 

The  statute  26  G.  S.  5. 63.  $.  1.  {c)  has  prescribed  certain  neces- 


last  willy  or  any  other  power  or  authority  whatsoever,  in  order  to  receipt  any 
wagetf  pay,  or  other  allowance  of  money,  or  prize-money  due,  or  fuppoted  to 
to  be  due,  to  any  officer,  or  seaman,  or  other  person  who  has  really  served  or 
was  snpposed  to  have  served,  or  who  shall  hereafiter  serve  or  be  supposed  to 
have  served  on  board  of  any  ship  or  vessel  of  His  Majesty,  his  hdxs  or  tucoes- 
sors,  with  intent  to  defraud  any  person,  knowing  the  same  to  be  false,  forged, 
&C.,  every  such  person  being  thereof  lawfully  convicted,  shall  be  deemed  gnilty 
of  felony,  and  shall  suffer  death  as  a  felon  without  benefit  of  cleigy. 

(a)  The  S  G. S.  c.  25. «.  1 .  (revived  and  made  perpetual  by9G,S.e.l 8.) enacts, 
That  if  any  person  after  the  99th  oiJune,  1 7S9,  shall  wisely  make,  forge,  or 
counterfdt,  or  cause  or  procure,  &c.,  or  willingly  act  or  asnst  in,  9tc^  any 
deed,  will,  testament,  bond,  writing  obligatory,  bill  of  exchange,  or  promissory 
note  for  payment  of  money,  indorsement,  or  assignment,  on  any  bill  of  ex- 
change or  promissory  note,  ,or  any  acquittance  or  receipt  dther  for  money  or 
goods,'with  intention  to  defraud  any  person  whatsoever,  or  shall  alter  or  pub- 
lish as  true,  &c,  knowing,  &c.,then  every  such  person  being  thereof  lawfully 
convicted,  according  to  due  course  of  law,  shall  be  deemed  guilty  of  felony 
and  suffer  death  as  a  felon  without  benefit  of  clergy. 

(5) The  45 G, 3,  C.71,  t,  9S.  to  prevent  fi^uds  and imposidons,  enacts, That 
all  shares  of  prize  and  bounty-money  due,  and  to  become  due  to  petty  officers, 
seamen,  mariners,  and  soldiers,  shall  be  paid  by  the  agent  or  treasurer  of  Green- 
wich Hospital,  and  the  clerics  of  the  cheque  of  the  said  hospital,  or  his  chief 
clerk,  to  the  persons  entitled  thereto,  or  persons  authorized  by  any  order  to 
receive  the  same,  which  order  shall  specify  the  name  of  the  prize  or  prizes 
together  with  the  name  of  the  ship  or  ships  by  which  such  prize  was  taken, 
and  shall  contain  a  full  description  of  the  person,  signed  by  the  captain  and 
one  other  signing  officer  of  the  ship,  and  shall  be  in  the  following  form ;  '^  At 
one  day's  sight  pay  to  A.  B.  or  his  order,"  &c» 

5. 1 2 1 .  Recites  3 1  G. 3.  c.  1  o. «.  24.  and  9G,5,c,  50.  s.  6.  and  doubts  whether 
the  punishment  inflicted  by  these  acts  extends  to  acts  done  with  intent  to  de- 
fraud a  corporation,  re  -enacts  these  clauses,  and  makes  it  felony  without  derg^, 
to  do  the  act,  i,  e.  among  other  things  to  forge  a  letter  of  attorney  to  receive 
prite'^noney  with  intent  to  defraud  a  corporation, 

(c)  By  which  it  is  enacted.  That  no  letter  of  attorney  of  a  petty  officer,  &c 
in  order  to  empower  any  person  to  receive  any  wages,  pay,  or  allowances  of 
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saiy  forms  to  be  pursued  in  order  to  render  the  powers  of  at- 
torney oi petty-officers  and  seamen  valid.  All  which  forms  had 
been  observed  in  the  power  in  question,  except  one,  viz.  the  spe- 
cification in  the  body  thereof  "  of  the  number  at  which  the  maker 
of  such  power  stands  npon  the  King's  book,"  but  which  specifi- 
cation had,  prior  to  the  execution  of  the  forged  power  in  question, 
been  rendered  unnecessary  by  the  40  G.  S.  c.  108.  5. 1.  (a) 

The  ^SG.S,  c.*12.  5.92.  for  preventing  the  firauds  and  im- 
positions practised  upon  petty-officers,  seamen,  marines,  and  sol- 
diers as  to  their  prize  and  bounty-monies,  in  consequence  of  their 
having  improvidently  and  without  sufficient  consideration  for  the 
same,  executed  powers  of  attorney,  prescribes  the  form  of  a  ne- 
gotiable order,  by  the  petty  officer  on  the  agent,  or  on  the  trea- 
rurer  o(  Greenwich  Hospital  with  a  certificate  subjoined,  required 
to  be  signed  by  the  captain  and  signing  officer  of  his  ship. 

And  the  principal  question  was,  whether  this  prescribed  form 
of  order  invalidates  every  power  for  the  purpose  of  receiving 
prize-money  couched  in  any  other  terms  or  form  than  what  are 
to  be  found  in  the  statute  45  6.  S.  c.  72.  5. 92. 

The  121  section  of  this  act  (45  G.  3.  c.72.)  (which  recites  the 
31  G.  2.  c.lO.  &24.,  and  the  9G.S.  c.SO.  s*6.^  as  making  the 
foi^ng  of  a  letter  of  attorney,  or  uttering  the  same,  &c.  to  obtain 
wages  or  prize  money,  felony  without  benefit  of  clergy,)  re-enacts 


noney  of  any  kind  due  or  to  grow  due  for  such  service,  shall  be  valid,  unless 
such  letter  of  attorney  be  made  revocable ;  and  no  letter  of  attorney  or  will 
made  by  any  petty  of&cer  or  seaman  in  the  service  of  His  Majesty,  his  heirs, 
or  successors,  whereby  any  wages,  pay,  prite  money ^  or  allowance  of  money  of 
any  kind  is  authorized  to  be  recdved  or  bequeathed,  shall  be  good  and  vaUd^ 
and  sufficient  for  the  purpose,  unless  such  power  of  attorney  shall  be  attested 
by  the  captain  of  the  ship,  and  specify  in  the  body  of  it  the  name  of  the  ship, 
and  also  the  niunber  at  which  the  maker  of  such  will  or  letter  of  attorney 
stands  upon  the  ship's  book,"  &c. 

{a)  The  49  G.3.  c.  108. 1. 1.  after  reciting  a  variety  of  acts  on  this  subject  (but 
not  the  45  G»  3.  c.  72.),  and  that  they  have  not  been  found  efiectual  for  the  good 
purposes  intended,  enacts  that  so  much  of  the  S6G.5.C.69.  and  of  5 SG^.  3. 
C.54.  as  requires  the  number  at  which  the  petty  officer,  &c.  stands  upon  the 
ship's  books  to  be  inserted  in  the  body  of  the  letter  of  attorney,  shall  be 
repealed.    ^ 

See  the  schedule  B.  to  this  last  act,  which  also  gives  a  power  of  order  diflbrent 
from  that  in  45  G,  s. 

a 


i 
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181S.  the  offence  of  forgiDg^  &c.  a  letter  of  attorney,  or  any  other  power 
y"^^  or  authority  whatsoever,  in  order  to  receive  wages,  pay,  or  other 
allowances  of  money,  or  prize  money;  and  the  4'9G.S.  c.l08.^ 
5. 1«,  in  repealing  one  of  the  requisites  in  such  powers  under  the 
provisions  of  the  26  G.  3.  c.6S.  5.1.,  recognizes  such  powers  as 
then  legally  valid  for  some,  at  least,  if  not  for  all  of  the  purposes 
recited. 

On  the  8th  of  December,  1813,  all  the  Judges  met  at  the 
house  of  GiBBS  C.  B.,  and. 

First,  They  were  all  (except  Graham  B.,  who  doubted,)  of 
opinion  that  the  letter  of  attorney  was  a  deed  within  the  meaning 
of  the  2G.2.  c.25.  5.1. 

Secondly,  They  were  all  (except  Graham  B.  and  Baylet  J.) 
of  opinion  that  the  letter  of  attorney  was  not  a  void  instrument, 
but  that  it  might  be  the  subject  of  a  criminal  prosecution ;  that  a 
payment  made  under  it  to  the  use  of  the  petty  officer  would  be 
good  as  against  him,  and  that  the  attorney  under  it  might  bring 
an  action  for  the  prize  money,  or  execute  a  release. 

Graham  B.  and  Bayley  J.  contrd,  thought  that  it  was  a  void 
instrument;  that  no  person,  without  a  breach  of  duty,  could 
make  any  payment  of  prize  money  under  it;  and  they  also 
thought  no  person  could  legally  demand  payment  of  prize  money 
under  it,  and  consequently  that  no  person  could  be  guilty  of  a 
capital  crime  in  for^ng  it. 

The  majority  of  the  Judges  held  the  conviction  right,  {a) 


1813. 


REX  V.  JOHN  CHALKLEY. 


An  indictment   1  his  case  was  tned  before  Mr.  Justice  Dampier,  at  the  Old 

onthe9G.l.     _    ._       _  _  ,  .      , 

C.22.  must        Bailey  September  sessions,  m  the  year  1813. 

desVf^^tSe"  '^**®  ^""^^  ^^""^  ®^  *^  indictment  stated,  that  John  ChaUcley,  on 
wounded  or      the  12th  of  September,  181S,  at  Homsey,  certain  cattle,  to  wit, 

injured;  to 

state  that  the  prisoner  maimed  certain  cattle  is  not  sufficient  If  the  statement  is  that  he 
maimed  certain  cattle,  viz.  a  mare»  there  must  be  evidence  that  theanimal  maimed  is  of  the  de- 
scription specified. 

(a)  Wide  Turtle  v.  UartwcUj  6T.R.  426.     RexY,  Fauntleray,  iRjui  and 
Moody's  C.  C.  R.  S.C.  2  Bing.  413. 
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€me  mare^  price  5/.,  the  property  oi  Edward  Kimpton^  unlawfullyi         181S. 
wilfully,  maliciously,  and  feloniously  did  kill,  against  the  statute,    ^      -      * 
&C.  Case. 

The  second  count  charged,  that  he  John  Ckalkley,  certain  cattle, 
to  wit,  one  mare,  value  5/.,  the  property  of  Edward  Kimpton^ 
unlawfully,  wiliully,  maliciously,  and  feloniously  did  wound, 
against  the  statute,  &c. 

The  prisoner  was  convicted  upon  this  indictment ;  but  upon 
referring  to  the  evidence,  the  animal  proved  to  have  been  killed 
was  a  colt,  and  it  did  not  appear  there  was  any  proof  of  its  sex; 
upon  which  the  learned  Judge  who  tried  the  case  reserved  for 
the  opinion  of  the  Judges  the  following  question  :  — 

Whether  the  allegation  that  the  prisoner  killed  "  certain 
cattle,^*  without  specifying  of  what  description,  would  have  been 
sufficient? 

The  learned  Judge  being  of  opinion,  that  if  the  general  de- 
scription, "  certain  cattle,**  was  sufficient,  the  sex  of  the  animal 
which  was  stated  under  a  videlicet  might  be  rejected. 

On  the  Hth  of  December^  1813,  all  the  Judges  met  at  Lord 
Ellenbo rough's  chambers  in  Serjeant^ Inn^  when  they  all  were 
of  opinion,  that  though  cattle  only  are  mentioned  in  the  black 
act,  yet  that  it  is  necessary  to  specify,  in  an  indictment  on  the 
statute,  the  particular  species  of  cattle  maimed  or  killed.  They 
were  of  opinion,  that  in  this  case  the  words  ^^  a  certain  mare^* 
though  under  a  videlicitj  were  not  surplusage;  and  that  the 
animal  proved  by  the  evidence  to  have  been  killed  being  a  colt 
generally,  without  specifying  its  sex,  was  not  sufficient  to  support 
the  charge  of  killing,  &c.  a  mare^  and  therefore  the  conviction 
was  wrong,  {a) 


(a)  Though  the  enactment  of  9  (?.  1.  c.  22.  'ia  now  repealed  by  4  G,  4.  c.  54. 
i.%.  the  meaning  of  the  word  ro//fc  is  important  underthe  provisions  of  the 
recent  statute. 


8  2 
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1813. 


REX  V.  THOMAS  BONTIEN. 

char»f  ^f  *  The  prisoner  was  tried  before  Mr.  Justice  Gibbs,  at  the  Old 

forperybjrsub-  J?a2^  sessions,  in  the  year  1813,  on  an  indictment,  the  first 

tious  name,  GOUQt  of  which  charged,  for  that  he  the  said  Thomas  Bontein^  on 

there  must  be  the  12th  day  of  Ntrvembery    1810,  at  Tottenham^  having  in  his 

evidence  on  custody  and  possession  a  certain  bill  of  exchange,  which  said  bill 

Jf^^tof  ^*  of  exchange  is  as  foUows;  that  is  to  say, 
that  it  is  not  ^<  £\9     14     0.  Tottenham^  Nov.  12th,  1810. 

real  naroe,^and       "  ^^  weeks  after  date  pay  to  my  order,  the  sum  of  nineteen 

that  it  was  as-  pounds  fourteen  shillings,  value  received. 

sumedforthe  «  tr   t 

purpose  of  "  •  ■L'AWRENCE. 

fraud  in  that  <c  ^q 

instance. 

Assuming  "  Mr.  Thomas  Scott, 

Stiou^ ""  "  *^  Messrs.  Terres  *  White, 

name,  though  «  No.  4,  Staining  Lane, 

'^S^t'  "  ff'ood  street,  London." 

and  fraud,  will  feloniously  did  falsely  make,  forge,  and  counterfeit  upon  the  said 

forgery  if  it      ^^^  of  exchange,  a  certain  acceptance  of  the  said  bill  of  exchange, 

were  not  for     which  said  false,  forged,  and  counterfeited  acceptance  of  the  said 

or  system  of     bill  of  exchange  is  as  follows ;  that  is  to  say, 

a^"*       "Accepted, 

forms  a  part  ^^  Thomas  Scott, 

"  payable.  No.  4,  Staining  Lane, 

«  London.'' 
with  intention  to  defraud  Hannah  Lawrence,  spinster,  against  the 
statute,  8cc. 

The  second  count  charged  the  said  prisoner  with  felomoiisly 
uttering  and  publishing,  as  true  a  like  false,  forged,  and  counter- 
feited acceptance  of  a  like  bill  of  exchange,  he  well-knowing  the 
same  to  be  false,  forged,  and  counterfeited,  with  the  like  intent, 
against  the  statute,  &c. 

The  third  count  charged  the  prisoner  with  feloniously  dispos- 
ing of  and  putting  away  a  like  false,  forged,  and  counterfeited 
acceptance  of  a  like  bill  of  exchange,  he  well  knowing  the  same 
to  be  fidse,  forged,  and  counterfeited  with  the  like  intent,  against 
the  statute,  &c. 
There  was  another  indictment  against  the  same  prisoner  for  a 
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like  ofience  of  forging  an  acceptance  on  another  bill  of  exchange        1813. 
for  twenty  pounds,  with  an  intent  to  defraud  the  said  Hannah     1^^  *-/ 
Lamrence,  with  two  other  counts  similar  to  those  in  the  former         Case* 
indictment. 

It  appeared  from  the  evidence  of  Hannah  Lawrence^  the  drawer 
of  the  bills  in  question,  that  she  occupied  a  house  at  Tottenham 
in  October^  1810,  but  being  desirous  of  leaving  it,  she  advertised 
the  house  to  be  let.  In  the  same  month  of  October^  she  saw  the 
prisoner,  who  was  at  that  time  a  perfect  stranger  to  her;  he  said 
he  came  to  take  the  house,  and  said  he  would  take  the  fixtures  of 
the  shop  and  what  furniture  she  had  to  dispose  of,  if  she  would 
take  two  bills  in  payment  for  the  furniture ;  the  fixtures  of  the 
shop  he  said  he  could  pay  for  in  ready  money,  which  amounted 
to  twenty-six  pounds  fourteen  shillings,  but  instead  of  doing  so 
he  made  a  pa3rment  of  twenty  pounds,  and  added  the  six  pounds 
fourteen  shillings  to  the  bills.  He  took  possession  of  the  house 
on  the  20th  ot  November^  and  the  bills  in  question  were  dated  on 
the  12th  of  Nooember,  1810,  being  the  day  they  were  given. 
The  prisoner  sent  for  stamps,  and  wrote  the  bills ;  the  body  of 
the  bill  produced  (the  one  for  19/.  14s.)  was  in  the  prisoner's 
hand-writing,  and  Hannah  Lawrence  put  her  name  to  it  as  the 
drawer:  the  prisoner  wrote  across  the  body  of  the  bill,  <^  Ac- 
cepted, Jhofnas  Scotti  payable  No.  4,  Staining  Lane^  LondonJ^ 
He  also  wrote,  "To  Mr.  Thovnas  Scott^  at  Messrs*  Terres  4* 
WAit^Sf  No.  4.  Staining  Lane,  Wood  Street,  London^'*  and  called 
Terres  8f  White,  his  agents.  Hannah  Lawrence  understood  from 
the  prboner  that  Messrs.  Terres  4*  Whitens  was  the  place  at 
which  both  the  bills  would  be  payable  in  six  weeks,  but  the  pri- 
soner said,  if  she  could  accommodate  him  by  making  one  of  the 
bills  for  two  months  it  would  suit  him  better  than  paying  both  to- 
gether, which  she  agreed  to  do.  The  prisoner  went  at  that  time 
by  the  name  of  Thomas  Scott,  and  said,  if  she  enquired  at  Terres 
4*  Whites  who  were  his  agents,  she  would  find  it  all  satisfactory. 
On  the  day  the  bill  for  19/.  14s.  became  due,  it  was  presented  at 
Messrs*  Terres  Sf  Whit(?s  No.  4,  gaining  Lane,  for  payment,  but 
was  dishonoured*  Terres  4*  White  sud  they  had  no  property  what- 
ever in  their  hands  belonging  to  any  person  of  the  name  of  Scott, 
and  that  they  had  not  known  any  thing  of  him  for  some  time  past. 
Mrsi  Lawrence,  on  finding  the  bill  was  not  paid,  went  down  to 

s  3 
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1813.  ToUenhamtosee  after  Mr.  Scott ;  she  had  an  interview  with  him, 
^  -  ^  ^'  and  he  said  he  was  very  sorry  he  could  not  lake  up  the  bill,  but 
Case.  that  if  she  would  wait,  he  would  take  it  up  in  a  few  days,  to 
which  she  consented ;  the  three  days  being  expired,  the  prisoner 
requested  the  time  to  be  extended  to  another  week,  which  was 
granted.  The  witness  heard  no  more  of  the  prisoner  until 
the  second  bill  became  due,  which  at  maturity  was  also  presented 
at  the  place  where  it  was  made  payable,  and  payment  refused. 
She  then  went  to  Tottenham  again,  but  did  not  succeed  in  finding 
Mr.  Scott.  After  a  period  of  twelve  months  bad  elapsed,  the  wit- 
ness went  to  Union  Hallj  for  the  purpose  of  seeing  the  prisoner, 
who  was  then  in  custody ;  he  was  there  addressed  by  difierent 
names,  as  well  as  by  the  name  by  which  he  was  indicted. 

It  appeared  from  the  evidence  of  one  of  the  clerks  at  Umon 
Hally  that  the  prisoner  was  brought  there  in  February^  1813, 
and  upon  being  asked  what  his  name  was,  he  said  J^omas 
Bontien  (the  name  in  which  he  was  indicted).  The  witness 
took  down  the  name  from  the  prisoner's  own  mouth,  and  that  was 
the  only  name  he  gave  himself. 

It  also  appeared  from  the  evidence  of  another  witness,  who  had 
known  the  prisoner  since  tlie  15th  oi  January^  1813,  that  about 
that  time,  he  applied  to  him  to  take  a  house  of  his  in  Pratt  Street^ 
Lambeth^  and  that  the  name  he  gave  was  Thomas  Bontien^ 

It  frirther  appeared  from  the  evidence  of  one  of  the  officers  ot 
Union  Hallj  that  he  apprehended  the  prisoner  in  the  middle  of 
February^  1813,  and  that  he  found  in  his  lodgings  in  the  Idimr 
beth  Itoadf  a  paper  which  stated  the  name  of  Bontien ;  it  was  a 
certificate  of  discharge  under  the  insolvent  act,  which  paper  was 
afterwards  claimed  by  the  prisoner,  and  that  he  also  found  a 
number  of  other  writings  for  rent  and  a  variety  of  other  things, 
by  which  he  discovered  that  the  prisoner's  assumed  name  was 
Bontien^  but  he  did  not  recollect  that  any  of  them  contained  the 
name  of  Scott. 

The  prisoner  in  his  defence  called  a  witness  who  was  a  broker, 
and  who  proved  that  he  first  knew  the  prisoner  in  the  latter  «ad 
of  Avffjst^  1810,  and  knew  him  continually  by  the  naaie  of  ScoU ; 
that  the  prisoner  had  a  nick  name  of  Bont  and  Bontien  at  times. 
This  witness  also  proved,  that  he  had  transacted  business  with 
the  prisoner  in  the  name  of  Thomas  Scottj  in  the  year  1810,  and 
he  never  knew  him  by  any  other  name ;  and  that  his  only  know- 
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ledge  of  his  having  gone  by  other  names  was  from  the  public        1813. 
newspapers.  v— ^v— ^ 

Upon  this  evidence  the  jury  found  the  prisoner  guilty,  but         Case, 
the  learned  Judge  respited  the  sentence  in  order  to  take  the 
opinion  of  the  Judges  upon  the  above  case. 

On  the  14th  of  December ^  1813,  all  the  Judges  met  at  Lord 
Ellenborough's  Chambers,  in  Serjeant^  Inn,  The  majority 
of  the  Judges  (Mr.  Justice  Heath  appearing  of  a  contrary 
opinion),  thought  that  it  did  not  sufficiently  appear  upon  the 
evidence,  that  the  prisoner  had  not  gone  by  the  name  of  Scott 
before  the  time  of  accepting  the  bill  in  that  name,  or  that  he  had 
assumed  the  name  for  that  purpose,  and  they  therefore  thought 
the  conviction  wrong,  (a) 


(a)  Vide  Rex  v.  InhabUarUi  of  Burton^upon-Trenty  3  M.  &  S.  5J7.,  which 
was  a  question  whether  a  marriage  by  licence  in  an  assumed  name,  by  which 
name  the  party  (being  a  deserter)  was  only  known  in  the  place  where  he 
lodged  and  was  married,  and  where  he  had  resided  sixteen  weeks,  was  a  valid 
marriage.  Lord  Ellembo&ouoh  in  giving  judgment  said,  "  If  this  name  had 
been  assumed  for  the  purpose  of  fraud,  in  order  to  enable  the  party  to  contract 
marriage,  and  to  conceal  himself  from  the  party  to  whom  he  was  about  to  be 
married,  that  would  have  been  a  fraud  on  the  marriage  act  and  the  right  of  mar- 
riage, and  the  act  would  not  have  given  efiect  to  any  such  corrupt  purpose. 
But  where  a  name  has  been  previously  assumed,  so  as  to  become  the  name 
which  the  party  has  acquired  by  rqputation,  that  is,  within  the  meaning  of  the 
marriage  act,  the  party's  true  name.  The  same  law  has  been  recognized  in 
the  case  of  n^otiable  instruments,  where,  if  a  party  sign  an  instrument  in  a 
name  assumed  by  him  for  other  purposes  a  considerable  time  before,  such  signa* 
ture  will  not  amount  to  a  forgery;  but  otherwise,  if  he  assume  a  name  by  which 
be  had  never  been  known  before  for  the  purpose  of  fraud.  Now  here  the  party 
assumed  the  name  for  the  purpose  of  concealment  and  not  of  fraud  upon  the 
marriage,  and  he  was  known  by  that  name  alone  for  sixteen  weeks  in  the  place 
where  he  was  married.  It  seems  to  me  therefore  that  he  had  acquired  the 
name,  and  that  to  have  had  a  licence  in  any  other  name  would  have  been  a 
fraud  on  the  marriage  act*' 

Vide  also  Rex  v.  Shepherd^  2  Bast.  P.  C.  967.  Aicklei  Case,  t^.  968.  Rex 
y.Peacock,E9»t.T,  1814.  posi.  378.  Rex  v.  MarthaUf  ante,  75.  Rex  v.  JVMley^ 
antey  90. 
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1814. 


REX  V.  JOHN  PLUMER. 


The  post-office 
marKs,  in  town 
or  country, 
proved  to  be 
such,  are 
evidence  that 
the  letters  on 
which  they  are 
were  in  the 
office  to  which 
those  marks 
belong  at  the 
dates  those 
marks  specify. 
But  a  mark  of 
double  postage 

f>aid  on  such 
ettcr,  is  not 
of  itself  evi- 
dence that  the 
letter  con- 
tained an  in- 
dosure. 
Though  a  let- 
ter found  upon 
a  prisoner  may 
be  readmit  is 
no  evidence 
of  the  fects  it 
states,  they 
must  be 
proved  b^ 
other  evi- 
dence. 


1  HE  prisoner  was  tried  before  Mr.  Baron  Graham  (present 
Mr.  Justice  Le  Blanc),  at  the  Old  Bailei/  Decetnbef\  sessions,  in 
the  year  1813,  on  an  indictment,  the  first  count  of  which  charged 
that  the  said  Jokn  Plumer  was  a  person  employed  by  and  under 
the  post-office,  u  e.  in  sorting  letters  and  packets,  and  tliat  on 
the  8th  of  October^  53  G.  3.,  a  certain  letter  then  lately  sent  by 
the  post  from  Neaocastle-'tqKm'-Tyne  to  the  general  post-office  to 
be  delivered  to  one  Petei'  King,  and  containing  therein  a  bill  of 
exchange  for  the  sum  of  20/.  105.,  came  to  the  hands  and  pos- 
session of  the  said  Jokn  Plumer  whilst  he  was  so  employed,  and 
that  the  said  John  Plumer  feloniously  did  secrete  the  said  letter 
then  containing  the  said  bill  of  exchange,  the  same  being  then 
in  force,  &c^  and  the  property  of  one  Andrea)  Bart,  against  the 
statute,  &c. 

The  second  count  was  like  the  first,  charging  that  the  pri- 
soner did  steal,  &c.  out  of  the  said  letter  the  said  bill  of  ex- 
change. 

The  third  and  fourth  counts  called  it  a  packet. 

The  fifth  and  sixth  counts  were  similar  to  the  two  first,  stating 
the  bill  of  exchange  to  be  the  property  of  Peter  King, 

The  seventh  and  eighth  were  the  same  as  the  fifth  and  sixth 
counts,  only  calling  it  a  packet 

The  ninth  count  charged  the  said  John  Plumer  with  stealing 
and  taking  fi*om  and  out  of  a  certain  post-office  a  letter,  then 
lately  sent  by  the  post  fix>m  Newcastle^upon-Ti/fie  to  London,  to 
be  delivered  to  the  said  Peter  King. 

The  tenth  count  was  the  same  as  the  ninth,  only  calling  it  a 
packet 

On  the  25th  oi  October,  1813,  on  searching  the  prisoner  at 
the  general  post-office,  Ijombard  Stieet,  there  was  found  in  his 
breeches'  pocket  a  letter  addressed  to  Mr.  Peter  King,  CoUett 
Place,  Stepney.  The  seal  of  the  letter  was  broken,  and  appeared 
to  have  been  in  the  prisoner's  pocket  some  time;  in  the  same 
pocket  was  found  a  bill  for  20/.  105.,  which  bill  was  mentioned 
m  the  letter. 
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It  was  proved  that  Mr.  Bart^  the  person  whose  name  was  sub-         1814. 
scribed  to  the  letter,  died  on  the  5th  of  November,  18 IS.  V.    ' 

The  letter  and  bill  were  both  in  Barfs  hand  writing,  and  also.        Case, 
the  direction  of  the  letter  except  "  paid  25."  which  was  the  writ- 
ing of  one  of  his  clerks,  who  frequently  carried  letters  to  the 
post.     It  was  proved  that  Ajng^  corresponded  with  Bart,  and  that 
he  had  received  no  letter  or  bill  on  the  8th  of  October, 

The  stamper  at  one  of  the  tables  of  the  post*office  proved  a 
stamp  on  the  letter  to  be  the  stamp  of  the  post-office  at  Netocastle. 
*<  P**  25,"  in  red  ink,  is  the  way  in  which  paid  letters  are  marked 
at  the  office  in  the  country ;  that  mark  is  acted  upon  in  London^ 
and  the  letter  delivered  free  in  consequence.  There  was  also  on 
it  the  E  table  stamp  of  the  general  post-office,  which  denotes  the 
day  of  the  month  and  the  year  when  it  came  to  the  E  table,  and 
that  it  is  to  be  delivered  free.  That  impression  was  put  on  the 
letter  by  the  witness  with  a  brass  stamp.  Table  £  is  the  first 
table  where  the  bags  are  opened. 

The  postage  of  a  single  letter  from  Neaxastle  is  one  shilling,  a 
double  letter  two  shillings. 

There  was  another  stamp  on  the  letter,  viz.  ^^  10  o'clock  Oct.  8. 
1813  F.  N."  denoting  the  10  o'clock  delivery,  8th  October,  1813, 
forenoon.  It  also  denotes  a  delivery  by  the  second  post,  and 
shows  that  the  letter  came  into  the  second  post  department.  In 
a  corner  of  the  direction  were  the  two  letters  "  G.  P.,"  denoting 
that  it  is  within  the  boundary  of  the  general  post  delivery.  It 
often  happens,  that  by  mistake  in  sorting,  a  letter  within  the 
general  post  delivery  gets  sorted  into  the  twopenny  post  delivery, 
and  in  that  case  the  **  G.  P."  is  put  on  it,  and  marks  that  the 
twopence  is  not  to  be  charged. 

Collett  Place,  Stepney,  to  which  the  letter  was  directed,  was 
shown  to  be  within  the  eastern  division  of  the  twopenny  post. 
The  letters  for  which  division  are  delivered  from  the  £  table  in 
the  general  post-office  Jjombard  Street,  and  are  sorted  there  pre- 
vious to  their  delivery ;  ten  persons  were  employed  on  the  8th  of 
of  October  1813,  in  sorting  at  that  table.  The  letters  are  first  ta^ 
ken  from  the  sorting  offices  to  the  tables  in  the  eastern  division. 
It  was  the  prisoner's  duty  to  take  them  to  that  division,  and  then 
to  assist  the  other  letter  carriers  of  the  eastern  division  in  sorting 
them  into  their  respective  walks.  CoUett  Place  was  not  within 
the  prisoner's  walk.     The  prisoner  was  on  duty  on  the  8th  of 
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Octcber.  A  person  of  the  name  of  Stranger^  to  wboin  the  letter 
should  have  come,  it  being  in  his  walk,  proved  that  he  did  not 
receive  any  such  letter  on  that  day. 

Alley,  for  the  prisoner,  objected  to  the  reading  the  letter  and 
bill  in  evidence ;  and  contended,  that  if  allowed  to  be  read,  the 
contents  of  the  letter  could  not  be  used  as  evidence  to  connect 
the  letter  with  the  bill  found  in  the  prisoner's  pocket 

The  Court  admitted  the  letter  and  bill  to  be  read  in'evidence, 
but  Graham  B.  entertained  doubts  whether  the  contents  of  the 
letter  could  be  received  as  evidence  to  show  that  the  bill  in 
question  was  enclosed  in  it  from  Newcastle;  but  conceiving  there 
was  evidence  of  the  fact,  independently  of  the  contents  of  the 
letter,  he  directed  the  attention  of  the  jury  to  such  evidence, 
desiring  them  not  to  attend  to  the  contents  of  the  letter.  The 
prisoner  was  convicted. 

Graham  B.  reserved  the  following  questions  for  the  opinion 
of  THE  Judges  :  whether,  without  referring  to  the  contents  of  the 
letter,  there  was  sufficient  evidence  of  the  facts  necessary  to  the 
conviction  ?  and  whether,  as  the  letter  was  read,  and  probably 
seen  by  some  of  the  jury,  they  could  safely  be  understood  to  have 
drawn  their  conclusion  only  from  the  facts  which  were  lefl  to 
them?  and  if  the  Judges  should  doubt  as  to  these  points, 
whether,  under  all  the  circumstances,  the  contents  of  the  letter 
could  be  used  as  evidence  against  the  prisoner? 

In  Hilary  terttky  29th  «/bnuary,  1814,  present  all  the  Judges 
(except  Mansfield  C.  J.  who  was  absent),  when  the  conviction 
was  held  wrong,  on  the  ground  of  there  not  being  sufficient  evi- 
dence that  a  double  letter  was  put  into  the  post-office  at  Newcastle 
the  clerk  of  Mr.  Bart^  who  put  it  into  the  post,  paid  the  postage, 
and  wrote  **  post  paid  2s"  on  it,  not  being  called. 
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1814. 


REX  V.  ELIZABETH  SMITH. 

1  HE  prisoner  was  tried  before  Macdonald  C.  B.,  at  the  summer  A  female  ser- 

assizes  for  the  county  of  Norfolk^  in  the  year  1814,  on  an  indict-  Jh^gg^  s  ° 

ment  for  embezzling  a  5l.  note,  the  property  of  Charles  Pincing.    c.85. 

It  was  proved  that  the  prisoner  was  house-keeper  to  Pincing  ;  receives 

and  that,  on  the  20th  of  Julvj  1813,  Pincing  delivered  to  her  money  from 

-f  11  I-    t  .  1  1.1        his marter to 

two  5/.  notes,  and  other  money,  part  of  which  was  to  be  paid  to  pay  to./.  C, 

the  collector  of  the  property  tax,  and  the  sum  of  5/.  8^.  was  to  and  do«  not 

^     fr     J        7  pay  It,  to.  if 

be  paid  to  the  overseer  of  the  poor,  one  John  ThurkiU,     It  was  he  can  be  io- 
proved  that  ThurkiU  never  received  the  5/.  8^.,  or  any  other  sum  bcademaiL 
from  the  prisoner. 

The  prisoner  was  accordingly  convicted  of  embezzlement,  but 
the  learned  Judge  doubted  whether  the  act  of  the  39  G.S.  r.85. 
could  apply  to  2l  female  set-vantj  inasmuch  as  that  statute  enacts, 
and  declares,  *^  That  if  any  servant  or  clerk,  or  any  person  em- 
ployed for  the  purpose  in  the  capacity  of  a  servant  or  clerk,  to 
any  person  or  persons  whomsoever,  &c.  shall,  by  virtue  of  such 
employment,  receive  or  take  into  his  possession  any  money,  &c. 
such  servant  fraudulently  embezzling  the  same  shall  be  deemed 
to  have  stolen  it  feloniously. 

From  the  whole  context  of  this  section,  and  especially  from 
the  words  into  his  possession^  the  learned  Judge  was  inclined  to 
think  that  a  female  servant  was  not  within  the  act,  and  he  forbore 
to  pass  sentence,  and  reserved  the  point  for  the  consideration  of 
THE  Judges. 

In  Hilary  term,  29th  of  January^  1814,  all  the  Judges 
met  (except  Mansfield  C.  J.),  and  were  of  opinion  that  the 
conviction  was  wrong,  on  the  ground  that  there  was  not  sufficient 
evidence  of  the  prisoner's  having  embezzled  the  money ;  the  fiict 
of  not  having  paid  the  money  over  to  the  collector,  not  being 
evidence  of  actual  embezzlement,  it  only  negatived  the  application 
of  the  mone^r  in  the  manner  directed* 

All  the  Judges  agreed  that  2kjemale  was  within  the  act. 
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1814. 


CASK 

(From  THE  Recorder,  in  1814.) 

A  man  upon      JyliDDLESEX.  Birkett  was  tried  in  June  sessions,  1813,  for  forging 
tence  of  death  several  indorsements  on  a  bill  of  exchange,  called  a  bank  bill  of 

has  passed,       exchange  (beinir  in  fact  a  bank-post  bill)  for  50/.,  with  intent  to 
ought  not,  -  ^     7_/        ®^  «     ^      L   ^ 

wiule  under      detraud  Messrs.  Grants  Brady^  4*  Cb. 

th^  sentence,       Brady  was  tried  as  an  accessary  before  the  fact 

to  be  brought  *^  ^  ^  ^ 

up  to  receive        Birkett  was  found  guilty,  and  received  judgment  of  death,  and 

judgment  for  pxpriited 

another  fe.       was  executed. 

lony; although  Brady  was  also  found  guilty,  and  received  judgment  of  death; 

that  sentence  ^^^  '^^^  JuDGES  were  of  opinion  that  he  was  only  an  accessary 

vhen  he  was  before  the  fact  at  common  law,  the  statute  as  to  bank  bills  of 

other  felony  exchange  not  extending  to  procurers,  and  judgment  of  deatli 

and  did  not      therefore  ouirht  not  to  have  been  passed  upon  him. 
plead  his  pnor  ®  i  r 

attainder.  LoNDON.  Badcock,  Brady,  and  HiU,  were  tried  before  Mr. 

Justice  Grose,  in  June  sessions,  1813,  (a)  for  forging  an  order 
for  payment  of  590/.,  with  intent  to  defraud  Messrs.22a£ar/5  4'Co. 

Badcock  was  found  guilty,  and  received  judgment  of  death. 

Brady  was  also  found  guilty,  but  a  question  was  resented  as  to 
him.  (The  entry  on  the  record  was,  he  had  judgment  in  Mid- 
dlesex on  indictment  No.  11.)  The  Judges  were  of  opinion,  after 
considering  the  point  reserved,  that  this  conviction  was  wrong. 

HiU  was  acquitted. 

Badcock  was  ti*ied  before  M'/.  Justice  Gibbs  in  July  sessions, 
1813,  for  disposing  of  and  putting  away  a  forged  order  for  die 
payment  of  560/.,  knowing  the  same  to  be  forged,  with  intent  to 
defraud  Messrs.  liobarts^  Co. 

Hill  and  Brady  were  tried  at  the  same  time  as  accessaries 
before  the  fact  at  common  law.  And  all  three  were  found 
guilty. 

Badcock  was  eexcuted. 

Hill  filed  a  counter  plea,  and  a  writ  of  error  was  sued  out ; 
but  he  died  on  the  5th  of  January j  1814. 

Brady  remained,  at  the  time  this  case  was  considered  by  the 

(a)  Supra,  294. 
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Case. 


Judges,  without  any  judgment  on  this  indictment,  being  under        ISH. 
sentence  of  death. 

The  question  submitted  for  the  opinion  of  the  Judges  was, 
Whether  any  and  what  judgment  could  then  be  passed  upon 
Brady,  he  standing  properly  convicted  of  a  common  law  felony, 
independent  of  the  first  indictment  ? 

In  Hilary  term,  29th  January,  1814,  all  the  Judges  being 
present  (except  Mansfield  C.J.},  agreed  that  the  Recorder 
should  not  call  the  prisoner  up  for  sentence  on  the  last  conviction 
as  an  accessary  on  a  clergyable  felony,  but  that  he  should  be 
recommended  for  a  pardon,  on  condition  of  being  transported  ibr 
life. 


REX  V.  THOMAS  GLOVER.  1814. 

IHE  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  the  Taking  a  rab- 
Lent  assizes  for  the  county  of  Somerset,  in  the  year  1814,  on  an  issufficielnt 
indictment  on  the  5G.3.  c.  14.  5.6.  {a)  for  entering  a  warren  in  constitute  an 
the  night-time,  and  taking  in  the  night-time  one  coney,  against  the  5  G. 3. 
the  will  of  the  warrener.  ^' !*•  f«^« 

It  appeared  in  evidence,  that  the  prisoner  set  several  wires  rabbit  is  not 
about  six  o'clock  in  the  evening  of  the  18th'  of  December,   181 S,  Jj^'j^^^ 
and  that  a  rabbit  was  caught  in  one  of  them.     The  prisoner  party  never 
came  between  five  and  six  the  next  morning  to  the  field  where       ^  *^  ^^^^^ 


(a)  Which  enacts,  That  if  any  person  or  persons  shall  from  and  after  the  first 
day  of  June,  1765,  ¥nl]fuly  and  wrongfully  in  the  night  time  enter  any  war- 
ren or  grounds  lawfully  used  or  kept  for  the  breeding  of  conies,  although  the 
same  be  not  inclosed,  and  shall  then  and  there  wilfully ^nd  wrongfully  take  or 
kill  in  the  night  time  any  coney  or  conies,  against  the  will  of  the  owner  or  oc- 
cupier thereof,  or  shall  be  aiding  and  assisting  therein,  and  shall  be  convicted 
of  the  same  before  any  of  His  Majesty's  justices  of  oyer  and  terminer  or  general 
gaol-delivery  for  the  county  where  such  ofience  or  ofiences  shall  be  committed, 
every  such  person  and  persons  so  ofiending  and  being  thereof  lawfully  convicted, 
shall  And  may  be  transported  for  the  space  of  seven  years,  or  sufier  such  other 
lesser  punishment  as  the  court  before  whom  such  person  or  persons  shall  be 
tried  shall  direct. 
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1814.        said  Henry  Taylor^  a  petty  officer  in  His  Majesty's  naval  service; 
Morris's       ^^  ^^  ^^^  Sarah  Morris^  then  and  there  did,  knowing  the  said 
Case.        lost-mentioned  fiilse,  forged,  and  counterfeited  order  and  certifi- 
cate to  be  false,  forged,  and  counterfeited,  which  said  last-men- 
tioned false,  forged,  and  counterfeited  order  and  certificate  is  as 
follows ;  that  is  to  say,  (here  the  order  and  certificate  was  set 
forth  as  in  the  first  count  with  the  like  intent,)  against  the  statute, 
&C.,  and  against  the  peace,  &c.     And  that  the  said  John  Morris^ 
before  the  felony  last  aforesaid,  was  done  and  committed  in  man- 
ner and  form  last  aforesaid,  on,  &c«,  at,  &c.,  feloniously  did 
invite,  move,  counsel,  aid,  abet,  cause,  and  procure  the  said  Sarah 
Morris  to  commit  the  felony  last  aforesaid,  against  the  statute, 
&c.,  igid  against  the  peace,  &c. 

There  were  two  other  counts,  with  intent  to  defraud  the  said 
Hemy  Taylor.  Four  other  counts,  for  forging  and  uttering  aii 
order  to  receive,  &c.,  and  four  other  counts,  for  forging  and  ut- 
tering %  certificate  to  receive,  &c.  The  remaining  counts  were 
for  forging,  uttering,  and  putting  away  an  order  for  payment  of 
money. 

It  was  proved  that  Henty  Taylor^  whose  name  appeared  sub- 
scribed to  the  order,  was  a  petty  officer,  on  board  the  Frederick-- 
stein  frigate,  in  the  year  1811,  and  as  such  was  entitled  to  prize 
money  on  account  of  the  capture  of  the  Teresia  by  that 
frigate. 

It  was  proved  by  a  clerk  in  the  checque  office  in  Greermich 
Hospitalj  that  the  prisoner,  Sarah  Morris,  a  day  or  two  before 
the  22d  of  Nove?nber,  181 S,  applied  at  the  office  for  prize  money 
due  to  Henry  Taylor  of  the  Frederickstein,  on  account  of  the 
capture  of  the  Teresia,  and  produced  to,  and  left  with  the  wit- 
ness the  order  mentioned  in  the  indictment.  The  order  pur- 
ported to  be*  signed  by  Henry  Taylor  and  the  certificate  by 
Charles  Hewitt,  captain  of  the  Gladiator.  Upon  examining  the 
order  with  the  prize  index  it  appeared  that  the  money  was 
not  come  into  the  office.  The  prisoner  {Sarah  Morris),  two  or 
three  days  afierwards  applied  again  at  the  office ;  upon  which 
the  order  was  given  back  to  her,  and  she  was  directed  to  apply 
when  the  money  had  been  paid  into  the  office. 

It  was  proved  by  another  clerk  in  the  checque  office,  that  be  bad 
received  a  letter  fi*om  the  other  prisoner  John  Morris,  in  conse- 
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quence  of  which  he  had  sent  for  the  prisoner  Sarah  Morris^  to        1814. 
the  office.     When  she  came  to  the  office  she  again  applied  for     V.^  -  ~\ ' . 
the  prize  money  due  to  Taylor^  and  produced  the  order  and         Case. 
certificate.     Hie  prize  money  due  to  Taylor  had  then  come  into 
tl^e  office,  and  a  warrant  was  prq)ared  for  the  pa3rment  of  the 
money ;  but  it  being  subsequently  discovered  that  the  order  was 
a  forgery,  the  money  was  not  paid,  and  both  the  prisoners  were 
apprehended.     The  signature  of  Henry  Taylor  to  the  order,  and 
of  Charles  Hewitt  to  the  certificate,  were  forgeries. 

The  landlord  of  the  house  in  which  the  prisoners  lodged 
stated,  that  he  had  two  or  three  times  heard  John  Morris  order 
his  wife  Sarah  Morris  to  go  to  Greenimchj  respecting  the  thirty 
pounds  of  prize  money  due  to  Henry  Taylor^  her  father  ;*  that 
«^An  Morris  told  his  wife  that  she  must  go  for  the  money ;  and  as 
the  witness  believed,  she  went  to  receive  it  in  obedience  to  her 
husband's  orders.  It  was  in  addition  to  this  proved,  that  the 
prisoner  John  Morris^  had  signed  a  paper  stating  that  his  wife 
had  acted  in  tl^s  business  entirely  under  his  orders  and  direc- 
tions. 

It  was  also  proved  that  the  prisoner,  John  Morris,  applied  to  a 
captain's  clerk  in  the  navy,  in  Naoember,  1813,  and  told  him 
there  was  about  thirty  pounds  prize  money  due  to  his  father-in- 
law,  TaylWj  whom  he  described  as  a  caulker  in  the  Frederickstein 
fiigate,  and  desired  witness  to  fill  up  the  blanks  in  a  blank  order 
and  certificate,  which  he  did,  except  the  signatures.  That  John 
Morris  aficsrwards  said  that  he  had  got  the  paper  regularly  signed, 
and  was  going  to  send  his  wife  to  Greemoich  for  the  money. 

Upon  this  evidence,  it  was  objected  by  the  counsel  for  the  pri- 
soners, Aat  as  Sarah  Morris,  in  the  part  she  took  in  this  trans- 
action, acted  under  the  control  and  direction  of  her  husband, 
she  could  not  be  found  guilty;  and  that  the  other  prisoner  could 
not  be  guilty  as  accessary,  if  she  was  innocent  as  a  principal. 
And  that  in  any  event  the  prisoner,  John  Morris,  was  not  within 
the  statute  49  6. 3.  c.123. 

The  jury  found  them  both  guilty;  but  judgment  wasi^spited 
that  these  points  might  be  submitted  to  the  Judges* 

In  Easter  term,  7th  May,  1814,  all  the  Judges  met  (except 
Dahpier  J.  who  was  absent).  The  conviction  was  held  right. 
The  Judges  were  of  opinion,  that  Sarah  Morris  was  well  con- 
victed of  uttering  the  forged  order  and  certificate;  and  John 
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1814^       Moms  as  an  accessary  before  the  fact  to  the  felony  of  uttering^ 

\j  '     ,       which  subjected  him  to  a  yearns  imprisonment,  it  being  a  com- 

Caia>        mon  law  felony.     They  were  also  of  opinicm  that  under  the 

43  G.S.  c.  I  IS.  John  Morris  might  be  tried  in  the  same  county 

where  the  principal  felony  was  committed. 


J21^  ^^^  ^-  THOMAS  FORSYTH. 

If  an  indict-  XHE  prisoner  was  tried  before  Mr.  Justice  Dallas^  at  the 
toX^for*  Lentassizes  for  the  county  of  Sli^d,  in  the  year  1814,  on  an 
concealing  indictment,  the  first  count  of  which  stated,  that  the  prisoner  at 
Btiuing  the  Burslem^  in  the  county  of  Stccffbrdy  draper,  did  use  and  exercise 
property  do^  the  trade  of  merchandize,  and  thereby  sought  his  living,  and  that 
specify  parti-  on  the  2 1st  November^  52  G.3.,  he  was  indebted  to  John  Buriatiy 
it!tho^h*it^^  DanjV/  Burton,  George  Burton,  and  Emanuel  Matthews,  co-part* 
may  sufficient^  ners ;  and  to  Joseph  Thorby,  Thomas  Paget,  Darel  Cape,  and 
othera 'a^d  Orlands  Hodgkin,  co-partners  in  150/.  and  upwards,  and  also  to 
those  specified  divers  other  persons,  and  being  so  indebted,  prisoner  became 
ne<^ssary  bankrupt,  and  on  28th  of  same  November,  upon  the  petition  of 
value,  the  in-  ^^  before  named  persons,  a  commission  of  bankruptcy  was 
be  bad,  be-  issued,  and  that  on  SOth  of  same  November,  at  Manchester,  pri- 
stt^raient  as  soner  was  declared  a  bankrupt,  and  notice  thereof  left  at  the 
to  the  parts  dwelling-house  of  prisoner,  at  Burslem  aforesaid,  and  that  notice 
^dsTo^em-     ^^  likewise  given  in  the  London  Gazette  of  3d  December,  52  G.  3. 

berrassthe       and  that  prisoner  was  required  to  surrender  on  2Sd  and  24th 

prisoner.  n  ^ 

Where  value    Decefnber,  and  14th  January  following,  at  the    Talbot  Inn,  in 

IS  euential  to  jj^arjQ^^  Street  Lane,  Manchester,  and  make  a  disclosure  of  his 
constitute  an 

oflfence,  and  estate  and  effects,  and  at  the  last  sitUnir  to  finish  his  final  examin* 
LoiSd^to       ation;  that  on  the  said  23d  and  24th  December,  and  14th  Janun 

many  articles    ary,  the  major  part  of  the  commissioners  met  accordingly,  and 

collectively  ••  tr      i.  ^  * 

the  ofifence       prisoner  duly  surrendered  himself;  and  also  at  several  adjourned 

must  be  made  meetings  duly  held,  prisoner  was  examined  upon  oath^  touching 
one  of  those  his  estate  and  effects,  and  that  he  devising  to  cheat  his  creditors, 
SwS^ry  ^  did  not  at  any  of  the  said  tunes,  upon  such  his  examination,  truly 
only  ascribed  disclose  and  discover  all  his  estate  and  effects,  as  was  his  du^  so 
all  those  arti-  ^  ^^9  ^^^  ^^  ^^  contrary  thereof,  then  and  there  did  conceal  and 
cles  collective'  \^^p  secret  a  bed,  six  tables,  &c  (enumerating  man^  articles)  and 
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^wte  hundred  other  articles  of  household  Jumiiure^  and  a  certain 
debt  duejrom  one  John  Tca^lor  to  the  said  prisoner^  to  the  value  of 
twenty  pounds  and  upwards ;"  aod  that  the  prisfoner,  then  and 
there,  fiaodulently  and  feloniously  did  remove,  conceal,  and 
embezzle  the  same,  with  latent  to  defraud  his  petitioning  creditors, 
aod  othes^  his  just  creditors  of  the  same. 

The  second  count  set  ferth  all  the  proceedings  under  the  com« 
mission  as  in  the  first  count,  and  that  the  prisoner  fraudulently 
and  feloniously  did  remove,  conceal,  and  embezzle,  the  several 
articles  stated  in  the  first  count,  with  intent  to  defraud  the  same 
persons. 

The  third  count  was  for  fraudulently  and  feloniously  removing, 
concealing,  and  embezzling  the  same  articles,  with  intent  *to  de? 
fraud  his  just  creditors  of  the  same. 

To  prove  the  averment  of  notice  being  given  in  the  Gazette^ 
a  printed  paper  purporting  to  be  the  Gazette  was  put  in ;  bu( 
no  evidence  Was  ^ven  that  it  was  bought  at  the  pfiBce  of  the 
king's  printer,  nor  any  further  evidence  respecting  it  beyond  the 
mere  production.  It  was  therefore  objected  to  until  further  evir 
dence  was  given  of  its  being  the  Gazette:  and  the  counsel  for  the 
prisoner  stated  to  the  learned  Judge,  that  precisdiy  the  same 
proof  had  given  rise  to  the  same  objection,  in  a  similar  case  tried 
at  Oaefbrdi  before  Mr.  Justice  Bayley,  in  the  summer  circuit 
of  1818,  and  that  Mr.  Justice  Bayley  had  determined  to  save 
the  point  J  but  it  subsequently  became  unnecessary,  the  prisoner 
haying  been  acquitted  on  the  merits. 

The  learned  Judge  saved  this  point  for  the  consideration  of 
THE  Judges. 

Tlie  following  objections  were  then  taken  to  the  indictm^t : 

First,  That  the  nature  of  the  act  of  bankruptcy  was  not  stated. 

Secondly,  That  there  was  no  venue  or  time,  laid  to  the  aver- 
ment of  putting  the  notice  in  the  London  Gazette^ 

Thirdly^  That  the  household  furniture,  as  well  as  the  debt  con- 
cealed, &c.  were  not  stated  in  t}ie  indictment  with  sufficient  cer- 
tainty, the  former  being,  **  and  one  hundred  other  articles  of 
household  furniture,"  and  the  latter,  '^  a  certain  debt  due  from 
one  A.  B.  to  the  said  prisoner." 

As  to  the  first,  the  ground  of  the  objection  was,  that  the  in- 
dictment ought  to  set  forth  &cts,  from  which  the  legal  result  of 
bankruptcy  may  ensue.     Here  nothing  is  averred  but  the  leffX 

T  2 
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1314.        result;  added  to  which,  it  gives  the  prisoner  no  notice  of  the 
p'  '   ",      tacts,   which  are  essential  to  the  establishment  of-  his  gtiilt. 
Case.        That  the  indictment  ought  to  state  facts,  and  not  the  legal 
result,  appears  from  Hawkin^s  Pleas  of  the  Craaon^  where  an  in- 
dictment for  refusing  to  be  sworn  constable,  after  having  been 
legitimo  modo  electusj  was  holden  bad,  for  not  showing  the  man- 
ner of  election,  that  it  might  i^pear  to  have  been  such,  as  obliged 
the  defendant  to  take  upon  himself  the  office,  (a)    And  in 
2  HawL  P.  C.  c.  25.  5. 66.     It  is   said,   **  that  an  indictm^it 
for  knowingly  receiving  persons  outlawed  for,  or  convicted  of 
felony,  or  for  knowingly  suffering  such  persons  to  escape  may 
be  good,  without  showing  what  the  felony  was,  or  that  it  was 
actually  committed,  if  the  record  of  die  outlawry  or  conviction 
be  set  forth  with  convenient  certainty ;"  and  Hawkins  observes, 
^<  and  the  most  plausible  reason  of  this  opinion  seems  to  be  this, 
that  it  may  be  sufficiently  made  out  by  such  record,  of  what 
kind  the  felony  was,  and  also  that  it  was  actually  committed." 
tSo  on  a  contract  to  pay  twenty  shillings  upon  waste  done,  a  de- 
claration alleging  that  waste  was  committed  is  not  suffidoit^ 
without  showing  how  the  waste  was  done,  {b)     So  in  a  prohi- 
bition upon  a  discharge  of  tithes  by  unity  at  the  time  of  the  dis- 
soludon,  he  ought  to  show  such  an  unity,  by  which  he  may  be 
discharged,  (c) 

As  to  the  second  objection,  it  was  contended,  Aat  there  must 
be  a  venue  and  time  laid,  to  every  material  and  titiversable 
fact.  That  the  law  in  this  respect  was  precisely  as  strict  as  ever^ 
The  statute  ofAnnef  whidi  authorizes  the  summoning  juries  de 
corpore  comtatus^  and  not  de  vicineto^  does  not  apply  to  criminal 
cases.  If  it  is  said,  that  the  former  part  of  the  sentence  in  the 
nidictment  has  a  place  and  time  allied,  still  it  would  not  be 
sufficient,  as  appears  by  the  case  cited  in  «  Hawkins  P.  C  c.  25. 
s,  77.  from  Ik/er  164.  b.  Thus,  on  an  indictment  for  rescousy  al- 
l^ii^  that  J.  jS.  committed  such  a  felony  on  such  a  day,  and 
year,  and  place,  per  quod  A.  B.  pnsdictwn  J.  S.  cepit  et  arrest^ 
ivitf  et  in  salva  custodia  sua  adtunc  et  ibidem  eundem  J.  S.  ha^ 


(a)  9  Hawk.  P.  C.  c.9S.  $.57.  Aleyn,  7S,  79.    fide  niao  Bex  y.  B<ntUedge, 

Dougl.  536. 

{*)  Com.  Pig.  Pleader.  (C.  22.)        ^ 
(c)  Ibid.  R.  Hob.  296,  &c. 
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buH  et  cusfadivit;  it  is  made  a  quare  whether  the  indictment  is        1814. 
su£Scient,  for  no  time  of  the  arrest  is  alleged  in  the  same  sen-     1.  '  "   '/ 
tence  with  it     And  Dyer  rather  thinks^  that  the  mention  of  the        Case. 
time  of  the  custody  in  the  subsequent  sentence  does  not  cure  it. 
Hawkins  refers  to  3 P.  WiUiams  484.  497-9  and  4  Bac.  Abr.  400. 
That  the  case  of  jDenison  v.  Bichardson^  (a)  was  an  authority. 
Also  Com.  Dig.  Header,  (C.  19  &  20.) 

As  to  the  third  objection,  it  was  founded  on  this ;  namely,  that 
it  is  of  the  essence  of  the  offence,  that  the  whole  of  the  goods 
embezzled  should  be  of  the  value  of  SOl.  There  is  no  value  laid 
separately  to  the  different  articles  specified ;  but  the  whole  are 
averred  to  be  of  the  aggregate  value  of  20L  and  upwards.  Now, 
if  that  part,  namely,  the  household  furniture  and  debt  (which 
are  dearly  not  desci^bod  with  sufficient  certainty)  are  rejected, 
the  court  cannot  know  t^t  the  residue  is  of  the  requisite  value. 
It  cannot  be  presumed,  that  the  Judge  confined  the  evidence 
to  the  things  properly  described,  because  there  is  no  averment 
that  any  part  was  of  the  requisite  value.  See  1  Samid.  286. 
2  Saund.  879.  4th  Edit. 

In  Easter  term,  7th  May,  1814,  all  the  Judges  met  (except 
Dampier  J.  who  was  absent)  and;held  the  indictment  bad,  on  the 
ground  of  the  property  concealed  not  being  all  specified,  and  no 
distinct  value  having  been  put  upon  the  articles  enumerated. 

The  Judges  seemed  to  think  that  the  production  of  the 
Gazette  would  be  sufficient,  without  proof  of  its  being  bought  of 
the  Gazette  printer,  or  where  it  came  from. 

Le  Blanc  J.  doubted  whether  averment  of  notice  in  the 
Gazette  was  not  unnecessary  here,  as  the  bankrupt  had  appeared 
to  his  commission,  and  had  been  examined. 

All  the  Judges  thou^t  that  the  judgment  ought  to  be  ar- 
rested, {b) 


(a)  14Eait,891. 
'    (6)  See  RexY.  Page^  Trio.  T.  181»>jx»<>and  the  statutes  1  Ga.cAIS.  and 
6  G.  4.  c.  16.  J.  1 12.  in  noHs.    By  the  latter  statute  it  is  sufiBdent  iC  the  goods, 
embexzled  are  of  the  value  of  lo/. 


T  S 
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BEX  V.  ROBERT  PEACOCK. 

faUe  ^me  Glwcester  Lent  assizes,  in  the  year  1814,  for  forgery, 

assumed  for  The  indictment  charged  the  prisoner  with  bavinpr  forged  the 

concealment,  _   __            ,__ .              _                      i-iii*          ^jj 

with  a  view  to  name  of  Thomas  White,  as  drawer  to  a  bill  ot  exchange  dsted 

whkh^the^  8d  Aprilj  1812,  purporting  to  be  drawn  by  Thomas  White,  at  two 

foi^eryispnrt,  inonths  date,  payable  to  ThomcLs  White  for  30/.  and  directed  to 

con£?the^  7%o»Mr5  Jennings,  Esq.,  DubUn.     The  second  count  chained  the 

offence.  prisoner  with  forging  the  indorsement,  and  the  third  count  with 

proof  of  what  ^^^g^^g  ^^  acceptance  to  the  said  bill  of  exchange.    There  were 

18  the  pri-  iiisQ  the  usual  counts  for  uttering  the  said  bill  of  exchange 

soner  s  real  ...              /•        j 

name,  it  is  for  knowing  it  to  be  forged. 

^m  to  prove  j^  appeared  that  the  prisoner  came  to  the  parish  of  Nemham 

the  assumed  in    Gloucestershire,   on  the  2lst  of  March,   1813.     Upon  his 

thTdmfhe^  arrival  he  introduced  himself  to  a  Mr.  Tavet/,  an  agent  of  the 

had  the  fraud  rector  the  Rev.  'idt.  Parsonsj  who  resided  at  Gc/or^/;  he  men- 

in  viemr  •       i 

even  in'the  ^oned  that  his  name  was  White.  Mn  Tovey  had  previously  re- 
absence  of  all  ceived  information  firoro  Mr.  Parsons,  that  a  person  of  the  name 
what  name  he  <>f  f^hite  was  coming  as  curate.  The  prisoner  after  having  in- 
had  used  for  troduced  himself,  produced  a  letter  from  MiJParsims  to  Ur.Toveyi 

several  years  . 

before  the  inclosed  in  which  was  a  letter  which  had  been  sent  by  the  pnaoner 

Sn^ '°  ''"''"■  ^  ^^-  P^^s^*     In  thw  letter  to  Mr.  Parsons,  the  prisoner  de- 

A  release  from  scribed  himself  as  wishing  to  accept  the  curacy  of  Nemhamj 
bill  of  ex- **  *  mentioned  that  he  was  unable  to  leave  an  inn  at  which  be  had 

change  to  the  been  for  some  time,  until  he  received  a  remittance  which  he  was 

ceptor  will "  expecting.    In  addition  to  which,  the  letter  contained  the  foJiow- 

make  him  a  incr  statements.     «  My  mode  is  to  draw  upon  mu  a&ad  in  Dublin, 

competent  ®                                  '\,                   j-  -       -     t    i    A   ^ch  he 

witness  to  jor  the  quarterly  jwrporttons  of  my  living  in  Ireland,  w«'^*  '^ 

?OT  7  *  k  an  ^^^^P^y^^  ^^  *'*  banker^  in  London,  and  which  cMfioinu  I 

indictment  am  daily  in  the  expectation  of  receiving"      In  another  part,     * 

d^er-  the  ^^^^*^  J^^^  ^  '^^^  fi^  apermjanent  engagement,  and  und^r  such 
drawer  having  circumstances  would  hold  my  living  in  Ireland,  which  affords  o. 

for  the  bill  competent  support."     The  letter  was  signed  "  Thomas  Jfhit^' 

hold  ^^^  "^^  prisoner  during  his  stay  at  Newnham,  viz.  fipom  the  2Ist 

of  March  to  the  22d  of  May,  1813,  passed  by  the  name  of  ff^^ 


I 
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and  represented  to  the  persons  resident  there,  that  such  was  his 
name.  He  officiated  as  curate  under  that  name,  during  the  whole 
of  his  residence  in  the  parish.  On  the  17th  of  JprUi  while  he 
was  residing  at  Newnham^  he  stated  to  a  person  of  the  name  of 
Thatcher^  who  was  one  of  the  churchwardens  of  the  parish,  that 
he  had  occasion  for  some  cash.  He  stated  that  he  had  a  living 
in  Irelandoi  130/.  a  year,  and  should  want  to  draw  for  one  quar« 
ter^s  salary,  and  asked  Thatcher  if  it  would  be  convenient  for  him 
tx>  give  him  cash  for  hb  bill ;  and  mentioned  at  the  same  time 
tfaat  he  had  an  agent  at  Dublin  of  the  name  otJenningSj  who 
collected  his  rents,  and  who  would  take  up  the  bill  when  due. 
Thatcher  assented  to  the  prisoner's  proposal,  and  accordingly  on 
the  same  day  the  prisoner  brought  to  him  the  bill  which  formed 
the  subject  of  this  prosecution.  This  bill  was  dated  the  8d  of 
April,  1813;  and  there  was  written  on  it  in  red  ink,  <^  Accepted, 
payable  at  Hammerdejfs  8f  Co.^  Bankers,  London*  W.  Jennings/* 
The  indorsement  of  Thomas  White  was  also  upon  it.  Thatcher 
gave  the  prisoner  the  amount  of  the  bill,  deducting  the  discount, 
vix.  three  shillings  and  sixpence.  The  bill  when  due  was  pre- 
sented for  payment,  and  returned  dishonoured. 

About  the  19th  o(  May^  some  suspicions  having  arisen  in  the 
mind  of  Mr.  Taoey,  as  to  whether  the  prisoner  was  the  person 
he  represented  himself  to  be,  in  consequence  of  no  answers 
having  been  received  to  the  references  he  had  given,  Mn 
Taoey  applied  to  the  prisoner,  to  produce  his  letters  of  ordina- 
tion, and  told  him  that  he  believed  that  he  was  not  the  person 
he  represented  himself  to  be,  upon  which  the  prisoner  referred 
Mr.  Taoey  to  W.  Jennings^  Esq.,  hongfard  Street,  Dublin^  but 
before  any  answer  could  be  received  to  any  letter  addressed  to 
Dubliny  the  prisoner  absconded  from  Newnham. 

In  the  November  following,  the  prisoner  was  apprehended  at 
Worcester.  When  addressed  by  the  persons  who  were  sent  to 
take  him  by  the  name  of  WltitCj  he  replied  his  name  was  not 
White  but  WtOiamson,  and  pretended  not  to  know  the  persons 
who  addressed  him,  who  were  inhabitants  of  Newnham^  and  wiA 
whom  he  had  been  on  terms  of  intimacy  when  there.  The 
prisoner  at  this  time  was  dressed  in  a  coloured  coat  and 
light  waistcoat;  and  after  he  was  committed,  be  admitted  that 
he  was  not  a  clergjrman,  and  never  had  been  in  orders. 
It  appeared  by  a  witness  of  the  name  fyfLee^  who  had  known  the 
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1814.        prisoner  for  thirty  years^  that  his  name  was  Robert  Peacock^  and 

Pbaco^k's     '^'  ^®  ^^  he&a.  an  apprentice  to  Iiee  at  Bath  for  about  a  year 

Case.        in  the  wine  trade.     This  witness  also  stated  that  the  mother  of 

the  prisoner,  a  Mrs.  Peacock^  then  resided  at  Bath^  and  kept  a 

boarding  house  there. 

Several  witnesses  spoke  to  the  body  of  the  bill,  and  the 
drawer's  name  being  in  the  hand-writing  of  the  prisoner,  and  to 
their  belief  that  the  acceptance  was  also  in  his  hand-writing. 

Thomcu  Jennings,  whose  name  as  acceptor  appeared  on  the 
bill,  was  called  as  witness  to  prove  the  acceptance  not  to  be  in 
his  handwriting. 

The  prisoner's  counsel  objected  to  his  competency. 

In  order  to  remove  this  objection,  a  release  was  tendered  to 
him  by  the  holder,  and  a  release  was  also  tendered  to  the  pri<* 
soner  as  the  drawer  of  the  bill. 

The  prisoner's  counsel  contended  that  these  releases  did  not 
remove  the  objection,  that  it  was  also  necessary  that  the  prisoner 
as  the  drawer  should  release  the  witness;  and  Bex  v.  Youngs 
tried  before  Mr  Justice  Le  Blanc  at  the  ^^c^jf^rlent  assizes, 
1805,  {a)  was  cited  as  an  .autliority. 

___^ I 

(a)  Rex  V.  Young^  Worceiter  Lent  assizes,  Coram  Le  Blakc  J^  MS.  Juj». 
The  prisoner  was  indicted  for  foi^ging  a  bill  of  exchai^ge,  drawn  by  7%omas 
Stentkoute  ^  Co.^  on  Messrs.  Waiker  and  Beds^  FUkStreei  HUi,  London. 
There  were  also  counts  on  the  foiling  of  the  acceptance^  and  of  the  iodorae- 
ment  by  Edward  Com,  to  whom  it  was  made  payable,  and  counts  with  similar 
variations  for  uttering  the  bill,  &c. 

At  the  commencement  of  the  trial,  Abbott,  for  the  prisoner,  pressed  that  the 
prosecutors  might  make  their  election  as  to  which  of  these  offences  they  would 
proceed  upon,  saying,  that  the  forgery  of  the  bill,  the  acceptance,  and  indorse- 
ment, were  treated  as,  and  were,  in  fact,  separate  offisnces;  and  that  the 
prisoner  ought  not  to  be  harassed  with  these  sereral  charges,  on  the  same 
trial.  But  Le  Blanc  J.  said,  that  the  rule  only  was  that  a  prosecutor  should 
not  be  permitted  to  give  in  evidence  several  distinct  offences  involving  diflbent 
transactions,  and  referred  to  T^bomais  Case,  3£ast.  P.C.954.,  where  several 
oflences  connected  with  each  other  were  given  in  evidence  on  the  same 
indictment. 

The  fiict  of  uttering,  as  it  appeared  in  evidence  (for  there  was  no  proof  of 
the  foiging  by  the  prisoner)  was,  that  the  prisoner  came  to  the  shop  of  the 
prosecutors,  Ijeigh  4*  Co.,  glovers,  in  Worcester,  for  the  purpose  of  boytng  a 
quantity  of  gloves,  to  send,  as  he  said,  to  America,  He  said  his  name  wa* 
Yowig,  and  gave  a  card  ^  Yatei  &  Young,  ship-agents  LwerpooL"   He  stated  he 
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Peaks  for  the  prosecution,  after  referring  the  learned  Judge        1614!. 
to  a  passage  in  2  East.  P.  C.  lOOS.  (a),  said  he  did  not  think  it     p^^ Jock's 
right  in  a  capital  case  to  press  the  learned  Judge  to  receive  the        Case. 
evidence. 

The  learned  Judge  rejected  the  evidence. 

The  case  being  closed,  Taunton  for  the  prisoner  submitted 
that,  in  point  of  law,  he  was  entitled  to  an  acquittal,  and  cited 
AickUfs  case,  2  East^  P.  C.  968.  as  clearly  in  point. . 

The  learned  Judge  overruled  the  objection  upon  the  autho- 
rity of  Bonteiris  case  {b)  stating  that  the  use  the  prisoner  made 
of  his  fiilse  name,  as  it  bore  upon  the  question  of  forgery,  was 

bad  the  bill  in  qoesdon,  and  that  the  drawer  and  indorser  lived  at  Binmngham. 
He  aaked  the  proeecutors  if  they  knew  them.  Being  answered  in  the  negative,  he 
showed  the  Inll  and  directed  the  prosecutors  to  have  the  gloves  ready  as  soon 
as  possible  the  next  day^  as  the  ship  was  about  to  sail.  It  was  agreed  that  the 
prisoner  should  have  the  gloves  by  three  o'clock  the  next  day,  and  he  left  the 
bill  with  the  prosecutors,  and  told  them  the  public-house  at  which  he  was,  in 
WwcnUr.  The  prosecutors  having,  the  next  morning,  received  intimation  that 
the'  bill  was  a  forgery,  sent  it  over  to  ^rmmqfuxm  for  the  inspection  of  the  sup* 
posed  drawers  and  indorser,  and  their  suspicions  being  confirmed  by  this  in- 
spection, they,  in  company  with  a  witness,  went  to  the  prisoner  at  the  place 
where  he  had  left  his  address ;  the  prisoner  not  suspecting  that  he  was  disco- 
vered, indorsed  this  bill  in  the  name  of  Yaiet  and  Ymmgy  and  delivered  it  to 
the  prosecutors,  upon  which  he  was  immediately  apprehended. 

To  prove  the  forgery  of  the  indorsement,  Edward  Com^  the  supposed  in- 
dorser, was  called,  and  the  prosecutors  ofiered  to  release  him. 

Lb  Blanc  J.  held,  that  this  would  not  make  him  a  competent  witness,  for 
the  prosecutors  never  having  parted  with  the  goods  which  they  had  agreed  to 
furnish,  as  the  consideration  for  the  bill,  nor  g^ven  any  other  value  for  it,  had 
not  acquired  any  property  in  it.  They  had  therefore  no  right  which  they  could 
release.  The  property  in  the  Inll,  suppodng  it  to  be  a  genuine  instrument,  was 
still  in  the  prisoner,  and  therefore,  according  to  the  doctrine  which  prevailed 
in  cases  of  foigery,  the  supposed  indorser  could  not  be  examined  as  a  witness 
to  impeach  its  validity  until  released  by  the  prisoner. 

The  prosecutors  called  several  other  witnesses  who  clearly  proved  both 
the  bill  and  the  indorsement  to  be  forgeries,  and  the  prisoner  was  con- 
victed. 

See  thb  Case  dted  in  PkUUppt  on  Evidence,  4th  edition,  p.  134. 

(a)  **  A  release  from  the  holder  of  a  promissory  note  to  the  supposed  drawer 
in  whose  name  it  was  foiged,  there  being  no  other  name  on  the  note  to  whom 
the  drawer  could  be  liable,  made  him  a  competent  witness  to  prove  the  fbigery 
of  his  hand-¥friting  upon  an  indictment  against  the  prisoner,  who  had  passed 
it  off  to  such  holder  without  any  indonement" 

{by  Suprt^  2^0, 
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1814.        matter  o(  intent  upon  whkh  the  jmy  were  to  form  their  opinioDf 
pj'  ^  ■      subjeet  to  the  cUreedon  of  the  Judge  in  point  of  law. 

Case.  The  learned  Judge  in  summing  up  the  case  to  the  jaiy»  stated 

thatt  if  they  were  satisfied  of  the  false  drawing  and  endorsii^ 
the  question  would  then  arise,  whether  this  amounted  under  all 
the  attendant  circumstances  to  the  offenoe  charged :  if  the  jury 
were  of  opinion  that  the  prisoner  had  gone  to  Neamham  in  the 
fictitious  character  of  a  clergyman,  and  with  a  &lse  name,  for  the 
sole  purpose  of  getting  possession  of  the  curacy,  and  of  the  pro- 
fits belonging  to  it ;  and  that  it  was  no  part  of  his  original  plan 
and  purpose  to  raise  money  by  drawing  and  indorsing  a  bill  or 
bills  in  a  false  name,  but  that  being  established  there^  and  knowii 
and  trusted,  in  the  name  of  Thomas  White^  the  supposed  curate 
of  the  parish,  the  scheme  of  raising  money  by  drawing  and  in- 
dorsing the  bill  in  question,  sprung  up  incidentally  and  colla- 
terally, and  was  altogether  foreign  to  his  original  purpose  and 
design ;  in  such  case  he  thought  they  should  acquit  the  prisoner* 
But  if  on  the  contrary,  looking  at  the  letter  written  preparatory 
to  his  going  to  Neamham^  announcing  a  fund,  and  an  agent  in 
Ireland  who  was  to  accept  bills  drawn  by  the  prisoner,  and  to 
make  them  payable  in  I/mdon^  die  reiteration  of  the  assertion 
after  his  arrival  at  Nemnhamj  and  in  particular  to  the  person 
whom  he  was  charged  by  the  indictment  with  having  defi:auded, 
his  having  drawn  the  bill  in  question  a  few  days  afier  his  arrival 
there,  upon  an  asserted  agent  in  Ireland^  accepted  payable  in 
London^  which  bill,  when  due,  was  returned  unpaid,  the  prisoner 
having  absconded  before  it  became  due,  and  having  never  been 
heard  of  afler  it  became  due,  till  at  a  distant  day  he  was  appre- 
hended at  Worcester^  then  passing,  not  under  the  name  of  White 
but  Williamson^  and  denying  himself  to  be  the  person  who  under 
the  name  of  White  had  been  at  Neamham,  and  drawn  the  bill  in 
question.  If  putting  these  circumstances  togetiier,  die  juiy  wei^ 
satisfied  that  the  prisoner  went  to  Neamham^  inl^ding  fiwadu* 
lendy  to  raise  money  by  a  bill  x>r  bills  dravm  by  him  in  a  false 
name,  and  Indorsed  in  such  name,  and  that  the  bill  in  question 
was  drawn  in  prosecution  of  such  intent,  they  ought  to  find  the 
prisoner  guilty. 

The  jury  found  ,the  prisoner  guilty,  but  not  of  forging  die 
acceptance.  The  learned  Judge  then  asked  them  whether  ^j 
meant  to  find  that  die  prisoner  had  formed  the  scheme  of  nising 
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itioiiey  by  finrged  bifls  b^re  he  went  to  Neoonham ;  to  which        l^^^ 
they  answered  they  did^  bdng  of  opinion  be  went  there,  mean-     Pbacock** 
itig  to  commit  smch  fraud.     The  learned  Judge  respited  the         Ca^ 
sentence,  and  reserved  the  case  for  the  consideration  of  CTS 
Judges. 

In  jBo^^  term,  7th  Jfay,  1814,  eleven  of  the  Judges  met 
(Dampier  J.  being  absent,)  and  were  unanimously  of  opinion 
tbat  where  proof  is  given  of  the  prisoner's  real  name,  and  no 
proof  of  any  change  of  name  until  the  time  of  the  fraud  com^ 
mitted,  that  it  throws  it  on  the  prisoner  to  show  that  he  had 
before  assumed  the  filse  name,  on  other  occasions  and  for  other 
purposes*  The  Judges  were  also  of  opinion,  that  where  the 
prisoner  is  proved  to  have  assumed  a  false  name  for  the  purpose 
of  pecuniary  fraud  connected  with  the  forgery,  drawing,  accept- 
ing, or  indorsing,  in  such  false  or  assumed  name,  is  forgery. 
They  also  thought  that  the  evidence  of  Jennings  the  acceptor 
ought  to.have  been  received  to  prove  the  acceptance  not  his 
hand-writing,  he  being  released  by  the  holder  of  the  bill,  which 
the  prosecutor  was ;  for  in  this  case  the  prisoner  had  received 
Value  for  the  bill  of  the  prosecutor,  which  distinguished  it  from 
the  case  of  Bex  v«  Young  relied  on  at  the  trial,  where  the  prisoner 
had  only  ofiered  the  bill,  and  had  not  received  the  value  for  it ; 
imd  in  which  case  the  prisoner  remained  the  real  owner  or 
tiolder  of  the  bill.  The  Judges  were  unanimously  of  opinion, 
that  the  conviction  was  right. 


REX  V.  JAMES  HUGH  EDWARDS  auas  CHARLES  1814- 

EDWARDS  '•-•V— ^ 

T^  prisoner  was  tried  before  Newman  Kkowlts,  Esq.  Commoh  Bigamy. 
SEBJEA19T,  at  the  OM  BaOof  October  sessions,  in  the  year  1814,  writ^c^TO^ 
ooi.an  indictment,  diarging  that  he  on  the  11th  of  Naoeniber^  names  for  the 
50  G,  8,  at  Saint  Jndrew  Holbomj  by  the  nam^  cf  James  Hugh  ffe  bani^\e 

Edwards^  took  to  wife  one  Jemima  Hart,  and  to  her  wasiaarried    T^l^  V^. 

— »^MM**«i*j,  eluded  thereby 

and  that  he  afterwards  on  the  80th  of  October^  on  the  54  6. 8.  ^m  <Aying 

woman  was  not  known  by  the  name  he  delivered  in,  and  that  she  is  not  ikhtly  described  by 
that  name  in  the  indietment.  ^e-  /  7 
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1814*.        at  St  Jame^Sj  Westminster,  by  the  name  of  Charles  Edwatds,  fe^o* 
Edwaeob'      niously  took  to  wife  one  Anna  TimsoUj  and  to  the  said  Anna 
Case.         Timson  y/ftis  married ;  tlie  said  Jemima^  his  fonuer  wife  being 
alive,  against  the  statute,  &c. 

The  first  marriage  was  proved  by  the  brother,  who  was  pre- 
sent, and.  witnessed  the  register  of  the  marriage,  and  the  aster 
of  the  first  wife  proved, .  that  the  prisoner  Idt  his  ^rst  wife,  at 
WattDorthy  the  very  morning  that  he  was  married  to  the  second 
wife  at  St.  Jameses  Chtarch,  and  that  the  first  wife  was  then  tiving. 

The  second  marriage  was  proved  by  the  priscmer's  hand-writ- 
ing to  the  note  for  the  publication  of  banns,  and  his  sigiiatiireof 
<<  Charles  Edwards,^  to  the  register  of  the  second  marriage. 
The  hand-writing  of  the  nam^  ^^  Anna  Timson^*  in  the  same 
register  of  the  second  marriage  at  St.  Jameisy  Westminster  (as 
the  person  then  married  to  the  said  Charles  Edwards) j  tvas  pioved 
by  her  fitther.  The  &ther  likewise  proved  the  prisoner's  ac- 
knowledgment of  his  marriage  to  his  daughter. 

The  &ther  also  proved  that  his  daughter's  name  was  Susanna^ 
not  Annay  and  that  he  never  knew  or  suspected  that  she  had  ever 
been  called  or  known  by  the  name  of  Anna,  till  he  heard  of  her 
having  been  married  to  the  prisoner  by  that  name. 

The  jury  found  the  prisoner  guilty;  but  the  Common  Ser- 
jeant doubted  whether  the  evidence  proved  the  allegation  in 
the  indictment,  as  to  the  second  marriage  to  Anna  TYmson,  and 
whether  the  indictment  should  not  have  charged  that  the  prisoner 
was  maiTied  to  Susanna  Timson,  by  the  name  of  Anna  Timson^ 
upon  which  doubts  alone  he  reserved  this  case  for  the  opinion  of 
THE  Judges. 

In  Michaelmas  term,  12th  Naoembery  1814,  at  a  meeting  of 
ALL  THE  Judges,  they  held  that  the  prisoner,  having  signed 
the  note  for  the  publication  of  the  banns  of  himself  and  Anna 
Tiynsonj  and  having  signed  the  register  of  his  marriage  with  her 
by  that  nam^  wherein  she  went,  should  not  be  permitted  to  de- 
fend himself  on  the  ground  that  he  did  not  marry  Anna  Trfiuon, 
although  such  might  not  be  her  name ;  and  that  therefore  the 
conviction  was  right. 


^' 
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1814. 


REX  V.  HUDSON. 

jThe  prisoner  was  tried  before  Mr.  Serjeant  Marshai^  at  Under  the 
the  summer  assizes  for  Lancaster j  in  the  year  1814,  for  embez-  f^^^  not  n^ 

zling  a  sum  of  6/«  I2s»  I  ld.j  the  property  of  Salisbury  and  others,  cessary  to  pass 

seotcDce  of 
with  whom  the  prisoner  had  lived  in  the  capacity  of  derk,  and  transpoit- 

who  had  entrusted  the  money  to  his  care.  ation ;  any  less 

punistunent  to 
The  priscmer  pleaded  guilty,  but  was  very  strongly  recom-  which  felony 

mended  to  mercy  by  the  prosecutors,  and  under  circumstances  ^  jj^j^^^ 

so  favourable  to  him,  that  the  learned  Serjeant  stated,  that  he 

should  have  thought  it  sufficient  to  have  sentenced  him  to  a 

years'  imprisonment,  had  he  not  conceived  that  under  the  statute 

396.3.  £:.8]5.,  he  was  bound  to  pass  sentence  of  transportation 

upon  him,  and  that  he  had  only  a  discretionary  power  as  to  the 

term.     The  sentence  passed  was  transportation  for  seven  years ; 

but  upon  doubts  which  subsequently  presented  themselves  to 

the  mind  of  the  learned  Serjeant  the  sentence  was  respited,  in 

order  that  the  opinion  of  the  Judges  might  be  taken  on  the 

following  question,  viz.  Whether  a  Juuge  had  the  power  to  pass 

the  milder  sentence  ? 

The  concluding  words  of  the  act  are, .  ^^  and  every  such 
ofiender,  his  adviser,  &c.  being  thereof  lawfully  convicted  or 
aftftintfid,  shaU  be  liable  to  be  transported  for  any  term  not 
exceeding  fourteen  years,  in  the  discretion  of  the  court  before 
whom  such  offender  shall  be  convicted  or  adjudged." 

In  Michaelmas  term,  20th  Naoemberj  1814,  this  case  was  taken 
into  consideration  by  all  the  Judges,  when  they  were  all  of 
opinion,  that  the  act  having  made  this  offence  larceny,  subjected 
it  to  the  general  punishment  of  larceny,  and  that  the  Judge 
might  inflict  the  like  punishment  on  the  offender  as  in  cases  of 
common  larceny.  They  thought  that  the  words  of  the  act  were 
not  imperative  on  him  to  transport,  and  stated  that  their  opinion 
coineided  with  the  practice  universally  adopted  since  the  act 
passed. 
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1814. 


REX  V.  MANUEL  AMARRO. 

Prifloner  was  1  HE  prisoner  was  tried  before  Mr.  Justice  Le  Blanc,  at  the 
"^S^SS^  -A&«tVfl%  sessions'  at  the  Old  Bailey,  Jidy  1814,  on  an  indict- 
AdmiraUy  9&h  ment  which  charged  that  Manud  Amarro,  on  5th  of  OtUher, 
Udoiuly  rtab-  ^^^^^  upon  the  high  sea,  within  die  jurisdiction  of  the  Admiralty 
ing^  upon  the  of  England,  that  is  to  say,  abont  one  mile  from  Tarragona^  on 
Heldy  that  as  ^^  coast  of  Spain,  in  and  upon  Mark  Kiriy,  a  subject  of  our 
^\  ***^*®  1^  lord  the  king,  feloniously,  wilfully,  maliciously,  and  unlawfiilly, 
offence  capital  did  make  an  assault,  and  with  a  certain  sharp  instrument  to  wit, 
ti^^^oT  ^  ^^"^^^  feloniously,  &c.  did  stab  and  cut  the  said  Mark  KtHy, 
Ireland,  it  was  in  and  upon  the  lower  part  of  his  belly,  with  intent  in  so  doing, 
mitted'at  sea*  feloniously,  wilfully,  and  of  his  malice  aforethought^  to  miirdet 
But  see  now  the  said  Mark  Kirby  against  the  statute,  &c  The  second  count 
C.90.  «.  1.  (a)    ^^^  the  same  as  the  first,  only  stating  the  pnsoners  mtent  to  be, 

to  maim  and  disable  the  said  Mark  Kirby.  The  third  count  was 
like  the  first  count,  only  stating  the  prisoner's  intent  to  be,  i6 
do  the  said  Mark  Kirby  some  grievous  bodUy  harm. 

The  prisoner  was  a  Portuguese  sailor,  serving  on  board  an 
EngliA  transport,  lying  at  Tarragona  mole.  The  person  stabbed 
was  the  captain  of  the  transport 

The  prisoner  was  convicted  and  sentence  passed  upon  him. 
No  objection  was  taken  by  the  prisoner's  counsel,  but  a  doubt 
occurred  to  the  learned  Judge  who  tried  him^  whether  this  was 
a  capital  felony  cognizable  under  the  Admiralty  commission,  if 
committed  on  the  high  seas  out  of  England  or  Ireland. 

The  statute  48  G.  S.  c.  58.  {b)  extends  only  to  offences  com- 
mitted in  England  and  Ireland. 


(a)By  this  statute  it  is  provided,  that  the  crimes  and  oflfenees  mentioDediB 
45  (r.9.  c.  58.  which  shall  be  committed  on  the  hig^  seas  out  of  the  body  oC 
any  county,  shall  be  liable  to  the  same  punishment  as  if  committed  on  lan4 
\nEngland  or  Irdand,  and  shall  be  inquired  o(  &c.  as  treasons^  &c.  are  b^ 
S8  Hen,  8. 

(6)  If  any  person  eitherin  England  or  Ireland  shall  wilfully,  maliciously,  Ac. 
See  also  the  preamble  to  this  act. 
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The  question  was,  whether  by  89  6. 3.  c.  87.  {a)  it  is  to  be         1814. 
extended  to  all  parts  on  the  high  seas  within  the  Admiralty     ^mailro^ 
jurisdiction.  Case. 

In  Michaelmas  term,  12th  of  Ncfoember,  18 14,  this  case  was 
argued  before  all  the  Judoes  in  the  Exchequer  Chamber^  by 
PooLBT  for  the  prisoner,  and  Gurney  for  the  prosecution,  when 
the  majority  of  the  Judges  were  of  opinicm  that  the  conviction 
was  wrong.  The  Judges  thought  that  by  the  terms  of  the  statute 
43  G.  3.  c.  58.  the  offence  of  maliciously  cutting,  Su;.,  is  made  a  fe- 
lony only  if  the  act  be  done  in  England  or  Ireland^  that  \h9.  act  is 
therefore  local;  and  supposing  the  statute  39 G.  3.  c.  37.  to  have 
the  effect  of  making  every  act  which  would  be  felony  if  com- 
mitted on  shore,  a  felony  triable  by  the  Admiralty  commissioners 
if  committed  on  the  high  seas,  (whether  such  act  be  felony  be- 
fore the  statute  39  G.  8.9  or  made  so  after  that  time,)  {b)  yet 
the  statute  43  G.  3.  not  midung  it  a  felony  generally^  cannot  be 
extended  beyond  the  limits  prescribed  by  the  act  to  the  high 


Wood  B.  thought  otherwise,  that  the  statute  43  G.  3.  was 
general,  and  the  act  if  done  at  sea  was  cognizable  by  the  Ad- 
miralty jurisdiction. 

Graham  B.,  at  first  entertained  the  same  opinion,  but  sub- 
sequently acquiesced  with  the  other  Judges. 


(a)  By  which  it  ib  enacted.  That  all  and  every  offence  which  after  the  painng 
of  this  act  shall  be  committed  upon  the  high  seas  out  of  the  body  of  any  county 
of  this  reahn,  shall  be  and  are  hereby  declared  to  be  o&nces  of  the  same  nature 
respectively,  and  liable  to  the  same  punishment  respectiyely,  as  if  they  had 
been  committed  on  the  shore. 

(5)  See  Rex  v.  Bailey y  ante^  1.  and  Rex  ▼.  CurRng,  and  others,  ante,  IS7. 
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REX  V.  CHARLES  STEWART. 

■ 

Haying  coun-  The  prisoner  was  tried  before  Gibbs  C.J,,  at  the  sammer 
possession,  assizes  for  the  county  of  ComwaUf  in  the  year  1814,  on  an  m- 
with  intent  to  dictment,  charging  the  prisoner  with  having  in  his  possession  a 
good,  is  no  of-  quantity  of  counterfeit  silver  coin  knowing  it  to  be  counterfeit, 

fence,forthere  for  the  purpose  of  uttering  it  as  sood  and  lawful  coin. 
18  no  criminal  sr     et  o     ^       o 

act  done.  There  were  counts  in  the  indictment  charging  the  ofience  dif- 

ferently, but  the  evidence  applied  only  to  these  which  charged  it 
in  the  manner  above  stated. 

The  prisoner  was  convicted. 

Harris  for  the  prisoner  moved  in  arrest  of  judgment,  upon 
the  ground  that  this  was  not  an  offence  prohibited  by  the  15G.  2. 
c.,28.  or  any  other  statute,  nor  was  it  a  misdemeanor  at  common 
law,  nor  even  an  act  done  with  intent  to  commit  the  misde- 
meanor created  by  the  156.2.  of  uttering,  8cc;  for  the  mere 
hewing  counterfeit  silver  in  his  possession  could  not  be  considered 
as  such  an  act  The  counsel  for  the  prosecution  cited  Bex  v. 
Scqfield^  2  East,  P.  C.  1028. 

GiBBS  C.  J.,  finding  this  point  had  been  reserved,  for  the 
opinion  of  the  twelve  Judges,  in  the  case  of  Rex  v.  Parker^ 
1  LecKh  C.  C.  41.  and  not  decided,  he  reserved  this  case. 

In  Michaelmas  tehn,  12th  o{  Naoember,  1814,  all  the  Judges 
met,  and  were  unanimously  of  opinion  that  this  was. not  an 
ofience,  and  that  judgment  should  be  arrested. 

It  appeared  on  enquiry  made,  by  the  direction  of  the  Judges, 
of  the  solicitors  of  the  Mint,  that  the  law  ofiicers  of  the  Crown 
had  not  approved  of  indictments  in  this  form,  and  that  no  such 
indictment  had  been  preferred  before  the  year  1812;  since  then 
there  had  been  several  convictions  on  such  indictments  at  the 
quarter  sessions,  but  none  at  the  assizes,  (a) 


(a)  Vide  Rex  v.  Heath,  ante,  184.  But  getting  it  into  possesuon  with  intent 
to  utter  it,  is  an  ofience.    Vide  Rex  v.  Fuller,  Easter  T.  1 8 16,  pott,  a08. 
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REX  V.  WILLIAM  BENNETT  and  another. 

Xhe  prisoners  were  tried  before  John  Silvester,  Esq.  Re.  A  door  which 
GORDER,  at  the  Old  Bailey  sessions,  December  1814,  on  an  indict-  pJJrt  of™ 
ment,  the  first' count  of  which  charged  them  with  burglariously  outward  fence 
breaking  and  entering  the  dwelling-house  of  William  Jlexander  iage,andopeM 

Ftamjiton^  about  eleven  o'clock  in  the  niirht  of  the  1 5th  ofNovem"  into  no  build- 

®  ing,  but  into 

ber,  1814,  at  &•  Catherine  Cree^  with  intent  to  steal  the  goods  and  the  yard  only, 

chattels  of  the  said  WUliam  Alexander  Framptony  in  the  said  ^^\J^^^ ' 

dwelling-house.  dwelling- 

The  second  count  charged  the  prisoners  with  burglariously  the'te^king' 
breaking  and  entering  the  dwelling-house  of  the  said  William  thereof  will 
Alexander  Framploti^  with  intent  to  steal  the  goods  and  chattels  of  burghiry. 
Harriet  Frampton^   WiUiam  Alexandei-  Frampton^  and  Thomas 
Day  Framptoti. 

Tlie  third  count  was  for  burglariously  breaking  and  entering 
the  house  of  Harriet  Framptony  WiUiam  Alexander  Framptcn^ 
and  Thomas  Day  Framptony  with  intent  to  steal  their  goods. 

The  fourth  count  was  for  burglariously  breaking  and  entering 
the  dwelling-house  of  WiUiam  Alexander  Framptan  and  JTiomas ' 
Day  FramptOHy  with  intent  to  steal  their  goods. 

WiUiam  Alexander  Frampton  proved,  that  he  was  in  partnership 
with  Harriet  Frampton  and  Thomas  Day  Framptonj  as  wholesale  - 
grocers.     The  dwelling-house  at  the  place  where  their  business 
was  carried  on  was  occupied  by^.  A.  Frampton  only,  his  part- 
ners residing  elsewhere.     The  premises  consisted  of  two  fronts, 
one   in   Leadenhall  Street^  and   the   other    in    Billiter  Lane^ 
The  dwelling-house  was  in  LeadenhaU  Street,  in  the  parish  of 
Si.  Andrew  Undershqfl ;  the  warehouses  and  stables,  and  a  large 
pair  of  gates  which  enclosed  the  premises,  were  in  BiUiter  Lane^ 
in  the  parish  of  St.  Catherine  Cree.     These  large  gates  were  in 
a  gateway,  over  which  were  the  warehouses  of  the  partners ;  and  f 
when ^tbe  gates  were  shut,  it  was  completely  enclosed  to  the. 
ceiling  of  the  gateway.     The  access  to  the  stables  was  through 
this  covered  gateway,  and  at  the  end  of  the  covered  gateway 
there  was  an  open  yard,  on  the  left  hand  side  of  which  were 
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1815.  warehouses.  The  only  communication  into  the  upper  ware- 
-  T  "^  houses  over  the  stables  and  gateway,  was  through  these  ware- 
Cw.  houses  on  the  left  side  of  the  yard,  but  there  was  a  door  or 
loop  hole,  and  crane  over  the  large  gates  in  BiUiter  Lane^  to 
take  heavy  goods  into  the  warehouses ;  and  there  was  also  the 
convenience  of  a  trap-door  in  the  roof  of  the  covered  way,  for 
for  the  purpose  of  loading  and  unloading  goods  in  esse  of  rain. 

On  the  right  hand  side  of  the  yard  was  the  dweUing-hoiise. 
There  was  a  door  from  the  dwelling-house  to  the  warehouses 
connected  by  a  wooden  shed,  which  door  was  never  &stened,  so 
that  the  moment  any  one  entered  the  yard  from  BiUiter  JLaney 
they  might  go  into  the  dwelling-house  as  well  as  into  the  ware- 
houses, without  any  interruption.  The  gates,  it  appeared,  were 
always  locked  as  soon  as  it  was  dark,  but  they  were  kept  open 
during  the  day  for  the  convenience  of  the  business  carried  on 
there;  no  person  but  the  partners,  their  servants,  or  their  cus- 
tomers, had  any  right  to  use  the  gateway. 

It  was  further  proved,  that  about  two  o'clock  in  the  morning 
of  the  16th  of  November j  1814,  the  prisoners  broke  open  the 
outer  gate  and  entered  the  premises,  and  were  taken  with  instru- 
ments of  house-breaking  upon  them. 

The  jury  found  both  the  prisoners  guilty  of  burglary. 

The  counsel  for  the  prisoners  moved  in  arrest  of  judgment  (a) 
on  the  following  objections,  which  were  reserved  for  the  opinion 
of  THE  Judges.     . 

First,  That  the  breaking'and  entering  the  outer  gate  of  tlie 
premises  in  BiUiter  Lane^  in  the  parish  of  Saint  Catherine  Cree^ 
was  not  a  breaking  and  entering  of  the  dwelling-house. 

Secondly,  That  the  dwelling-house  charged  to  have  been 
broken  and  entered,  is  in  the  parish  of  Saint  Andrew  Underskaft^ 
and  not  in  the  parish  of  Saint  Catherine  Cree,  as  alleged  in  the 
indictment:  and, 

Thirdly,  Tliat  if  breaking  and  entering  the  external  gate  in 
the  parish  of  Saint  Catherine  Cree^  is  a  breaking  and  entering 
the  dwelling-house  within  the  curtilage;  and  which  dwelling- 
house,  as  appears  by  the  evidence,  is  in  the  parish  of  Saint 
Andrew  Undershqft ;  then  the  indictment  should  have  specially 


(a)  The  objections  arise  oat  of  the  evidence  and  go  to  the  conviction. 
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ftv^rred,  that  the  dwelling-house  of  tt|e  prosecutors^  situate  in        1815. 
the  parish  of  Savii  Andrew  Undershqfi^  was  broken  and  entered,     ^~^  ^     , 
for  that  tlie  dwelling-house  and  it^  curtilage  cannot  be  sepa-         Case. 
rated. 

In  Hilary  term,  4th  oiFehnwry^  1815,  at  a  meeting  of  all 
TSfi  Judges,  the  conviction  was  held  wrong.  The  Judges  were 
unanimous,  that  the  outward  fence  of  the  curtilage  not  opening 
into  any  of  the  buildings,  was  no  pait  of  the  dwelling-house ; 
ahd  the  prisoners  were  discharged,  (a) 


REX  V.  MARY  MAZAGORA.  1S15. 

The  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  the  Forgery. 
Lent  assizes  for  the  county  of  Warmiclc^  in  the  year  1815,  on  an  A  jury  ought 
indictment  for  disposing  of  a  forged  banknote,  with  intent  to  tent  to  defraud 

defraud  the  Governor  and  Company  of  the  bank  of  England.        ^t  P®"<*" 

^     ^      ,  ^  who  woold 

It  appeared  in  evidence,  that  the  prisoner  sold  this  note,  and  have  to  pay 
eight  others,  with  a  full  knowledge  that  they  were  all  forged.  J^t"^^^' 
An  inspector  firom  the  bank  proved  that  the  notes  were  such  as  genuine,  al- 
would  be  likely  to  impose  upon  any  persons  who  were  not  in-  the  manner  of 
spectors  at  the  bank ;  but  that  they  were  not  likely  to  impose  executing  the 
upon  any  of  the  inspectors  there.     He  stated  also  that  notes  from  that  per- 

were  never  paid  at  the  bank  until  after  they  had  been  examined  "^",?  ordinaiy 
^  ^  caution  It 

by  an  inspector.     It  was  not  a  probable  consequence  therefore  would  not  be 
of  the  prisoner's  act,  that  the  bank  would  be  defrauded  by  means  pose^oiThlm 
of  these  notes.  and  although 

the  obi6ct  w&s 

Bayley  J.  directed  the  jury  to  say  what  their  opinion  was  as  geDeral  to  de- 

to  the  prisoner's  intention  to  defraud  the  bank.  fr?"^  whoever 

*  .  ,.  might  take  the 

The  jury  in  returning  their  verdict  stated,  that  they  thought  Instrament, 

the  prisoner  had  the  intention  to  defraud  whoever  might  take  the  ^^  ^^  ?'^' 

notes ;  but  that  the  intention  of  defrauding  the  bank  in  particular  frauding,  in 

did  not  enter  into  her  contemplation.  ^n"tho  ^'^ 

The  prisoner  was  found  guilty ;  but  as  the  learned  Judge  en-  would  have  to 

jMiy  the  instru- 
menty  if  genuine,  did  not  enter  into  the  prisoner's  contemplation. 

(a)  Vide  I  Hale,  P.  C.  559.    Sec  Ttex  v.  D/7w>,  Hilarj'  T.  1 81 7,  jiott^  522. 

IT    2 
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Mazagora'^ 
Case. 


entertained  some  doubt  as  to  the  intent  of  defrauding  the  bank,  he 
respited  the  execution  in  order  to  take  the  opinion  of  the  Judges 
upon  the  folk>wing  question,  whether  an  intention  to  defraud  the 
bank  ought  to  be  inferred,  where  that  intention  was  not  likely  to 
exist  in  &ct  in  the  prisoner's  mind,  and  where  the  cauti<Mi  or- 
dinarily used  would  naturally  protect  the  bank  from  bong  de- 
frauded ? 

In  Easter  term,  1815,  the  Judges  met,  and  were  unanimously 
of  opinion  that  the  prisoner,  upon  the  evidence  in  this  case,  must 
be  taken  to  have  intended  to  defraud  the  bank,  and  consequently 
that  the  conviction  was  right,  {a) 


1815. 


REX  V.  WILLIAM  CABBAGE. 


Larceny. 
To  make  n 
taking  feloni- 
ous it  18  not 
necesflarv  that 
it  should  be 
done  lucri 
cavia;  taking 
with  an  intent 
to  destroy  will 
be  sufficient  to 
constitute  this 
offence,  if 
done  to  serve 
the  prisoner 
or  another 
person,  though 
not  in  a  pecu- 
niary  way. 


The  prisoner  was  tried  before  Thomson  C.  B.  at  the  Lent 
assizes  for  the  county  of  LanccLster  in  the  year  1815,  on  an 
indictment  for  feloniously  stealing,  taking,  and  leading  away  a 
gelding,  the  property  of  John  Camplin, 

The  second  count  charged  the  prisoner  with  feloniously,  nnlaw- 
iully,  wilfully,  and  maliciously,  killing,  and  destroying  a  geldings 
the  property  of  the  said  John  Camplin^  against  the  statute,  &c. 

The  counsel  for  the  prosecution  elected  to  proceed  upon  the 
first  count. 

It  appeared  that  the  gelding  in  question  was  missed  by  the 
prosecutor  from  his  stables  on  Monday^  the  28th  February ^  IBIS. 
The  stable  door,  it  appeai*ed,  had  been  forced  open.  The  pro- 
secutor wqit  the  same  day  to  a  coal-pit,  about  a  mile  from  the 
stable  where  he  saw  the  marks  of  a  horse's  feet.  This  pit  had 
been  worked  out  and  had  a  fence  round  it,  to  prevent  persons 
from  falling  in,  one  of  the  rails  of  this  fence  had  been  recently 
knocked  off:  a  man  was  sent  down  into  the  pit,  and  he  brought 
up  a  halter,  which  was  proved  to  be  the  halter  belonging  to  the 
gelding.     In  about  three  weeks  afler  the  finding  of  the  halter, 


\a)  See  Rex  v.  Sheppard,mUe,  169. 
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the  gelding  was  drawn  up  fi*oin  the  coal-pit  in  the  presence  of       1815. 
the  prosecutor,  and  who  knew  it  to  be  his.   The  horse's  forrfiead     1,-  ^  ^ 

V/ABBAGs  ft 

was  very  much  bruised,  and  a  bone  struck  out  of  it  It  ap«  Case, 
peared  that  at  the  time  this  gelding  was  destroyed,  a  person  of 
the  name  oi  Haaxirth  was  in  custody,  for  having  stolen  it  in  Au'- 
gust  1813|  and  that  the  prosecutor  Camplin  had  recovered  his 
gelding  again  about  five  weeks  after  it  was  taken.  Howard  was 
about  to  take  his  trial  for  this  offence  when  the  gelding  was  de- 
stroyed in  the  manner  stated.  The  prisoner  Cabbage  was  taken 
into  custody  on  the  27th  Marck^  1815 ;  and  on  his  apprehension 
he  said  that  he  went  in  company  with  Anne  Hincartk^  (the  wife 
of  Hawarth  who  was  tried  for  stealing  the  said  gelding),  to  Camp^ 
/m's  stable  door,  and  that  they  together  forced  open  the  door, 
and  brought  the  horse  out  They  then  went  along  the  road,  till 
they  came  to  the  coal-pit  before  mentioned,  and  there  they 
backed  the  horse  into  the  pit 

It  was  objected  by  the  prisoner's  counsel,  that  the  evidence  in 
this  case  dui  not  prove  a  larceny  committed  of  the  horse;  that 
the  taking  appeared  not  to  have  been  done  with  intention  to 
convert  it  to  the  use  of  the  taker,  '^  animofurandi  et  lucri  cauta^^ 

Thomson  C.  B.  overruled  the  objection,  and  the  prisoner 
was  convicted  upon  the  first  count  of  the  indictment,  for  stealing 
the  horse.  Judgment  was  passed  on  him,  but  the  learned  Chief 
Baron  respited  the  execution  to  take  the  opinion  of  the  Judges, 
9&  to  the  propriety  of  the  conviction. 

In  Easter  term,  1815,  the  Judges  met  to  consider  this  case, 
and  the  majority  of  the  Judges  held  the  conviction  ri^t  Six 
of  the  learned  Judges,  viz*  Richards  B.,  Bayley  J.,  Cham- 
BRE  J.,  Thomson  C.  B.,  Gibbs  C.  J.,  and  Lord  Eixenbo- 
ROUGH,  held  it  not  essential  to  constitute  the)  offence  of  larceny, 
that  the  taking  should  be  huri  causa ,-  they  thought  a  taking 
finudulently,  with  an  intent  wholly  to  deprive  th^  owner  of  the 
property  sufiicient;  but  some  of  the  six  learned  Judges  thought 
that  in  this  case  the  object  of  protecting  Howarth  by  the  des« 
truction  of  this  animal,  might  be  deemed  a  benefit  or  lucri 
causa*  Dallas  J.,  Wood  B.,  Graham  B.,  Le  Blanc  J.,  and 
Heath  J.,  thought  the  conviction  wrong,  (a) 


(«)  Vide  Rejtv,  MorJU,  East.  T.  1816,/ior/,  907« 
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REX  V.  WILLIAM  SAWYER. 

A  Urtf  &  b-  The  prisoner  was  tried  at  the  Old  Bailey  sessions,  in  the  year 
ject  18  indict-  1815,  upon  an  indictment  which  charged  that  he  the  said  WilUaiu 
wlfe^?*^^  Samf^^  la^e  of,  &c.,  on  the  27th  of  April,  54  G.  3.,  &c.  witii 
C.25.  for  the  force  and  arms  at  Lisbon,  in  the  kingdom  of  Portugal,  in  parts 
Mother -Bri-     beyond  the   sea  without  England^   in  and  upon  one  Harriet 


iith  subject,  Qaskett,  in  the  peace  of  God  and  our  said  Lord  the  King,  then  and 

murder  was  there  being,  feloniously,  wilfully,  and  of  his  malice  aforethought, 

^™?^"®^  d  -  ^^^  roaltc  an  assault ;  and  that  the  said  William  Sceixyer,  a  certain 

minion  of  a  pistol  of  the  value,  8cc.  loaded  with  gunpowder,  and  a  leaden 

sShTthe  ^^^^^  ^*^^c^  ^^  *«  ^^^  WiUiam  Saixyer  then  and  there  had, 

indictment  &c.  at  and  against  the  said  Harriet  Gaskett  did  then  and  there, 

murder^  was  ^  ^^^  ^^  Lisbon  aforesaid,  in  parts  beyond  the  sea  without  England, 

*J  ^®  ^®  ^"  feloniously,  maliciously,  and  of  his  malice  aforethought,  shoot  off, 

peace,  is  suf-  Bud  discharge,  &c.,  by  which  said  shooting  and  discharging,  the  said 

5f®rl^^  ^  ^^  prisoner  cave  unto  the  said  Harriet  Gaskett,  one  mortal  wound, 

that  he  was  &  ^  ^  ^  '  ' 

JSrUith  sub-  &c.  of  which  the  said  Harriett  Gaskett,  then  and  there,  to  wit,  on 

^JThe  conchi-  *^®  ^^  ^"^^  ^*  April,  in  the  year  aforesaid,  at  Lisbon  aforesaid, 

sion  in  the  in-  in  parts  beyond  the  sea  without  England,  did  instantly  die.   And 

dictment  that         ».  »/  «-»  -^ 

the  offence  ^  ^^  jurors,  &c.  did  say,  that  the  said  William  Sawi/er,  her  the 

wasagainstthe  gaid  Harriet  Gaskett  in  manner  and  form  aforesaid,  feloniously, 

king  s  peace,  ,,        ,  .  . 

shows  suffici-  &C.  did  kUl  and  murder,  against  the  peace  of  our  said  Lord  the 

ently  that  the  Kinff,  &C. 

prisoner  was  a  ®'    ^ 

British  sub-  The  jury  found  the  prisoner  guilty ;  but  sentence  was  respited 

^r  a  common  ^^  oi^der  to  take  the  opinion  of  the  Judges  on  the  following  ob- 

law  felony,  jections.     First,  That  the  offence  having  been  committed  out  of 

abroad,  but  ^^  king's  dominions,  and  within  the  dominions  of  -a    foreign 

made  triable  g^ate,  it  was  not  triable  under  the  SSHen.S.  c.2S.  (a).     Se- 
here  under  the  ^  ' 

33  Hen.  8.  c,2o.  the  indictment  need  not  conclude  contra  fomtam  statutu 


{a)  By  the  first  section  it  is  enacted,  That  if  any  person  being  examined  be- 
fore the  King's  council  upon  any  cause  of  ^murder,  &c.  do  confess  any  such 
offences,  or  that  the  sedd  council  upon  such  examination  shall  think  any  person 
so  examined  to  be  vehemently  suspected  of  any  murder,  &c.,  that  then  by  the 
King's  commandment  His  Majesty's  commission  of  oyer  and  terminer  under  his 
great  seal  shall  be  made  by  the  chancellor  to  such  persons,and  into  such  shires 
or  places  as  shall  be  named  and  appointed  by  the  Ring  for  the  speedy  trial, 
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coadlyf  That  the  prisoner  and  the  deceased  should  have  been        18151 
stated  to  have  been  subjects  of  our  Lord  the  King,  at  the  time       ~  ^  *^ 
of  the  ofience  committed.   Thirdly,  That  the  indictment  ought  to         Catf . 
have  concluded,  "  ctmtraformam  statatir 

In  Easter  tsnnj  1815,  this  case  was  argued  before  the  Judges 
by  CuRwooD  for  the  prisoner,  and  Abbott,  for  the  Crown. 
The  Judges  held  that  this  ofience  was  triable  here,  though  com- 
mitted in  a  foreign  kingdom,  the  prisoner  and  the  deceased  being 
both  sukgects  of  this  realm  at  the  time  it  was  committed.  The 
Judges  were  also  of  opinion  that  the  stating  Harriet  Gaskett 
to  be  in  the  king's  peace  at  the  time,  sufiiciently  imported  that 
she  was  the  king's  subject  when  the  ofience  was  committed,  and 
that  the  statement  in  the  indictment  that  this  was  against  the 
king's  peace,  suflidently  imputed  that  the  prisoner  was  also  at 
the  time  a  subject  of  this  realm.  The  Judges  were  of  opinion, 
that  it  was  not  necessary  that  the  indictment  should  conclude 
cofUraJbrfTtam  stattiti. 


REX  V.  JACOB  WINTER.  1®^^' 

I  he    prisoner  was  tried    and  convicted  before  Mr.  Baron  A  building 
n  IT  •  -r^v^t  within  the  cur» 

KiCHARDs,  at  the  JL^ent  assizes  at  Iteaaingy  m  the  year  1815,  tiiage(asa 

upon  an  indictment,  the  first  count  of  which  charged  liim  with  fchool-room) 
feloniously,  &c.  setting  fire  to,  and  burning,  and  consuming  a  house"  within 
certain  out-house  of  one  Thomas  Bogers,  in  the  parish  otChevefy,  inr  ^|/S'  *'  u 
the  county  of  Baks,  against  tlie  king's  peace,  &c.     The  second  not  of  the  or- 
count  charged  the  same  offence  to  be  against  the  statute,  &c.   The  ^"n^fwt!^^ 
fifth  count  charged  the  prisoner  with  setting  fire  to,  &c.  a  certain  housM. 
house  of  the  said  Thomas  Rogers :  and  the  sixth  count  charged 
that  the  prisoner  set  fire  to  tlie  said  house^  tlien  being  in  the  pos- 
session of  the  said  Thomas  Rogers,  with  intent  thereby  to  injure 
and  defiraud  him,  against  the  statute,  &c. 


Sec,  of  such  ofiendefy  which  commission  shall  have  power  and  authority  to 
enquire,  hear,  and  determine  all  such  murders,  &c.  within  the  shires  and  i^aces 
limited  by  their  commission  by  such  good  and  lawful  persons  as  shall  be  re- 
turned before  them,  &c.*' 

u  4 
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18151  It  was  clearly  proved  that  the  prisoner  set  fire  to  and  burnt 

'^  -  ^^      die  building  in  question. 

Case.  It  appeared  that  Thomas  Rogers  lived  in  a  house,  very  near  to 

which  was  a  school-room  which  was  burnt.  The  school-room. 
was  separated  from  the  dwelling-house  by  a  narrow  passage 
about  a  yard  wide.  The  roof  of  the  school-room  was  thatdied 
with  straw.  The  roof  of  the  house,  which  was  covered  with  tiles, 
reached  over  part  .of  the  school-room.  The  dwelling-house, 
school-room,  a  gardei^  and  some  other  buildings,  and  the  court 
which  enclosed  them  all,  were  rented  by  Thomas  Sogers,  of  the 
parish,  for  six  pounds  per  annum.  There  was  one  continued 
fence  round  all  the  premises ;  and  no  person  but  Sogers  and  his 
family  had  a  right  to  come  within  the  fence. 

Upon  this  evidence,  Shephero  for  the  prisoner  contended, 
tliatthe  building  burnt  was  not  a  "  hous^*  or  *^  out^hous^*  within 
the  statute  (a),  and  that  consequently  the  prisoner  could  not  be 
convicted  upon  this  indictment. 

RiCHAROs  B.  over-ruled  the  objection,  and  the  prisoner  was 
found  guilty ;  but  the  learned  Judge  respited  the  sentence,  and 
reserved  the  case  for  the  opinion  of  the  Judges. 

In  Easter  term,  1815,  the  Judges  met,  and  held  this  con- 
viction right,  being  unanimously  of  opinion  that  this  was  a  build- 
ing within  the  meaning  of  the  statute. 


(a)  9  Gr.  1.  c.  23.  #.1^  which  enacts,  That  if  any  person  shall  unlawfully  and 
maliciously  set  fire  to  any  house,  barn,  or  outhouse,  &c.  bdng  thereof  coiw 
Ticted,  shall  be  adjudged  guilty  of  felony  without  clergy. 
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1815. 


REX  V.  JOHN  JOSIAH  CHISHOLM. 

Xhe  prisoner  was  tried  before  Mr*  Justice  Dampier,  at  the  Foreery. 

Exeler  Lent  assizes,  in  the  year  1815.  ^,^^  ^P^F 

The  first  count  of  the  indictment  charged  the  prisoner  with  sionen  of  the 

forging  a  certain  bill  of  exchange,  as  follows:  nw^bc  a^l 

«  Sd.  Rate,  BobeH  Gore.  llt!'''^T^' 

'  although  It  u 

<^  Entered  ISth  day  of  Mcy^  1814.  not  such  an 

/p  ,  instrument  as 

^.     5.     a.  the  35  C  J. 

"  Fall  pay  from  ISth  day  of  Afcy,  1814,  to  c.  94.  warrants. 

4th  day  of  August^  1814       25       4     0 

Jimount  of  deductions 2     17    S 


<*  Nett  pay  ^22       6     9 

«<  Gentlemen,  ^<  8th  day  of  August^  1814. 

'<  Ten  days  after  sight. 
<<  Please  to  pay  to  Mrs.  Elizabeth  Coallj  or  order  the  sum  of 
twenty-two  pounds  six  shillings  and  nine  pence,  being  the  nett 
personal  pay  due  to  me,  as  acting  lieutenant  of  His  Majesty's 
ship  Zealousy  between  thirteenth  day  of  Jlfoy,  1814,  and  fourth 
day  of  August^  1814,  for  value  received. 

"  Robert  Gore. 
**  Approved^ 

^<  T.  Bqysj  captain  of  H.  M.  S.  Zealous. 
^^  To  the  commissioners  of  His  Majesty's  navy. 

«  London:' 

with  intent  to  defraud  Mizabetk  Coolly  widow^  against  the  sta- 
tute, 8cc. 

The  second  count  was  for  uttering,  &c.  the  said  bill  of  ex- 
change with  the  like  intention*  The  third  and  fourth  counts 
were  similar  to  the  first  and  second,  laying  the  intention  to  be  to 
defraud  His  Majesty.  There*  were  four  other  counts  similar 
to  the  first  four,  only  describing  the  instrument  to  be  a  biU/or 
payment  ofmoney^  instead  of  a  hiU  of  exchange. 

The  cabc  was  clearly  proved  against  the  prisoner. 
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1815.  It  was  admitted  by  the  counsel  for  the  Crown,  that  the  indict- 

,,  -  »     ,     ment  could  not  be  maintained  on  the  35  G.  3.  £:.94,  5.3-  (a)  and 

Owe.        34.  (b)  and  the  four  last  counts  were  abandoned ;  but  diey  con* 

tended  that  the  instrument  was  a  bill  of  exchange  within  the 

2G.2.C.2S.  {c). 

On  the  behalf  of  the  prisoner  it  was  contended^  that  it  was 
de^  the  instrument  was  intended  to  be  a  bill  under  the  35  6.  S. 
C.94.  s.  3.9  and  that  it  was  not  a  bill  of  exchange,  because  it  was 
not  drawn  on  any  persons  bound  to  accept  or  pay  it.  That,  the 
commissioners  of  the  navy  were  removable  at  pleasure,  and  might 
be  changed  between  the  drawing  and  presenting  of  the  bill^  and 


(a)  The  third  section  enacts,  That  it  shall  and  may  be  UwHil  for  every  com- 
missioned officer,  master,  and  surgeon  in  the  naval  senrice  who  shall  be  upon 
actual  service,  aiid  be  entitled  to  the  fiill  pay  of  such  service,  at  the  end  of 
every  three  months,  or  of  any  longer  period,  as  they  may  think  proper,  to 
draw,  or  cause  to  be  drawn,  a  bill,  or  set  of  bills  of  the  same  tenor  and  date,  in 
duplicate  or  triplicate,  as  the  case  may  require,  upon  the  commissioners  of  the 
navy  for  the  net  amount  of  the  personal  wages  or  pay  thai  shaU  appear  to  be 
due  to  him,  which  bill  or  set  of  bills  shall  state  the  rate  or  descnpdob  and 
name  of  the  ship  or  vessel  to  which  such  officer  shall  belong,  and  his  statioQ  oa 
board  of  the  same,  and  also  the  full  amount  of  the  personal  wages  or  pay  whidi 
shall  be  due  to  him,  and  the  period  for  which  such  wages  or  pay  shall  have 
accrued  or  become  due,  together  with  the  amount  of  the  usual  deductions  and 
abatements,  and  other  deductions  which  shall  appear  upon  Ae  ship's  muster 
books,  to  whkh  the  same  shall  be  liable,  and  the  net  lefidoe  of  the  personal 
wages  or  pay  to  be  drawn  for.. 

(b)  By  the  thirty-fonrth  section  it  u  enacted.  That  if  any  person  shall  falsely 
make,  forge,  or  counterfdt,  or  cause  or  procure,  &c.  or  willingly  act  and  assist 
in  the  false  making,  &c.  any  order,  bill,  extract,  or  certificate,  or  shall  utter  and 
publish  as  true  any  false,  dec,  order,  bill,  &c.  knowing,  &c.  for  the  purpose  of 
defrauding  the  public,  or  any  commissioned  officer,  master,  or  surgeon  of  the 
navy,  widow,  or  other  person  in  the  said  act  mentioned,  of  any  wages  or  pay, 
half-pay,  pension,  or  bounty  payable  to  them,  or  any  of  them  re^ecttvely,  every 
such  persons  being  thereof  convicted  shidl  be  adjudged  felons  without  clergy. 

(c)  By  2  G.  2,  c,  25.  #.  1.  it  is  enacted.  That  if  any  person  shall  falsely  make, 
forge,  or  counterfeit,  or  caose  or  procure,  &c«  or  willingly  act  or  assist  in  the 
false  making,  &c.  any  deed,  will,  testament,  bond,  writing  obligatory,  bill  of  ex- 
change, promissory  note  for  payment  of  money,  indorsement  or  assignment  of 
any  bill  of  exchange,  promissory  note  for  payment  of  money,  or  any  acquit- 
tance or  receipt  either  for  money  or  goods,  with  intention  to  defraud  any  person 
whatsoever,  or  shall  utter  or  publish  as  true  any  false,  &c,  deed,  Ibc.  wiy»  in- 
tention to  defraud^any  person,  knowing^&c.  then  every  such  person  bemgllicroof 
lawfully  convicted  shall  be  deemed  guilty  of  felony  without  clergy. 
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if  SGb  to  whom  was  it  to  be  pmrrprnlj      |hn-ir  who  were  such         1615. 
coliimissioners  when  it  was  dnmm»  «r  when  the  bill  came  to  the    ^—  •  "  ! 
navy  office?    This  objectioo  Anf  <)pntende4  made  the  description         c^se. 
of  it  as  bill  of  e^cchange  jttpmper.     That  th^  instrument  was  not 
drawn  to  be  preseoCed  for  acceptance  or  payment  by  the  com* 
missioners  as  n  liil  of  excliange  would  be,  but  to  procure  an  as- 
stgnment  of  al  by  virtue  of  the  35.  G.  3.  c.94}  to  be  paid  by  the 
treasurcar  of  the  navy,  from  a  certain  fund. 

To  this  it  was  answered,  that  the  intention  with  which  this 
ioetrument  was  made  was  not  material;  and  that  it  was  not  uie- 
cessary  to  constitute  a  bill  of  exchange  for  this  purpose;  that  the 
parties  on  whom  it  was  drawn  should  be  liable  to  accept,  or 
even  be  existing  persons ;  it  was  enough  if  the  instrument  pur- 

■ 

ported  to  be  drawn  on  a  person  or  persons  to  whom  it  might 

be  presented.  ' 

The  prisoner  was  found  guilty,  but  the  learned  Judge  re- 
spited the  sentence  till  the  ensuing  assizes,  that  the  question 
might  be  submitted  to  the  Judges,  whether  this  instrument  was 
properly  described  as  a  bill  of  exchange. 

In  Easier  term,  1815,  the  Judges  met  and  considered  this 
case ;  they  were  of  opinion  that  the  conviction  was  right,  that 
the  instrument  set  forth  in  the  case  was  in  form  a  bill  of  ex- 
change ;  and  that  the  statute  of  the  35  G.  3.  r.  Q^.,  did  not  pre- 
vent its  being  so  considered,  because  that  statute  did  not  extend 
to  a  bill  drawn  by  an  acting  lieutenant. 


REX  V.  WILLIAM  SPENCER.  1815. 

The  prisoner  was  tried  and  convicted  before   Mr.  Justice  Embezzlement. 

Bayley,  at  the  Warwick  Lent  assizes,  in  the  year  1815,  of  em-  Amanbsuf- 

-  "^  fiaently  a  scr- 

bezzling  two  notes  for  1/.  each.  vant  within 

It  appeared  in  evidence,  that  the  prisoner  applied  to  one  cts^^i^'  h 

Richard  Boynton,  (a  carrier  from  Walsall  to  Birmingham,)  to  give  he  19  only  oc- 

him  some  employment,  and  that  BoytUon  agreed  to  let  him  carry  ^^y^  wh^" 

out    parcels,    and  go  of  messages,  when  the  prisoner  had  no  ae  has  nothing 

^       ^  else  to  do; 

and  it  is  sufficient  if  he  was  employed  to  receive  the  money  he  embezzled,  though  receiving 
money  may  not  be  in  his  usual  employment,  and  although  it  was  the  only  instance  in  which 
he  was  so  employed. 
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1815. 


Spbnce&'s 
Case. 


other  employment ;  for  which  Bqynton  was  to  give  him  whtft  he 
should  think  fit.  The  fourth  day  of  the  prisoner's  being  in  tliis 
employment,  Boynton  gave  him  an  order  upon  which  he  was  to 
receive  2/.  from  Messrs.  Smith  and  Ceimpbell ;  he  received  the 
money,  and  embezzled  it 

The  learned  Judge  entertained  some  doubt,  whether  the  pri- 
soner could  be  considered  as  a  servant  within  the  statute  39  G.  3. 
c.  85.  {a)  and  reserved  the  case  for  the  consideration  of  the  Judges. 

In  Easter  term,  1815,  all  the  Judges  met,  and  held  this  con* 
viction  right,  (i) 


1815. 


Forgery. 
It  is  not  neces- 
sary that  a 
promissory 
note  should  be 
neffotiable,  in 
order  to  be  a 
promisBorj^ 
note  within 
2  6.3.  c,2S, 
so  as  to  be  the 
subject  of  an 
indictment  for 
forging  or 
utterineit. 
S.C.  6  Taunt. 

325. 


REX  V.  JOSIAH  BOX. 

Xhe  prisoner  was  tried  before  Mr.  Justice  Chambhe  (present 
Mr.  Baron  Graham),  at  the  Old  Bailey  sessions,  Aprils  1815,  on 
an  indictment  for  forging  a  promissory  note,  which  was  as  follows : 
<<  On  demand,  we  promise  to  pay  Mesdames  Sarah  Waller  and 
Sarah  Doubtfirey  stewardesses  for  the  time  being  of  the  Provident 
Daughter's  Society,  held  at  Mr.  Pop^s,  the  Hope^  Smithfield,  or 
their  successors  in  office,  sixty-four  pounds  with  five  per  cent. 
interest  for  the  same,  value  received  this  7th  day  of  JPedrucny^ 
1815. 

«  £-64.  "  For  Fekx  Calmt  &  Co. 

"  John  FoBaTER.'* 


(a)  Which  enactSy  That  if  any  servant  or  clerk,  or  any  person  employed  for 
the  purpose  in  the  capacity  of  a  servant  or  clerk  to  any  person  whomsoever, 
shall,  by  virtue  of  such  employment,  receive  or  take  into  his  possession  any 
money,  goods,  &c.  for  or  in  the  name  or  on  the  account  of  his  master  or  em- 
ployer, and  shall  fraudulently  embezzle,  secrete,  or  make  away  with  the  same, 
or  any  part  thereof,  every  such  offender  shall  be  deemed  to  have  feloniously 
stolen  the  same  from  his  master  or  employer,  for  whose  use  and  in  whose  name 
or  on  whose  account  the  same  was  or  were  delivered  to  or  taken  into  the 
possession  of  such  servant,  clerk,  or  other  person  so  employed,  although  such 
money,  goods,  &c.  was  or  were  no  otherwise  received  into  the  possession  of 
his  or  their  servant,  clerk,  or  other  person  so  employed,  and  every  sudi  of* 
fender  being  thereof  convicted,  shall  be  liable  to  be  transported  for  any  term 
not  exceeding  fourteen  years. 

{b)  Vide  Rex  v.  Carr^  supra.  198.  Rex  v.  Stocky  Ryan  Be  Mood/s  C.C.  R. 
£ast,T.  1825. 
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with  intent  to  defraud  Thomas  Capps  and  George  ^a/^rr,against 
the  statute,  &c. 

The  second  count  was  for  uttering  the  same,  knowing,  &c. 
The  third  and  fourth  counts  were  similar  to  the  two  first, 
varying  only  in  allying  the  intent  to  be  to  defraud  John  Forster, 
whose  name  purports  to  be  subscribed  to  the  note« 

The  fiflh  and  sixth  counts  alleged  the  intention  to  be  to  de- 
fraud Sobert  Calvert^  Charles  Calvert^  Thomas  Calvert^  Thomas 
Hotphkiss  Uitler,  and  John  Forster,  who  were  the  partners  com- 
posing the  firm  of  Felix  Calvert  &  Co. 

It  appeared  in  evidence  that  there  was  a  friendly  society  of 
females,  such  as  described  in  the  forged  instrument,  and  that  they 
had  among  themselves  different  offices  held  by  certain  members 
of  the  society,  of  whom  one  was  governess,  two  others  steward- 
esses, and  they  had  likewise  a  committee.  These  persons  continued 
in  officehalf  a  year,  and  were  then  succeeded  by  others.  They  had 
some  money  in  the  funds  of  which'  1 OOL  S  per  cent,  consols  was  part, ' 
which  stood  in  the  names  of  Capps  and  Walker^  the  two  persons 
named  in  the  two  first  counts  of  the  indictment  who  were  the  hus- . 
bands  of  two  of  the  members,  and  were  called  their  stockholders. 
Tlie  prisoner  was  the  society's  clerk,  whose  business  it  was  to  keep 
their  accounts  and  give  them  his  advice  when  required.     The 
lOOL  3 percent,  consols^  had,  about  the  beginning  of  Febnunyj. 
been  sold  out  by  C(q^  and  Walker  the  stockholders,  in.  conse- 
quence of  an  application  for  the  purpose  made  to  them  by.  the. 
prisoner,  who  falsely  told  them  that  the  governess  and  stew- 
ardesses with  the  consent;  of  the  majority  required  them  so  to  do, 
and  to  pay  the  money  to  him  the  prisoner,  who  was  to  place  it 
in  the  hands  of  Messrs.  Calvert  &  Co.     The  sale  of  the  stock 
produced  64/.  and  the  broker,  by  the  direction  of  the  stock- 
holders, paid  the  money  to  the  prisoner,  to  be  placed  by  him  in* 
the^  hands  of  Messrs.  Calvert  &  Co.  for  the  good  of  theso- 
cie^,  and  in  order  to.make  a  greater  interest  from  it,  than  in  the 
funds. 

On  7th  of  Marchy  there  was  a  meeting  of  the  society,  that  being 
the  day  when  those  in  ofiice  were  to  go  out,  and  they  were  to  be 
succeeded  by  others.  The  box  which  contained  their  papers  was 
opened  as  was  usual  at  that  meeting,  in  the  presence  of  the  pri- 
soner, when  finding  no  security  for  the  produce  of  the  stock,  the^ 
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sale  of  whi^h  was.  then  cotnraunicated,  a  Qooversation  took  pliibe 
with  the  prisoner,  and  he  took  out  of  his  pocket  the  paper  in  ques- 
tion, and  read  it,  sayii^,  '^  Here  ladies,  is  a  satisiaction  where 
your  money  is,"  or  "  That  is  a  security  for  your  money/'     He 
then  delivered  it  to  the  governess,  who  put  it  in  the  box. 

The  forgery  was  clearly  proved. 

It  was  objected  by  the  prisoner's  counsel  that  the  intact  to 
defi^ud  was  not  proved,  as  alleged  in  any  of  the  counts  of  the 
indictment  It  was  not  to  defraud  Capps  and  Walker  as  laid 
in  the  two  first  counts,  they  being  only  the  stockholders^  the 
security  not  having  been  given  to  them^  biit  to  the  society,  and 
having  been  made  subsequent  to  the  fraud  practised  upon  Cegjps 
and  Walker.  Nor  was  it  to  defraud  Join  JFbrsftrr,  whose  sup- 
posed signature  was  to  charge  the  whole  partnership,  of  which  be 
was  only  one.  Nor  was  it  to  defraud  Calvert  &  CkK  but  the 
society.  It  w&s  also  objected  that  the  firm  of  the  supposed  makers 
of  the  note  being  described  Fel^  CahkH  &  Co.,  and  not  Fefix 
Calvert  &  Co.  as  it  should  have  been,  there  were  tlierefore  no  per- 
sons to  whom  that  description  could  apply. 

The  learned  Jubge  overruled  these  objections. 

It  was  then  further  objected  that  the  instrument  set  forth  in 
the  indictment,  did  not  purport  to  be  a  negotiable  promissory 
note,  but  merely  an  engagement  to  be  accountable  to  the  society 
to  pay  to  such  of  them  as  should  at  any  time  be  their  stewardesses 
the  mon^  supposed  to  be  borrowed  of  the  society  by  Calvert  & 
Co..  with  interest. 

The  counsel  for  the  prosecution,  in  answer  to  this  kst  objec- 
tion contended  that  the  statute  S3  6. 3.  r.$4.  had  incorporated 
societies  of  this  description,  and  by  «•  10.  vested  their  eflfects  in 
their  officers,  so  as  to  enable  them  to  take  security  to  those 
officers  and  their  successors,  which  might  be  negotiable. 

In  answer  to  this,  the  counsel  for  the  prisoner  contended  that 
even  if  the  act  might  otherwise  have  that  efiect,  it  could  not  in 
this  case,  because  by  the  second  section  {a)  it  is  declared,  that  no 


(a)  Which  enacts,  That  all  such  rules^  orders  and  regulations  of  such  society 
shall  be  exhibited  in  writing  to  the  justices  of  the  peace  in  quarter  sessions,  in 
and  for  the  county,  &c.  where  such  society  shall  be  established,  who  may 
annul  or  confirm  them ;  and  after  the  confirmation  thereof  by  such  justiees,  all 
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society  shall  be  wifliin  the  act,  till  regiilatioiis  for  theif  .gp>ret»- 
ment  have  been  confirmed  and  filed  at  the  quarter  sessions  wfakh 
h&d  not  be^Q  done  here. 

The  jury  found  tb^  prisoner  guilty.  But  the  Cotirt  reserved 
the  questions  of  law  on  the  last  objection  for  the  optnioH  of  the 
JunoES. 

This,  case  was  in  Easter  term  ISIB^  argued  before  the  twelte 
JuoGES,  by  Adolphus  for  the  prisoner,  and  Gvi^nj^y  for  the 
Crown,  and  was  adjoamedfor  further  consideration. 

.  In  Trinify  tertOf  I8I9,  the  Judges  met  and  held  the  con- 
viction right*  They  were  of  opinion  that  this  note  as  stated  in  the 
indictment  was  a  valid  promissory  note  within  the  statute  of 


REX  V.  JAMES  CARSON.  1815. 

The  prisoner  was  tried  before  Mr.  Justice  Bayley  at  the  j^^  indictment 
Carlisle  summer  assizes,  in  the  year  1815,  for  embezzling  money  for  embezzling 
which  came  to  his  possession  as  the  servant  of  William  M'CaU.     cify  the  exact 

The  first  count  of  the  indictment  charged,  that  the  prisoner  ""j^  embez- 
received  into  his  possession  and  embezzled  divers,  to  wit,  two 
bank  notes  for  one  pound  each,  one  bank  note  for  two  pounds, 
two  notes  for  one  pound  each,  two  notes  for  one  guinea  each, 
and  certain  monies  numbered,  to  wit,  four  shillings  and  eight 
sixpences. 

The  second  count  charged,  that  the  prisoner  received  and 
embezzled  divers,  to  wit,  four  bank  notes  for  one  pound  each, 
two  bank  notes  for  two  pounds  each,  four  promissory  notes  for 
one  pound  each,  four  promissory  notes  for  one  guinea  each. 


such  niles»  &c.  no  confinnedy  shall  be  signed  by  the  clerk  of  the  peace  at  such 
sesnons,  and  a  duplicate  thereof  deposited  with  him  and  filed  with  the  rolls  of 
the  session  there;  and  no  society  shall  be  within  the  meaning  of  this  act  until 
the  rules^  &c.  shall  have  been  confirmed  and  filed  as  aforesaid. 
(a)  Vide  Rex  y.  CMsholm^  supra.  297. 


504.  CROWN  CASES  RESERVED. 

1815,        and  certain  monies  numbered,  to  wit,  four,  shillings  and  eight 

Case.  The  third  count  was  like  the  second,  except  diat  it  stated 

the  monies  numbered  to  be  ten  shillings  and  ten  sixpences. 

Thefourth  count  was,  that  the  prisoner  received  and  embez- 
zled divers,  to  wit,  twenty  bank  notes  for  one  pound  each,  ten 
bank  notes  for  two  pounds  each,  twenty  promissory  notes  for  one 
pound  each,  twenty  promissory  notes  for  one  guinea  each,  and 
twenty  shillings  and  twenty  sixpences. 

The  evidence  was,  that  the  prisoner  received  and  embezzled 
four  pounds  ten  shillings  paid  by  one  John  Bickerby  ;  the  pay- 
ment was  in  five  one  pound  notes,  out  of  which  the  prisoner  gave 
ten  shillings  change. 

The  prisoner  was  found  guil^.  But  as  none  of  the  counts 
pointed  specifically  to  this  transaction,  either  by  stadng  the 
exact  sum  received,  or  by  naming  Rickerly  as  the  person  fit>m 
whom  it  was  received,  or  even  by  alleging  the  true  day  of  the 
receipt,  the  learned  Judge  doubted  whether  the  evidence  of  this 
transaction  was  properly  admissible  under  this  indictment.  He 
accordingly  respited  the  sentence,  and  reserved  the  case  for  the 
consideration  of  the  Judges. 

In  Michaelmas  term,  1815,  all  the  Judges  met.  They 
were  of  opinion  that  the  evidence  supported  the  indictment 
The  indictment  charged  the  prisoner,  among  other  things,  with 
embezzling  notes  for  one  pound  each ;  and  evidence  had  been 
given  that  there  were  one  pound  notes  in  the  sum  of  money 
embezzled,  {a) 


(«)  Vide  Rex  v.  FtimeauXy  Trin.  T.  1817./>oi/,335. 
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1816. 


REX  V.  WILLIAM  STANDLEY,  WILLIAM  JONES, 

AND  JOHN  WEBSTER. 

1 UESE   prisoners   were    tried    before   Nathaniel    Gooding  if  several  act 

Clarke,  Esq.,  at  the  Lent  assizes  for  the  county  of  Warwick,  in  !?  concert  to 

t  "^  .     '        steal  a  man's 

the  year  1816,  upon  an  indictment  charging  them  with  stealing  ^oods,  and  he 

certain  promissory  notes  (therein  described)  of  the  value  in  the  fraud^^st 

whole  of  one  hundred  and  five  pounds  ten  shillings,  the  pro-  one  of  them  in 

perty  of  John  M'LaugAlin.  ^t^A^ 

It  appeared  in  evidence  that  the  prosecutor  was  in  the  market  ^*tfj  thepos- 

at  Birmingham  on  the  25th  August^  1815,  and  that  he  accidentally  goods,  and 

met  with  the  prisoner  Standley  there,  who  until  then  was  a  per-  ^^**"®'  ?^ 

I  .  ft  '  them  entices 

lect  stranger  to  him ;  after  some  conversation  together  respecting  him  away, 

the  articles  which  the  proseciitor  dealt  in,  the  prisoner  Standley  ^ho^^"*" 

induced  the  prosecutor  to  accompany  him  to  a  cofiTee  room  at  goods  may  ^ 

the  Royal  Hotel.     In  that  room  they  found  the  prisoner  JoneSy  ^ff^\  ^ 

who  appeared  to  be  a  stranger  to  Standlejf.     After  remaining  guilty  of  felo- 

there  a  short  time,  the  prisoner  Webster  ex\\jexeA  the  room;  he  ceiptbyoneis 

appeared  not  to  know  the  other  prisoners.  After  a  short  interval  *  Jelonious 

.  taking  by  all. 

Webster  advanced  to  the  table  where  the  other  two  prisoners  and 

the  prosecutor  were  sitting,  and  took  out  of  his  pocket  a  paper 
which  he  called  a  five  pound  note,  and  offered  to  bet  it,  that  none 
of  the  other  three  could  show  a  hundred  pounds  a-piece. 
Standley  and  Jones  appeared  to  be  in  a  great  passion,  and  asked 
tlie  prosecutor  if  he  had  any  money ;  the  prosecutor  replied  he 
had  not  any  money  with  him,  but  that  he  had  a  hundred  pounds 
in  a  gentleman's  hands  in  the  town,  and  that  he  had  the  gen- 
tleman's acknowledgment  for  it  in  his  pocket,  which  he  took  out 
and  placed  on  the  table.  Standley  and  Jones  desired  him  to 
get  this  money,  and  he  accordingly  left  the  room  for  the  purpose 
of  getting  it.  Jones  also  left  the  room  at  the  same  time,  pre- 
tJHiding  he  was  going  to  get  some  money ;  and  by  appointment 
Jones  and  the  prosecutor  met,  after  the  latter  had  obtained  his 
money,  at  a  place  previously  agreed  on;  and  they  both  returned 
together  to  the  same  coifee  room,  where  they  found  Webster  and 
Standleyy  no  other  person  being  in  the  room.     Slandley  find  Jones 
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1816.  appeared  to  be  great  friends  of  the  prosecutor's,  and  he  put  the 
^  '  '  '_•  money  into  the  prisoner  Jones's  hands  to  be  counted :  and  when  it 
Case.  was  counted,  Webster  expressed  himself  convinced  that  the  other 
two  prisoners  had  a  hundred  pounds  a-piece,  and  that  he  had 
lost  his  bet.  No  money  was  produced  but  the  prosecutor's, 
except  the  paper  which  Webster-  said  was  a  five  pound  note* 
Jones  kept  the  prosecutot^s  money  in  his  hand^  after  he  had  counted 
if.  Standley  then  proposed  to  Webster  to  gamble  for  more 
money,  in  order  to  give  him  a  chance  of  winning  his  money 
back.  Standley  put  a  piece  of  money  under  a  paper,  and  the 
prisoner  Webster  was  to  guess  right  two  times  out  of  four  to  win. 
Jones  then  handed  the  prosecutor's  money  (which  he  had  not  re- 
turned to  the  prosecutor  after  he  redeived  it  to  count)  to  Standley^ 
and  Standley  laid  it  upon  the  table.  Standley  and  Webster  then 
began  to  gamble  for  the  prosecutof's  money.  Whilst  Standley  and 
Webster  were  gambling,  Jones  touched  the  prosecutor,  and 
beckoned  him  out  of  the  room  with  him ;  they  went  a  short 
distance  from  the  door  of  the  room  into  the  street,  when  Jones 
desired  the  prosecutor  to  return,  and  remain  with  the  other  two 
prisoners,  until  he  came  back.  On  the  prosecutor's  return,  he 
found  that  the  prisoners  Standley  and  Webster  were  gone,  as  was 
also  the  prosecutor's  money. 

The  prosecutor  stated  that  he  thought  Standley  s^nd  Jones  were 
his  friends ;  that  he  was  not  angry  or  surprised  to  see  them  ganr- 
ble  with  his  money ;  and  that  he  did  not  object  to  Standley  doing 
what  lie  did. 

It  was  proved  by  the  police  officers  who  apprehended  the  pri- 
soners, that  on  searching  them  they  found  the  prosecutor's  money 
divided  amongst  them,  a  part  of  it  being  found  upon  each  of 
them. 

It  was  objected  by  the  prisoner's  counsel  that  there  was  nothing 
to  go  to  the  jury ;  that  it  was  a  mere  gaming  transaction,  and  not 
a  felony. 

The  learned  Judge,  in  summing  up  the  evidence,  told- the 
jury  that  he  was  of  opinion  that  the  obtaining  and  carrying  off 
the  money  in  the  manner  stated,  amounted  to  felony.  If  the  jury 
believed  the  evidence,  and  were  satisfied  the  prisoners  werq 
known  to  each  other,  and  were  acting  in  concert  together,  with  a 
firaudulent.intention  of  possessing  themselves  of  the  prosecutor's 
money ;  and  that  the  money  had  been  obtained  and  carried  off 
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as  stated  by  the  prosecutor ;  he  thought  the  charge  as  laid  in  the        1816. 
indictment  was  made  out  against  the  prisoners.  sT**^^*^ 

The  jury  found  all  the  prisoners  guilty.     Sentence  was  not        Caae. 
passed  upon  them,  the  judgment  being  respited  till  the  ensuing 
assizes,  for  the  purpose  of  submitting  to  th£  Judges  the  pro- 
priety of  the  direction  to  the  jury,  and  the  subsequent  conviction. 

In  Easter  term,  1816,  this  case  was  considered  by  the 
Judges  ;  and  they  were  unanimously  of  opinion  that  the  con- 
viction was  right. 


REX  V.  RICHARD  MORFIT  and  another.  1816. 

1  HE  prisoners  were  tried  before  Mr.  Justice  Abbott,  at  the  A  servant 
Maidstone  Lent  assizes,  in  the  year  1816,  upon  an  indictment  for  j!^^^*'^ 
feloniously  stealing  two  bushels  of  beans,  value  five  shillings,  the  master'B  com, 
goods  of  Join  Wimble.  WJS^ 

On  the  trial  it  was  proved,  that  the  prisoners  Were  servants  in  honesyisguilty 
husbandry  to  Mr.  Wimble^  and  had  the  care  of  one  of  his  teams; 
that  Mr.  Wimbles  bailiff  was  in  the  habit  of  delivering  out  to  the 
prisoners  at  stated  periods,  from  a  granary  belonging  to  him, 
and  of  which  his  bailiff  kept  the  key,  such  quantity  of  beans  as 
Mr*  Wimble  thought  fit  to  allow  for  the  horses  of  this  team. 
The  beans  were  to  be  split,  and  then  given  by  the  prisoners  to 
the  horses.  It  appeared  that  the  granary-door  was  opened  by 
nieans  of  a  false  key  procured  for  that  purpose,  which  was  after- 
wards found  hid  in  the  stable ;  and  that  about  two  bushels  of 
beans  were  taken  away  on  the  day,  after  an  allowance  had  been 
delivered  out  as  usual,  and  nearly  that  quantity  of  whole  beans 
was  found  in  a  sack,  concealed  under  some  chaff  in  a  chaff-bin 
in  the  stable. 

The  learned  Judge  desired  the  jury  to  say  whether  they  thought 
both  the  prisoners  were  concerned  in  taking  the  beans  fi-om  the 
granary ;  and  also  whether  they  intended  to  give  them  to  Mr.  Wimf^ 
bl^s  horses.  The  jury  answered  both  questions  in  the  affirmatire. 

'  Mr.  Justice  Batley  had,  at  the  same  assizes,  directed  a  ver- 
dict of  acquittal  under  circumstances  of  the  like  nature ;  but 
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IBIB. 


Morfit's 


Abbott  J.,  was  informed  that  the  late  Mr.  Justice  Heath  had 
many  times  held  this  offence  to  be  larceny^  and  that  there  had 
been  several  convictions  before  him ;  and  also  that  to  a  question 
put  by  the  grand  jury  at  Maidstone  to  the  late  Lord  Chief 
Baron  Macdonald,  he  had  answered  that  in  his  opinion  this 
offence  was  a  larceny. 

On  account  of  this  contrariety  of  opinion,  the  learned  Judge, 
before  whom  this  case  was  tried,  thought  it  advisable  to  submit 
the  question  to  all  the  Judges,  the  offence  being  a  very  com- 
mon one :  a  verdict  of  guilty  was  taken ;  but  judgment  respited 
until  the  ensuing  assizes. 

In  Easter  term,  1816,  eleven  of  the  Judges  met,  and  con- 
sidered this  case.  Eight  of  the  Judges  held  that  this  was  felony ; 
that  the  purpose  to  which  the  prisoners  intended  to  apply  the 
beans  did  not  vary  the  case.  It  was,  however,  alleged  by  some 
of  the  Judges,  that  the  additional  quantity  of  beans  would  di- 
minish die  woi*k  of  the  men  who  had  to  look  after  the  horses,  so 
that  the  master  not  only  lost  his  beans,  or  had  them  applied  to 
the  injury  of  the  horses,  but  the  men's  labour  was  lessened,  so 
that^the  ^^  lucri  causa^"  to  give  themselves  ease,  was  an  ingredient 
in  the  case.  Graham  B.,  Wood  B.,  and  Dallas  J.,  thought 
this  not  a  f6lony,'and  that  the  conviction  was  wrong,  (a) 


1816. 


REX  V.  PHILLIP  FULLER  and  THOMAS 

ROBINSON. 


Procuring         1  HIS  was  an  indictment  for  a  misdemeanor  tried  before  Mr. 

base  com  with  Baron  Graham,  at  the   Lancaster  spruiff  assizes  in  the  year 
intent  to  utter  r      o  J 

it  as  good,  u  a  1816. 

SSngXS^  The  first  count  c-harged,  that  the  defendants  on  the  18Ui 
quantity  of  March^  1816,  with  force  and  arms  unlawfully  did  procure  twenty- 
evidence  of  tliree  pieces  of  counterfeit  coin  made  to  the  likeness  of  good 
having  pro- 
cured it  ivith  such  intent,  unless  there  are  other  circumstances  to  ii\duce  a  suspicion  that  the 
defendant  vas  the  maker. 


{u)  Vide  Rex  v.  Cabbage,  supra,  292. 
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coin  of  this  realm,  called  shillings,  with  intent  to  utter  the  same         1816. 
in  payment  to  the  king's  subjects,  as  good  and  current  coin  of     Ym^x^% 
the  realm;  and  thereby  to  defraud  them,  the  defendants  then         Case, 
and  there  well  knowing  the  same  to  be  counterfeit,  against  the 
king's  peace,  &c. 

The  second  count  charged,  that  the  defendents  on,  &c.  afore- 
said, with  force  and  arms  unlawfully  had  in  their  custody  and 
possessiorij  twenty-three  pieces,  &c.  (as  before)  with  intent  to  utter 
them  as  lawful  coin  of  the  realm,  &c. 

It  appeared  that  on  the  18th  of  March  1816,  the  defendants 
came  to  The  New  Inn  at  Truro.  The  defendant  Robinson  came 
first  with  a  horse,  and  Fuller  shortly  after ;  they  joined  company. 
The  landlord's  suspicion  was  excited  by  some  information  he  had 
received  of  an  attempt  by  Fuller  to  put  off  a  bad  shilling,  in  con- 
sequence of  which,  when  the  defendants  left  the  house  he  followed 
them  with  two  constables.  The  constables  overtook  the  defend- 
ants who  were  together,  on  the  road,  about  a  quarter  of  a  mile 
from  the  inn.  Fuller  was  just  going  to  mount  tlie  horse,  but  was 
prevented  by  the  constables,  who  told  the  defendants  that  they 
understood  that  they  had  been  passing  bad  money,  and  that  they 
must  go  back  with  them.  When  they  were  brought  back,  Robin- 
son led  the  horse  into  the  stable  ;  and  on  coming  from  the  stable 
into  the  house  he  saw  Fuller  stripped  and  under  search,  upon 
which  he  ran  toward  the  stable;  one  of  the  constables  followedhim, 
and  on  searching  him  they  found  in  his  breeches  pocket  a  quantity 
of  bad  shillings  inclosed  in  a  paper;  another  packet  was  also  found 
in  his  waistcoat  pocket,  both  parcels  contained  about  twenty  bad 
shillings  in  each,  carefully  wrapped  up  in  soft  paper,  and  separated 
from  each  other  by  folds  of  the  same  sort  of  paper.  Nothing  was 
found  on  Fuller  but  good  money. 

The  jury  found  both  the  defendants  guilty. 

Graham  B.  respited  the  sentence,  taking  sureties  for  the  ap-  ' 
pearance  of  the  defendants,  at  the  ensuing  assizes,  in  order  to 
take  the  opinion  of  the  Judges,  whether  the  facts  here  stated 
amounted  to  the  commission  of  a  crime. 

In  Easter  term,  1816,  all  the  Judges  met,  and  were  of  opi- 
nion that  the  procuring  counterfeit  coin  with  intent  to  utter  the 
same  in  payment,  &c.,  as  laid  in  the  first  count  of  tlib  indictment, 
was  an  offence;  and  that  the  having  in  poi>session  counterfeit  coin 
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1816.        anaocounted  for  and  without  any  circumstance  to  induce  a  belief 
*    ^    ,       that  the  defendants  were  the  makers,  was  evidence  of  procuring. 
Case.  The  Judges  hdd  that  the  conviction  was  right  as  regarded 

Robinson^  but  wrong  as  to  FvUer.  {a) 


1816.  _     REX  V.  JOHN  DANNELLY  and  GEORGE  VAUGHAN. 


If  several  agree  1  HE  prisoners  were  tried  before  Mr.  Baron  Graham,  (present 

to  commit  a     j^,.^  Justice  Holroyd,  and  Mr.  Justice  Burrough,)  at  the  Old 

burglary,  but 

one  commu*     Bailey  sessions,  September^  1816. 

m^Tto^an  "^^^  indictment  charged  that  John  Dannellyon  the  night  of  the 

officer,  that  he  15th  December^  56  G.3.  feloniously  and  burglariously  broke,  and 
ot^two  and  entered,  with  intent  to  steal,  the  dwelling-house  oi  James  PooUj 
the  officer  is  situate  in  the  parish  of  Saint  George^  Bloomsbtay^  and  stole  therein 
m^\i  accord-  a  quantity  of  woollen  cloth  of  the  value  of  5/.,  his  goods  in  the 

lngly.;tbe  same  dwelling-house,  then  and  there  h&ius  found.  And  that 
person  who  o  '  ^  o 

has  made  that  Geotge  Vaugkan^  before  the  said  felony  and  burglary  was  com- 

ca^^t'o'the  "^^^^j  ^^  feloniously  counsel,  aid,  and  abet,  and  procure  the  said 
officer  will  not  John  Dannelly  to  do  and  commit  the  said  burglary  in  manner  and 
cTfw2«t#^the  ^^'°*  aforesaid ;  and  secondly,  that  after  the  said  felony  and  burg- 
burglary,  lary  was  committed  by  the  said  John  Dannelb/y  the  said  George 

pre^nt  when     Vaughan^  well  knowing,  &c.  on  the  16th  December^  56  G.3.,  him 

It  18  commit-     jj^^  g^jj  Jq^^  DanneUy  did  receive,  harbour,  and  maintain. 

ted,  and  pre-  .  . 

tends  to  assist       There  was  not  sufficient  evidence  to  support  the  charge  of 

but^S  fecT^*  burglary,  which  was  in  consequence  given  up  by  the  counsel  for 

expeditestheir  the  prosecution.  And  the  case  proceeded  on  the  charge  of 
apprehension.      .     ,.' 

Nor  will  it       steahng. 

moke  any  dif-  Jt  appeared  in  evidence,  that  the  prisoner  DanneUy  belonged  to 
though 'his  &  desperate  gang  of  thieves,  and  that  Vaughan^  who  was  a  police 
t^^Sf  ^  to'  ^ffi^^>  ^*^  gained  him  over  to  betray  his  companions,  by  promisi- 
obtain  for  him-  ing  that  he  should  share  in  the  rewards  of  the  convictions  of  hu» 

self  (by  pre-      aggociates. 
vious  apw       associaies. 

ment  wslh  the 

officer)  part  of  a  reward  that  will  be  payable  on  conviction.  S.C.  2  Marshall,  57 1 . 


(«)  Vide  Rex  v.  Heath,  supra,  184.  Bex  v.  Sleioarl,  suproy  288. 
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In  consequence  of  this  understanding,  on  the  morning  of  the        1816. 
14th  December^  1815,  DanneUy  told  Vaughan  that  he  was  going    1*   ^   '  \ 
out  that  evening  with  two  other  persons,  {Beits  and  RawUngSj  no-         Cirtc. 
torious  thieves,)  upon  the  sneak;  and  that  if  any  thing  was  done  he 
should  expect  his  share  of  the  reward.     It  was  agreed  that  a  man 
of  the  name  of  Bamet,  who  had  been  a  city  officer,  should  assist 
Vaughan  in  taking  the  other  two,  and  that  DanneUy  should  have 
his  share  of  the  reward.   At  night,  DarmeUyj  with  Betts  and  Ra^oh 
lings,  set  off  bom  ^e  Falcon  in  Poripool  Lane.  Vaughan  and  Bar-' 
netty  it  was  agreed  with  DanneUy,  were  to  watch  them  out:  but 
through  some  mistake,  the  thieves  efiected  their  object  without 
being  apprehended  by  the  officers  in  the  manner  agreed  on. 

On  the  morning  of  the  15th  of  Decetfiber,  DanneUy  met 
Vaughan  and  Bamett  again  at  a  public-house  in  HoUxyrn ;  and  a 
conversation  took  place  about  the  mistake  of  the  night  before,  in 
the  course  of  which  DanneUy  said  that  he,  with  Betts  and 
Ranelif^Sy  had  gone  upon  the  screw  to  a  draper's  shop  (describing 
it  so  as  to  be  understood  by  Vaughan  to  be  the  prosecutor's 
house),  and  had  sneaked  out  a  piece  of  broad  cloth.  DanneUy,  at 
this  meeting,  told  Vaughan  and  Bamett,  that  he,  together  with 
Betts  and  Bandings,  and  a  man  of  the  name  of  Farthing,  were  to 
start  that  night  from  the  Falcon,  and  described  the  house  of  the 
prosecutor  as  the  place  to  which  they  were  to  go. 

On  the  same  day  (15th  December),  previous  to  the  robbery, 
Vaughan  and  Bamett  went  to  the  prosecutor's  house.  Vaughan, 
addressing  the  prosecutor,  said,  ^^  I  am  Vaughan,  the  Baohstreet 
officer;  I  know  that  you  are  marked  out  to  be  robbed  to-night ;  I 
am  come  with  Bamett,  my  brother  officer,  to  take  the  men,  if  you 
will  permit  us ;  I  know  they  are  very  bad  characters  and  noted 
house-breakers,  and  if  you  do  not  let  us  take  them  they  will 
no  doubt  come  when  you  are  dead  asleep,  and  most  likely  you 
or  some  of  the  fiunily  will  get  murdered."  The  prosecutor  con- 
sented to  do  as  they  should  advise  him.  They  told  him  to  mark 
his  doth.  Vaughan  afterwards  marked  the  cloth  himself,  and  it 
was  put  on  the  counter.  Vaughan  directed  the  prosecutor  to  put 
his  shop  door  on  the  latch,  showed  him  the  manner  of  doing  it, 
and  particularly  desired  that  the  prosecutor  should  see  that  the 
latch  caught  and  was  &st,  and  assured  him  be  should  lose  nolliing. 
Vaughan  proposed  to  watch  from  a  neighbour's  house  opposite, 
and  accordingly  himself  and  BarneU  took  their  stations  there* 
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1816.        The  prosecutor  prepared  every  thing  according  to  the  instruc- 
*~  "   -  ,     lions  he  received,  relying  upon  an  assurance  that  he  received 
Case.         from  Vaughan  that  he  would  protect  his  property,  and  that  he 
should  lose  no  part  of  it 

.   About  the  time  expected  three  or  four  men  came :  two  of  them 
went  into  the  prosecutor's  house  at  the  front  door  which  opened 
into  a  passage,  from  which  there  was  a  door  into  the  shop. 
DanneUy  was  leaning  over  the  rails  of  the  house,  apparently 
watching  that  they  were  not  surprised.     The  two  men  who  had 
entered  the  house  came  out,  one  of  them  with  a  bundle  of  cloth. 
The'alarm  was  given,  the  officers  Vaughan  and  Bamett  ran  out 
of  the  passage  of  the  opposite  house,  and,  after  a  pursuit,  secured 
two  of  the  thieves,  and  DanneUy,  who  joined  the  officers  and 
gave  them  information  which  way  the  thieves  had  run,  was  suf- 
fered to  escape.     The  prosecutor  told  Vaughan^  that  he  had  lost 
two  rolls  of  cloth,  Vaughan  said,  he  knew  where  to  find  the 
thieves ;  but  that  Poole  had  spoiled  the  job  by  crying  <*  stc^ 
thief,^  for  he  knew  wher^  to  have  found  them  dividing  the  cloth. 
Three  of  the  men,  Betts,  RawLings^  and  Farthings  were  tried 
at  the  sessions  ensuing  the  robbery,  and  convicted,  not  of  bur- 
glary, but  of  stealing  above  forty  shillings  in  a  dwelling-house. 
Afler  this  trial,  Vat^han  told  Pode^  that  he  leaned  too  much 
to  the  prisoners  by  saying  it  was  day-light  when  the  oflence  was 
committed,  by  which  he  had  deprived  him  of  three  rewards  of 
40/.  each.     It  appeared  that  Vaughan  and  Bameit  frequently 
conversed  with  Dannelfy^  encouraging  him  to  give  information , 
and  that   Vaughan  from  time  to  time  gave  him  small  sums  of 
money,  and  promised  him  more. 

The  jury  found  Dantielh/  not  guilty  of  the  burglary,  but  guilty 
of  stealing  in  the  dwellhig-house  of  the  prosecutor,  to  the  value 
laid  in  the  indictment  of  SL ;  and  Vaughan^  (ks  accessary  before 
and  afler  the  commission  of  the  said  felony,  and  stealing  in  the 
dwelling-house. 

The  counsel  for  the  prisoner  pressed  for  an  acquittal  oS  Vaughan^ 
as  Dannelfy  had  been  found  not  guilty  of  the  burglary,  to  which 
Vaughan  was  diarged  as  .accessary;  but  the  learned  Judges  di- 
rected the  verdict  to  be  taken  as  the  jury  had  pronounced  it. 

This  point  was  reserved  as  well  as  doubts  which  occun^  to 
Mr.  Baron  Graham,  whether  the  prosecution  could  be, sus- 
tained against  either  Dannclfy  or  Vaughan,     The  doubt  as  to 
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Datmelltf  was,  whether,  under  the  circumstances  of  this  case,  he,         1816. 
though  present,  could  be  sud  to  abet  that  robbery  which  he  had    ^.     ^      » 
engaged  to  detect     He  could  have  no  design  or  felonious  intent  '     •  Case. 
to  spoil  that  property  which  it  was  his  object  to  protect  or  secure 
to  the  owner.  His  object  was  not  to  rob  Poole  or  to  share  in  the 
robbery ;  and  his  conduct  was  the  reverse  of  assisting  his  com- 
panions.    In  respect  to  Vaughan^  the  learned  Judge  doubted 
whether  he  could  be  said  to  incite  or  procure  DanneUy  to  commit 
a  robbery,  where  he  engaged  him  to  take  the  part  of  apparently 
joining  in  it,  for  the  sole  purpose  of  apprehending  the  others. 

In  Michaelmas  term,  16th  of  Naoembery  1816,  this  case  was 
argued  in  the  Exchequer  Chamber^  before  all  the  judges,  by 
CuRWooD  for  the  prisoners,  and  Bolland  for  the  Crown ;  ten 
of  THE  Judges,  viz.  Gibbs  C.  J.,  Macdonald  C.  B.,  Graham  B., 
Wood  B.,  Baylet  J.,  Dallas  J.,  Richards  B.,  Park  J., 
Abbott  J.,  and  Burrough  J.,  held  the  conviction  wrong. 
They  were  of  opinion,  that  as  DanneUy  was  not  present  to  aid 
or  assist  (though  the  other  offenders  thought,  he  was)  but  to 
detect ;  and  that  as  he  had  no  intent  that  the  felony  should  be 
successful,  he  had  not  the  felonious  intention  necessary  to  make 
him  a  principal,  although  he  acted  from  a  bad  motive,  viz.  the 
reward.  But  several  of  the  Judges  seemed  to  think  he  was 
liable  to  be  indicted  as  an  accessary  before  the  feet  Lord  £l- 
lenborough  and  Holroyd  J.,  thought  the  conviction  right ; 
that  although  there  was  a  clear  intention  that  the  felony  should 
be  discovered,  yet  there  was  another  intention  not  inconsistent 
with  the  former,  viz,  that  the  felony  should  at  all  events  be  com- 
mitted, and  the  presence  of  Dannelfy  did  in  fact  aid  and  assist, 
and  countenance  the  commission  of  a  felony. 

In  consequence  of  this  decision,  it  became  unnecessary  to  give 
any  opinion  on  the  objection  taken  on  behalf  of  the  prisoner 
Vaughan.  {a) 


(a)  Vide  Rex,  v.  Macdamdy    8  East,  P.C.  €65,    Nordenh  Case,  ibid.  666, 
Rex  v.  Eggrngton^  ibid. 
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REX  V.  JAMES  TOWLE,  BENJAMIN  BADDEH,   and 

JOHN  SLATER- 

Indictment  on  1  HE  prisoners  were  tried  before  Mr.  Baron  Graham,  at  the 

^58^^'  summer  assizes  for  Leicester^  in  the  year  1816,  on  an  indictment, 

first  three  the  first  count  of  which  stated,  that  James  Tondcy  on  the  28th  of 

le^edinthe  ^^'^y  56  G.  3.  with  force  and  arms,  with  a  certain  pistol,  theu 

usual  form,  and  there  loaded  with  gunpowder  and  a  leaden  ball  and  cer- 

shootat  J.j9.;  ^^^  slugs,  which  pistol  the  said  JaTnes  Tcnde  then  and  there 

and  went  onto  \^^  ^^j  jj^jj^  feloniously,  wilfully,  maliciously,  and  unlawfully, 

and  N.  were  did  shoot  at  John  Usher^  with  intent  in  so  doing,  feloniously, 

andabettine*^  wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  the 

the  second  said  John  Usher.     And  that  Benjamin  Badder  and  John  Slater 

counts  Taryinff  ^^^  present,  aiding  and  abetting  the  said  James  Taa^   the 

fipom  the  first    felony  aforesaid,  in  manner  and  form  aforesaid,  to  do  and  com- 

only  in  the  , 

intent;  the       ^t,  and  were  then  and  there  knowmg  of  and  privy  to  the  com- 

three  last  _  mittinir  of  the  said  felony  acainst  the  statute.  &c,  and  airainst 
counts  yarying  ^  ^  -ts  ^        »  -o 

in  like  manner  the  peace,  &c. 

tent^  st^ed  '^®  second  count  was  like  the  first,  only  charging  it  to  be  with 

that  an  un-       an  intent  to  disable  the  said  John  Usher. 

&c.  did^oot'       '^^  third  count  was  like  the  second;  except  it  charged  it  to 

^A^'h*  f^^    ^  ^^  ^^  intent  to  do  the  said  John  Usher  some  grievous  bodily 

andilf.and^.  harm. 

^din  ^^'T*         Th^  fourth  count  stated,  that  an  evil-disposed  person,  to  the 

abettmffthe     jurors  unknown,  on  the  said  28th  otjune^  56  G.  3.,  with  force 

^non  the^   ^^^  arms,  with  a  certain  other  pistol,  then  and  there  loaded  with 

felony  afore-     gunpowder  and  a  leaden  ball  and  certain  slugs,  feloniously,  wil- 

andform  ^Uy^  maliciously,  and  unlawfiilly,  did  shoot  at  the  said  John 

aforesaid,  to      Usher^  with  intent  in  so  doin£%  him  the  said  John  Usher^  then,  and 

do  and  com-  ^^ 

mit»  and  were   there  feloniously,  wilfully,  and  of  his  malice  aforethought,  to  kill 

£Twb J ^i^  ^^ murder.    And  that  the  said  James  Taaiey  Benjamin  Badder, 

and  privy  to     and  John  Slater^  were  then  and  there  present,,  aiding  and  abe^ 

the  commit-      .'^i  -ji  .\     t*  -%  o         •  t    » 

ting  of  the       ^^  ^^  ^^^  unknown  person  the  felony  aforesaid,  m  manner 

saidfehny, 

against  the  statute,  ftc.  but  omitted  to  char^  diem  with  herngfehniou^  present,  &c.  Hdd,  that 
J.  S.  was  properly  convicted  on  this  indictment,  although  the  jury  negatived  his  brag  the 
person  who  nred  the  pistol  at  A.  B.  S.C.  2  Marshall,  466. 
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imd  form  aforesaid  to  do  and  commit,  and  were  then  and  there        1816. 

knowing  of  and  privy  to  the  committing  of  the  said  felony  ag^st      ^ »-  ^  •^^ 
1  .      «  -1.1  a  Towle's  Case, 

the  statute,  &c.  and  against  the  peace,  &c. 

The  fifth  count  was  like  the  fourth,  only  stating  the  intent  to 
be  to  disable  the  said  John  Usher. 

The  sixth  count  was  like  the  fifth,  only  stating  the  intent  to 
be  to  do  the  said  Jokn  Usher  some  grievous  bodily  harm. 

It  appeared  in  evidence  that  John  Usher  was  a  watchman  at  a 
factory  for  the  manufacture  of  bobbin  net ;  that  on  the  28th  of 
Junej  1816,  a  great  number  of  people  were  collected  together  for 
the  purpose  of  destroying  machines ;  that  they  proceeded  toward 
the  factory  where  Usher  was  stationed,  and  on  their  entering  the 
shop  door  a  pistol  was  fired  at  Usher^  which  shot  him  in  the  head, 
and  he  fell  insensible  on  the  floor. 

It  was  proved  that  three  men  were  in  the  shop  at  the  time  the 
pistol  went  off.  The  witnesses  swore  positively  to  Towle  being 
one  of  the  three  men  present;  and  that  he  had  a  pistol  in  his 
hand.  But  there  was  no  evidence  to  show  that  Tcnole  was  the 
J3erson  who  fired  the  pistol  at  Usher. 

The  counsel  for  the  prisoners  insisted,  that  the  prosecutor 
should  be  put  to  his  election,  whether  he  would  proceed  against 
all  the  prisoners,  or  either  of  them,  as  for  actually  shooting,  or 
ibr  being  present,  aiding,  and  abetting,  &c. 

The  learned  Jud6£  overruled  the  objection,  thinking  that  in 
-substance  the  charge  was  the  same,  though  the  counts  charged 
the  circumstances  differently ;  and  that  there  was  evidence  to  go 
to  the  jury  upon  both  the  modes  in  which  the  offence  was 
charged. 

The  jury  acquitted  Badder  and  Slater j  and  returned  a  verdict 
of  guilty  against  James  Taaole^  and  the  verdict  was  so  recorded; 
but  immediately  after  the  verdict  was  given,  the  counsel  for  the 
prosecutor  requested  the  learned  Judge  to  ask  the  jury, 
whether  they  found  Tavole  fired  the  pistol,  or  was  only  pre- 
sent, aiding  and  abetting,  &c.  The  question  was  put,  and  the 
jury  sidd  they  did  not  find^that  Taide  was  the  man  who  fired 
the  pistol. 

The  objection  which  had  been  taken  to  the  indictment  at  the 
close  of  the  prosecutor's  evidence  and  overruled,  was  then  re- 
newed in  arrest  of  judgment,  viz.^  That  the  conviction  now 
rested  on  the  charge,  that  James  Towle  with  others  ^^  were  pre- 
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1816.  sent^  aiding  and  abetting  the  said  unlcnaan  person^  the  feUmg 
;  J  aforesaid^  in  manner  and  form  aforesaid^  to  do  and  commit^  Bot 
the  indictment  omitted  to  charge  them  with  h&ngfetomouslyj  buc* 
present^  &c.,  which  was  a  necessary  allegation,  and  the  omission 
of  which  rendered  the  indictment,  as  related  to  the  last  three 
counts,  defective*  Upon  the  three  first  counts  no  judgment 
could  be  entered,  as  the  jury  had  expressly  negatived  Tcnde 
being  the  man  who  fired  the  pistol. 

This  point  was  strenuously  argued  by  the  counsel  for  the 
prisoners ;  but  the  learned  Judge  having  at  that  time  a  strcKig 
opinion  against  the  objection,  overruled  it  and  pronounced 
sentence. 

The  learned  Judge  in  delivering  his  opinion,  said  that  the  ob- 
jection was  founded  on  a  supposed  difference  in  the  act  of  shootings 
&c.,  and  the  being  present,  &c.  at  it.  Whereas  the  act  of  parlia- 
ment (a)  had  made  no  degrees,  no  difference  of  ofl^ce;  and 
that  the  plain  meaning  and  necessary  construction  of  the  act 
was,  that  if  the  parties  were  present,  &c.,  knowing  &c.,  they 
and  every  one  of  them  shot,  and  that  the  charge  oiAlomoudg 
shooting  applied  to  every  one  of  them. 

The  learned  Judge,  however,  reserved  the  point  for  the  con- 
sideration of  THE  Judges. 

In  Michaelmas  term,  1816,  this  case  was  argued  in  the  Exchc" 
quer  Chamber^  by  Denmak  for  the  prisoner  and  Reynolds  for 
the  Crown.  All  the  Judges  were  of  opinion  that  the  convic- 
tion was  right. 


(a)  45  G.  5.  c.  58.  By  the  fint  section  it  is  enacted.  That,  if  any  person  shall 
either  in  Engird  or  Ir^nd,  wilfully,  maliciously,  and  unlawfully  shoot  at  any 
of  His  Majestys  Vkibjects,  or  shall  wilfully,  maliciously,  and  unlawfully  present, 
point,  or  level  any  kind  of  loaded  fire-arms  at  any  of  His  Majesty's  subjects,  and 
attempt  by  drawing  a  trigger  or  in  any  other  manner  to  dischai^  the  same  at 
or  against  his  or  their  person  or  persons,  or  shall  wilfully,  maliciously,  or  unlaw- 
fully stab  or  cut  any  of  His  Majesty's  subjects,  with  intent  in  so  doing,  or  by 
any  means  thereof  to  murder  or  rob,  or  to  maim,  disfigure,  or  disable  such  His 
Majesty's  subjects,  or  with  intent  to  do  some  other  grievous  bodily  harm  to 
such  His  Majesty's  subjects,  &c.,  are  felons  without  clergy. 
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1816. 


REX  V.  BENJAMIN  RUSHWORTH. 

JL  HE   prisoner  was  tried  and   convicted   before  Mr.  Justice  Forging  a  ma- 

:>  pi 
rilli 


Batley,  at  the  summer  assizes  for  the  county  of  Yof-ky  in  the  to  paymooey 
year  1816,  for  presenting  a  forged  order  to   WiUiam  Lee  the  will  not  ^  a 


treasurer  for  the  West  Riding  of  the  county  of  York,  pretending  if  the  act  of 
it  was  genuine,  and  obtaining  from  Mr.  Lee  under  it  four  pounds  P^S^whkh 
ten  shillings  and  sixpence.  alone  the  nia- 

The  first  count  of  the  indictment,  and  on  which  the  prisoner  power  to  make 
was  convicted,  was  as  follow^ : — The  jurors,  &c.,  upon  their  oath  *^  f®^""]?  ^ 
present  that  Benjamin  Ruskworth  late  of  Wakefield  in  the  county  hand  and  seal, 

of  York^  labourer,  beincr  an  ill-disposed  person,  and  contrivinir  J|"^  j^  is  under 
'  '  o  I  r  '  .  o  handonly;and 

and  intending  unlawfully,  fraudulently,  and  deceitfiilly,  to  cheat  ifitisaddress- 
and  defraud  one  WiUiam  Lee^  Esq.,  the  said  WiUiam  Lee  then  ^^jJ^*J^  *" 
being  the  treasurer  of  the  West  Riding  of  the  county  of  York  whom  the  ma- 
aforesaid,  of  his  money,  on  6th  April,  56  G.S*  with  force  and  Sopower"to 
arms  at  Pontefract  in  the  county  aforesaid,  to  one  James  Lee^  "^^c  •"<* 
then  being  the  agent  of  the  said  WiUiam  Lee^  falsely  and  deceit-  act.    An  !n- 

fuUy  did  present  and  deliver,  and  cause  to  be  presented  and  ^icttncjjt  for 
J  r  ^  ^  r   ^  ^        presenting  a 

delivered,  a  certain  false  and  counterfeit  order  in  writing,  bearing  foi^  order 
date  the  5th  April  in  the  year  aforesaid,  directed  to  the  treasurer  ^^gj^g^  ^c. 
of  the  said  Riding,  as  and  for  a  true  order  of  John  Taylor^  pretendinjg  it 
(Clerk),  the  said  John  Taylor  then  and  there  being  one  of  his  ^q^  obtaining 
Majesty's  justices  of  the  peace  for  the  said  Biding^  whereby  the  from  ff^.L. 
said  treasurer  was  required  to  pay  to  the  constable  of  Horbury  4/,  ]o«.  ed.^ 
in  the  said  Riding,  on  his  order  the  sum  of  four  pounds  ten  ^^  charging 
shillings,  for  apprehending  and  conveying  totne  house  of  cor-  soner,  with  iu- 
rection  at  Wakefield,  the  bodies  of  F.  R,  M.  B.,  J.  S^  H.  &,  ^J.^^e'S^ 
J.  S^  W.  B.,  R*  J9.,  M.  J9.,  and  R.  G.,  as  vagrants  committed  surer,  present- 
by  the  said  John  Taylor  on  the  31st  January,  and  sixpence  for  \^^  ^^  i^^*^* 
the  said  order ;  and  that  the  said  Beryamin  Rushworth  to  the  knowinglv,&c* 
said  James  Lee,  as  such  agent  of  the  said  WiUiam  Lee  as  afore-  ^2^9^  genuine 
said,  then  and  there  to  wit,  on  the  said  6th  April  in  the  year  ^ilf^^iT^^^^I?" 

aforesaid,  at  &c.  aforesaid,  knowingily,  designedly^  folsely,  and  jurors,  &c.  say, 

that  the  pri- 
soner, on  the  day  and  year,  &c.  did  obtain  the  said  sura  of  4/.  10«.  $J.  ;'*  but  the  intent  to  cheat 
and  defraud  W,  £.  was  not  stated  hi  this  part  of  the  ihdicbnent,  nor  was  the  obtaining  charged  to 
have  beea  effected  knowingly  and  designedly;  indictment  held  bad.  S.C«'iStark.N.P.C.596. 
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1816.        deceitfully,  did  pretend  and  cause  to  be  pretended  that  the 
„    '^-■^       fyse  and  counterfeit  order  so  presented  and  delivered  was  a  true 

RugHWOBTH  S  ^ 

Case.  order  of  the  said  John  Taylor^  subscribed  with  the  true  and 
proper  hand-writing  of  the  said  John  Taylor,  And  the  jurors, 
&c.  do  say  that  the  said  James  Lee^  then  and  there  believing  the 
said  &lse  and  counterfeit  order  to  be  a  true  order  of  the  said 
John  Taylor  and  subscribed  by  him,  did  then  and  there,  as  such 
agent  as  aforesaid,  pay  to  the  said  Beftjamin  Buskvcorth  the  said 
sum  of  four  pounds,  ten  shiUings,  and  sixpence  of  lawful  money 
in  the  said  order  mentioned ;  whereas  in  truth  and  in  &ct  the 
said  order  so  presented  and  delivered,  was  not  a  true  order  of 
the  said  John  Taylor,  and  was  not  subscribed  by  the  said  Join 
Taylor  or  with  his  proper  hand-writing,  and  so  the  jurors,  &c 
do  say  that  the  said  Beryamin  Bushworth,  by  colour  and  means 
of  the  said  ialse  and  counterfeit  order,  and  by  the  said  &lse  pre- 
tences, unlawfully,  falsely,  fraudulently,  and  deceitfully  did  ob- 
tain from  the  said  William  Lee  the  said  sum  of  four  pounds 
>  

ten  shillings  and  sixpence  of  the  monies  of  the  said  WiUiamLee 
as  such  treasurer  as  aforesaid  and  the  said  Betyamin  Bushwortk 
him  the  s£ud  William  Lee,  as  such  treasurer  aforesaid,  of  his 
said  monies,  then  and  there  fraudulently  and  deceitfidly  did 
defraud,  to  the  great  damage  &c.,  to  the  evil  example  &a,  against 
the  statute  &c.,  and  against  the  peace  &c. 

The  prisoner  was  known  not  to  be  the  constable  of  Horburyj 
nor  did  he  pretend  to  have  any  order  from  him;  but  the  treasurer 
paid  him  merely  because  he  was  the  bearer  of  the  order. 

The  counsel  for  the  prisoner  moved  in  arrest  of  judginnit, 
because  in  that  part  of  the  indictment  whidi  charged  the  prisoner 
with  obtaining  the  four  pounds,  ten  shillings,  and  sixpence  firom 
Mr.  JLee^  the  intsnt  to  cheat  and  defiraud  Mr.  Lee  was  not  stated, 
nor  was  the  obtaining  charged  to  have  been  effected  knowingly 
and  designedly. 

Mr.  Justice  Batley  (as  well  as  Mr.  Baron  Wood,  whom  he 
consulted,)  thought  the  Indictment  defective;  but  reserved  the 
question  for  the  consideration  of  the  Judges,  and  the  prisoner 
was  in  the  mean  time  discharged  on  bail. 

The  prisoner  was  also  indicted  for  forging  the  order ;  but  as 
the  order  was  not  under  seal  as  required  by  the  17  G.  2.  c,  5.  (a), 

(a)  By  17  6.9.  C.5.  t.l.  it  is  enacted^  That  it  shall  be  lawful  for  die  jus- 
tice before  whom  a  vagrant  is  earned  hy  warrant  under  his  hand  and  seal,  to 
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and,  as  it  was  addressed  to  the  treasurer,  and  not  to  the  high        1816. 
constable  as  that  statute  also  requires ;  and  as  it  was  not  an  un-  _*^      ^  -' 
oondidonal  order,  but  to  be  paid  on  the  order  of  the  constable,         Ca«c. 
the  learned  Judge  thought  it  not  such  an  order  for  payment  of 
money  as  was  within  the  statute,  and  directed  an  acquittal. 

In  Michaelmas  term,  1816,  this  case  was  considered  by  the 
JvD&EBf  llrey  held  that  the  conviction  on  the  first  indictment 
for  presenting  the  forged  order  was  wrong.  They  also  thought 
the  direction  of  Mr.  Justice  Bayley  for  an  acquittal  on  the 
second  indictment  for  forging  the  order  was  correct. 


REX  V.  WILLIAM  BEECHEY.  nJJJIL/ 

1  HE  prisoner  was  tried  before  Newman  Knowlys,  Esq.  Com-  Aderkintnut- 

MON  Serjeant,  at  the  September  Old  Bailey  sessions,  in  the  year  ^J|^  ^^tame 

1 8 1 6,  on  an  indictment  charging  him,  that  he,  on  the  1 9th  of  Jiify  from  out-door 

56  G.  3.  at  SL  Faiths  under  St.  Paul^  as  clerk  to  Benjamin  Hanson^  ^^^^^ 

Elizabeth  his  wife,  and  MatyDaviSj  was  employed  and  entrusted  abroad  irom 

by  them  to  receive  money,  notes,  and  other  valuable  securities  tomen.  Held 

for  them ;  and  that  he  beinff  such  clerk,  so  employed  and  en*  ^^  ^£^  ^  '^ 

,  *     t'  ceipt  of  money 

trusted,  did   by  virtue  of  such  employment  receive  and  take  may  be  con- 

into  his  possession,  one  banker's  draft,  for  payment  of  eleven  ^Z^^^- 
pounds  eight  shillings  and  seven  pence,  and  of  the  value  of  eleven  employment,'' 
pounds  eight  shillings  and  seven  pence,  for  and  on  account  of  his  ^Q^g^  ^.ss 
said  master  and  mistresses,  and  having  so  received  the  same,  did  though  it  is  be- 
fraudulently  and  feloniously  embezzle  and  secrete  the  same,  and  to  which  he  is 

so  the  jurors  say,  that  the  said  William  Beechey^  otherwise  called  authorized  to 

receive  money 
for  his  employers. 

order  any  overseer  of  the  poor  of  the  place  where  the  offisnder  shall  be  appre- 
hended to  pay  the  sum  of  five  shillings  to  any  person  apprehending  him,  for 
every  offender  so  apprehended. 

By«.5.  it  is  enacted,  That  if  any  constable  or  other  officer  apprehend  any 
rogue  or  vagabond*  the  justice  may  reward  him,  by  making  an  order  under  his 
hand  and  seal  on  the  high  or  chief  constable  to  pay  ten  shillings  to  the  person 
so  Apprehending  him  or  her,  within  one  week  after  the  demand,  and  producing 
anch  order,  and  upon  hs  giving  a  receipt  forthe  aamej  and  the  same  shall  \m 
aUowed  9r  paid  by  the ;  treasurer  of  the  county  or  place  to  such  bigh  or  chief 
constable,  on  his  passing  his  accounts,  and  delivering  such  order  and  receipt, 
and  tho  his  own  recdpt  for  the  same  to  such  treasurer.  ., 
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1817.        'iVtUiam  James  Beecheyj  feloniously  did  steal  from  the  sa^dd  Beft^ 

nTT^^^^    jamin  Hanson^  Elizabeth  his  wife,  and  Mary  Davis  his  said  master 

Case.        laid  mistresses,  the  said  banker's  draft,  the  property  of  the  said 

Benjamin  Hanson^    and  Elizabeth  his   wife,  and  Mary  Davis, 

against  the  statute,  &c. 

•The  second  count  varied  from  the  first  only  in  stating  the  pri- 
soner to  be  clerk  to  Benjamin  Hanson  and  Mofy  Davis  only. 

The  third  and  fourth  counts  were  precisely  the  same  as  the 
first  and  second,  only  stating  the  prisoner  to  have  been  servant 
instead  of  clerk. 

On  the  trial  of  this  case  it  was  satisfactorily  proved,  that  the  pri- 
soner, (who  was  clerk  to  Hanson  and  Davis^  carrying  on  the  trade 
of  carcase  butchers,)  had  called  on  one  Fisher,  a  butcher  in  Nea>-' 
gate  Market,  on  the  19th  oijvly,  for  payment  of  eleven  pounds 
eight  shillings  and  seven  pence,  then  due  from  the  said  Fisher  to 
the  prisoner's  employers ;  and  that  he  received  from  Fisher  a 
draft  on  the  house  of  Robarts  and  Curtis  for  the  above  sum, 
which  was  duly  honoured  and  paid.  It  appeared  that  it  was  die 
duty  <^the  prisoner  to  have  paid  that  sum,  or  the  draft  for  it,  on 
the  evening  of  that  day,  to  one  Munday,  the  collecting  clerk  of 
the  prosecutors ;  but  that  the  prisoner  never  had  brought  the 
draft,  or  the  amount  of  it,  to  account  Benjamin  Hanson  the 
master  of  the  prisoner  proved,  that  the  prisoner  was  employed 
as  evening  collector,  in  which  capacity  it  was  his  duty  to  receive 
every  evening  fix)m  the  porters  employed  in  the  business,  such 
monies  as  they  had  received  from  the  customers  in  the  course  of 
the  day,  which  it  was  the  prisoner's  duty  to  pay  over  to  Mtmday, 
another  clerk  of  the  partnership,  on  the  following  morning ;  but 
that  he  was  not  expected-  in  the  course  of  his  employment  to 
receive  money  from  the  customers  themselves.  ^ 

The  prisoner  was  found  guilty;  but  the  learned  Common 
Serjeant  doubted  whether  the  draft  in  question  could  be  said 
to  be  embezzled  and  taken  within  the  meaning  of  the  act  of  39 
G.S,  C.85.,  inasmuch  as  the  receipt  of  the  draft  was  not  within 
the  prisoner's  regular  trust  and  employment,  and  accordingly  re- 
served this  point  for  the  opinion  of  the  Judges. 

In  Hilary  term,  1817,  this  case  was  considered  by  the  Judges  ; 
they  thought  that  as  the  prisoner  was  intrusted  to  receive  from 
the  porters  such  monies  as  they  had  collected  from  the  customers 
in  the  course  of  the  day,  the  receiving  immediately  from  the 
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customers,  instead  of  receiving  through  the  medium  of  the  per*  1817. 

ters,  was  such  a  receipt  of  money  "  by  virtue  of  his  employment^  '      -  '  / 

as  the  act  meant  to  protect,  and  the  Judges  therefore  held  the  Case, 
conviction  right  (a) 


REX  V.  CHARLES  ROBINSON  and  another-  v^SJI^/ 

1  HE  prisoners  were  tried  before  Mr.  Baron  Wood,  at  the  Lan*  An  indictment 
cflw/^  spring  assizes,  in  the  year  1816,  upon  an  indictment,  for  ^°l*!f '^tS'*' 

Cm  iXSr.  uCCCl 

feloniously  stealing  from  the  person  o(  James  Cashton^  one  bank  not  negadye 
note  of  1/.,  one  hat,  five  shillings,  and  five  sixpences,  his  pro-  fe^,  nec««Iry 
perty,  against  the  statute,  &c.  and  against  the  peace,  &c.  to  constitute 

Upon  the  trial,  the  case  clearly  appeared  to  be  that  of  high-  |f  f^  d^not 
way  robber}',  by  knocking  the  man  down  in  the  public  street,  though  it  may 
rifling  his  pockets,  and  stealing  the  property  mentioned  in  the  there  was  such 

indictment,  from  his  person.  ^^^^  or  fear, 

^^  ,  the  punish- 

Upon  this  appearing  in  evidence,  the  learned  Judge  doubted  ment  imposed 
whether  he  should  not  direct  an  acquittal,  and  that  the  prisoners  „f^y  ^e  in- 
should  be  detained  in  prison  (the  grand  jury  being  then  dis-  flicted.  See 
charged),  to  be  indicted  ^fif  noDO  at  the  next  assizes.    But  upon  g,,^^  J74. 
consulting  with  Mr.  Justice  Bayley,  it  was  thought  better  to 
proceed  in  the  trial,  lest  an  acquittal  on  this  indictment  might  be 
deemed  a  bar  to  any  other  indictment  that  might  be  preferred. 

The  prisoners  were  convicted,  and  sentenced  to  transportation 
for  life. 

The  following  doubts  occurred  to  the  learned  Judge  in  ad- 
ditioi^  to  the  one  above-mentioned :  — 

First,  Whether  the  indictment  was  good,  as  it  did  not  aver  or 
all^e  that  the  stealing  from  the  person  was  without  such  force 
or  putting  in  fear,  as  was  sufficient  to  constitute  the  crime  of 
robbery,  being  an  indictment  on  the  statute  {b) ;  and  the  above^ 


(a)  Vide  Hex  v.  AmM,  Trin.  T.  1833.p<w^ 

(6)  By  48  G.3.  c.  129.  J.  S.  every  person  who  shall  at  any  time  or  in  any  place 
feloniously  steal,  take,  and  carry  away  any  money,  goods  or  chattels  from  the 
person  of  any  other,  whether  privily  without  his  knowledge  or  not,  but  without 
such  force  or  putting  in  fear,  as  is  sufficient  to  oonstitate  the  crime  of  robbery* 
or  who  shall  be  present  aiding  and  abetting  therein,  shall  be  liable  to  be 
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1817.        mentioned  exception  being  in  the  enacting  part  of  the  statute, 
^   '-^-^,      and  not  by  way  of  separate  proviso. 

Case.  Secondly,  Whether,  if  the  indictment  was  not  good  on  the 

statute,  it  was  a  good  indictment  as  for  simple  larceny ;  and  if. 
so,  whether  the  sentence  of  transportation  tor  life  was  right,  or 
whether  it  ought  to  have  been  for  seven  years  only,  as  for  simple 
larceny. 

These  points  were  submitted  to  the  consideration  of  the 
Judges. 

In  Hilary  term,  1817,  eleven  of  the  Judges  met,  and  were 
unanimously  of  opinion,  that  the  indictment  need  not,  and  ought 
not  to  negative  force  or  fear ;  that  the  existence  of  such  force 
and  fear  was  no  answer  to  the  charge ;  and  that  die  statutable 
punishment  was  rightly  inflicted,  {a) 


\J2JIJ  rex   v.   JOHN    DAVIS   AND   ANOTHER. 

An  area  gate.  The  prisoners  were  tried  before  Mr.  Justice  Abbott  (present 
t?e  aK«'onh'  ^^*  JUSTICE  Park,)  at  the  Old  Bailey  January  sessions,  in  the 
is  not  part  of  year  1817,  upon  an  indictment  which  charged  them  with  break- 
house  so  af  to  ^^g  ^^^  entering  the  dwelling-house  of  Thomas  Porieousj  Esq.  in 
make  the  the  day-time,  certain  persons  named  being  therein,  and  stealing 
thereof  bur-  therein  a  silver  candlestick  of  the  value  of  fifty  shillings. 

fs^'  dSr  or  '^^  ^^^^^  ^^  ^^^^^^  ^  Half-Moon  Street,  Piccadilly,  and 
fastening  to  the  evidence  of  breaking  the  house  (upon  which  alone  this 
S^ln  tKe^"  ^^*®®  ^^  reserved),  was  the  opening  of  the  area  gate  at  the  street 
area  from  en-  with  a  skeleton  key,  and  so  descending  the  area  steps,  and  en- 
house,  al-        tering  the  house  by  a  door  in  the  area,  which  did  not  appear  to 

though  such     have  been  shut 
ck>or  or  fast- 
ening may  not  be  secured  at  the  time. 

-  -  -     -    — *■ — -    -  —  —  — 

ported  beyond  the  seas  for  life,  or  for  such  term,  not  less  than  seven  years,  if 
the  judge  or  court  before  whom  such  person  shall  be  convicted  shall  adjudge, 
or  shall  be  liable,  in  case  the  judge  or  court  shall  think  fit,  to  be  imprisoned  only, 
or  to  be  imprisoned  or  'kept  to  hard  labour  in  the  common  gaol^  house  of  coi^ 
rection^  or  penitentiary  house  for  any  term  not  exceeding  three  years. 
•  («)  See  Rex  v,  Pearcr,  ante,  1 74. 
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Abbott  X,  having  some  doubt  whether  this  was  a  breaking 
of  the  dwelling-house,  told  the  jury  he  woidd  reserve  that  point 
for  the  opinion  of  the  Judges,  if  they  should  think  the  pri- 
soners got  into  the  house  in  the  manner  stated  and  stole  the 
candlestick,  and  should  think  the  candlestick  of  less  value  than 
forty  shillings. 

The  jury  said,  they  thought  the  candlestick  was  not  worth 
forty  shillings ;  and  in  other  respects  they  thought  the  prisoners 
guilty. 

Abbott  J.  directed  a  minute  to  be  made,  that  the  verdict  might 
afterwards  be  recorded  according  to  the  opinion  of  the  Judges 
upon  the  point  reserved ;  and  the  learned  Judge  directed,  that 
if  THE  Judges  should  be  of  opinion  that  this  was  a  breaking,  the 
verdict  should  be  recorded  as  finding  the  prisoners  guilty  of  the 
breaking  and  entering,  &c.  and  stealing  to  the  value  of  thirty- 
nine  shillings.  But  if  the  Judges  should  be  of  opinion  that 
this  was  not  a  breaking,  then  tlie  verdict  was  to  be  recorded  find- 
ing the  prisoners  not  guilty  of  the  breaking,  but  guilty  of  stealing 
to  the  value  of  thirty-nine  shillings,  in  order  that  they  might  have 
the  benefit  of  clergy. 

In  Hilary  term,  1817,  this  case  was  considered  by  the 
Judges,  when  they  were  unanimously  of  opinion,  that  breaking 
the  area  gate  was  not  a  breaking  of  the  dwelling-house,  as  there 
was  no  free  passage  in  time  of  sleep,  from  the  area  into  the 
house,  {a) 


(a)  Vide  2 East,  P.O.  487.  i  Hale,  55S. 
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1817. 


REX  V.  EDWARD  MARTIN. 

The  priboner  1  HE  prisoner  was  tried  before  Mr.  Serjeant  Bosan^uet  at 
ISreatiM  ^^®  Lent  assizes  for  the  county  o(  Kent^  in  the  year  1816,  on  an 
Hospital  for      indictment  on  the  54  G.  3.  c.93.  5.89.  {a) 

m  the  name  of  Th®  ^''st  count  of  the  indictment  charged,  that  the  prisoner 
Jl-B.;  J. J5f.  was  feloniously,  willingly,  and  knowingly,  did  personate  and  &lsely 
supposed  to  be  assume  the  name  and  character  of  Joshua  Boatwrighty  a  seaman 
h*  *\^  1      d     ^'^^t'^d  ^  certain  prize  money,  for  service  done  on  board  a  cer- 

the  prisoner  tain  vessel  of  our  lord  the  king,  called  the  Lord  Keith,  in  order  to 
did  not  obtain 

the  money;  on  indictment  for  personating,  &c.  held  that  the  54  6.3.  c.93.  <.89.  applied 
although  the  seaman  was  dead. 


(a)  By  which  it  is  enacted.  That  whosoever  indllingly  and  knowingly  shall  per- 
sonate or  falsely  assume  the  name  or  character  of,  or  procure  any  other  to  per- 
sonate or  falsely  to  assume  the  name  or  character  of  any  officer^  seaman,  or 
other  person  entitled  or  supposed  to  be  entitled  to  any  wa^,  pay,  or  other 
allowances  of  money,  or  prize-money  for  service  done  on  board  of  any  ship  or 
vessel  of  His  Majesty,  or  the  executor  or  administrator,  wife,  reiation,  or  cre- 
ditor of  any  such  officer,  &c.  in  order  to  receive  any  wages,  pay  or  other  al- 
lowances of  money  or  prize-money,  due  or  supposed  to  be  due  or  payable  for  or 
on  account  of  the  services  of  any  such  officer,  &c.  as  aforesaid,  or  shall  forge  or 
counterfeit,  or  procure,  &c.  any  letter  of  attorney,  bill^ticket,  certificate,  order, 
assignment,  last  will,  or  any  other  power  or  authority  whatsoever,  in  order  to 
receive  any  such  wages,  pay,  or  other  allowance  of  money,  or  prize-money, 
which  shall  be  due  or  supposed  to  be  due  to  any  such  officer,  &c.,  or  shall  wil- 
lingly and  knowingly  take  a  false  oath,  or  procure,  &c.  to  take  a  &lae  oath  to 
obtain  the  probate  of  any  will,  or  to  obtain  letters  of  administration  in  order  to 
receive  the  payment  of  any  wages,  pay,  or  other  allowances  of  money  or  priz^ 
money,  which  shall  be  due,  or  be  supposed  to  be  due,  to  any  such  officer.  Sec 
as  aforesaid,  who  shall  have  really  served  or  shall  be  supposed  to  have  served 
on  board  of  any  ship  or  vessel  of  His  Majesty ;  or  if  any  person  shall  utter  or 
publish  as  true,  any  false,  forged,  or  counterfeited  letter  of  attorney,  bill,&c, 
or  any  other  power  or  authority  whatsoever,  in  order  to  receive  any  wages,  &c. 
or  prize-money  due  or  supposed  to  be  due  to  any  officer,  &c.  who  shall  have 
really  served  or  shall  be  supposed  to  have  served  on  board  of  any  ship,  &c  of 
His  Majesty,  with  intent  to  defraud  any  corporation  whatsoever,  knowing  the 
same  to  be  fidse,  &c.  shall  be  deemed  guilty  of  felony  without  clergy. 
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reoeiTe  such  prize  money  due  and  payable  for,  and  on  account        1817. 
of  the  services  of  the  said  Joshua  Boatwright,  as  aforesaid,  with.     \,    r  1/ 
intent  to  defraud  the  commissioners  and  governors  of  the  Royal         CaM# 
Hospital  for  seamen  at  Greenwich^  in  the  county  of  Kentf  against 
the  statute,  &c. 

The  second  count  differed  from  the  first  only,  in  omitting  the 
words  *^  fidsely  assume  the  name  and  character  of."  The  third 
count  was  the  same  as  the  first,  omitting  the  word  *^  personate." 

The  fourth,  fiflh,  and  sixth  counts  described  Joshua  Boatwrigkt 
as  ^*  a  seaman  supposed  to  be  entitled  to  certain  prize  money,'' 
and  that  the  offence  was  committed,  ^'  in  order  to  receive  such 
prize  money  supposed  to  be  due  and  payable." 

There  were  six  other  counts  in  the  same  form,  only  omitting 
to  charge  the  intent  to  be,  to  defraud  Greenwich  hospital. 

It  appeared  in  evidence,  that  Joshua  Boatvyright,  was  borne  on 
the  muster  books  of  the  Lord  Keith^  from  the  24th  May^  I8O69 
to  the  30th  Naoemberj  1807,  since  which  time  no  muster  book 
had  been  received.  The  Lord  Keith  was  captured  and  carried 
into  Cuxhaven  on  the  1 1th  January^  1808,  and  Joshua  Boaiwright 
with  others  of  the  crew  was  marched  to  Givet,  and  there  im- 
prisoned nearly  six  years.  Boatwright  died  in  the  hospital  oa 
his  return  homewards. 

On  the  12th  August^  1816,  the  prisoner  came  to  the  prize 
office  at  Greenwich  hospital,  with  a  ticket  of  leave  of  absence 
from  the  Industry^  then  lying  at  Chatham^  and  applied  to  the 
clerk  of  the  prize  office,  in  the  name  of  Joshua  Boatwrightj 
stating  that  he  had  belonged  to  the  Lord  Keithy  and  was  entitled 
to  prize  money  under  a  certificate,  which  he  produced. 

By  the  prize  lists  of  the  Lord  Keith,  brought  from  the  prize 
office  at  Greenwich  hospital  by  the  clerk  of  the  prize  office,  it 
appeared  that  sixteen  pounds  eighteen  shillings  and  sixpence 
was  payable  for  prize  money  in  respect  of  the  service  of  the  said 
Joshua  Boatmright  on  board  the  Lord  Keith  ;  but  the  clerk  in  his 
evidence  stated,  that  he  had  reason  to  believe  that  Joshua  Boat- 
Wright  was  dead,  and  that  some  one  had  applied  for  his  prize 
money,  as  next  of  kin,  in  the  latter  part  of  1815.  The  witness 
stated,  that  when  the  prisoner  applied  at  the  prize  office  at 
Greenwich,  he  told  the  prisoner  that  his  mother  had  supposed 
him  dead,  and  had  been  endeavouring  to  obtain  letters  of  ad- 
ministration ;  he  then  informed  the  prisoner  he  might  return  to 
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1817.        Chatham^  and  that  if  all  was  correct,  he  (the  clerk)  would  remit 

1- '  T  '  ^  ^     the  money,  and  give  him  no  further  trouble.    In  a  few  days  after, 

Cbm.        the  clerk  went  on  board  the  Industry^  and  found  the  prisoner 

serving  there  by  the  name  of  Edward  Martin ;  in  consequence  of 

which  he  was  apprehended. 

The  counsel  for  the  prisoner  objected,  that  as  Joshua  Boat- 
Wright  was  dead  at  the  time  when  the  offence  was  committed ;  to 
personate  him,  or  to  assume  his  name  and  character,  was  not 
an  offence  within  the  meaning  of  the  act,  which  relates  only  to 
existing  persons ;  that  after  the  death  of  JosMia  Boatwright  he 
could  not  be  entitled  to  prize  money,  but  that  the  personal  re- 
presentatives or  next  of  kin  were  the  persons  entitled,  and  that 
in  fact  he  was  not  supposed  to  be  entitled  to  prize  money,  since 
it  was  supposed  at  the  prize  ofHce  that  he  was  dead,  and  that  his 
next  of  kin  was  in  the  course  of  obtaining  administration,  in 
order  to  receive  it.  Browfi's  Case,  Winchester  spring  assizes, 
1800,  2  East,  P.  C.  1007.  was  referred  to. 

On  the  part  of  the  prosecution  it  was  stated,  that  several  con- 
victions for  personating  had  taken  place,  when  the  seaman  per- 
sonated was  dead;  but  no  particular  case  was  named,  or  the 
circumstances  stated  under  which  those  convictions  had  occurred. 

The  prisoner  was  found  guilty  upon  sufficient  evidence  of  a 
fraudulent  intention,  but  judgment  was  respited  in  order  that 
the  opinion  of  the  Judges  might  be  taken,  whether  under  the 
above  circumstances  Joshua  Boatwright^  at  the  time  when  the 
ofience  was  committed,  was  to  be  considered  as  a  seaman  en- 
titled, or  supposed  to  be  entitled  to  prize  money,  within  the 
meaning  of  the  act  of  54  G.  3.  c.93.  s.  89. 

In  Easter  term,  1817,  the  Judges  considered  this  case,  and 
were  of  opinion  that  the  conviction  was  right;  that  the  act 
applied  although  the  seaman  personated  was  dead* 
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KEX  V.  SAMUEL  CRAMP, 

1  HE  prisoner  was  tried  before  Mr.  Serjeant  Bosanquet,  at  the  The  prisoner 
Lent  assizes  for  the  county  of  Kenty  in  the  year  1817,  on  an  in-  ^^^"^^Kq 
dictment  on  the  5^  G.  3.  c.  93.  s.  89.  (a)  was  dead,  and 

The  first  count  of  the  indictment  charged,  that  the  prisoner  money ^S^ 
feloniously,  willingly,  and  knowingly  did  personate  and  falsely  ^«*  pM  to 
assume  the  name  and  character  of  Stephen  Cliffy  a  person  sup-  Jhe  Judoei 
posed  to  be  entitled  to  certain  prize  money  for  service  done  on  ^?}^»  ^^^  '^*' 
board  a  certain  ship  of  our  lord  the  king  called  the  Hussar^  the  prisoner's 
in  order  to  receive  such  prize  money,  supposed  to  be  due  and  g"*^''  "^rfrtf^ 
payable  for,  and  on  account  of  the  services  of  the  said  Stephen  convicted  on 
Cuff2&  aforesaid,  with  intent  to  defraud  the  commissioners  and  ^  ^^  x.89. 
governors  of  the  Royal  Hospital  for  Seamen,  at  Greervtoich^  in  Vide  i?**  v. 
the  county  of  Kentj  against  the  statute,  &c.  5^4, 

The  second  count  only  differed  from  the  first  in  omitting  the 
words  ^*  falsely  assume  the  name  and  character  of;^'  and  the 
third  count  in  omitting  the  word  ^^  personate." 

The  fourth,  fifth  and  sixth  counts  were  in  the  same  form,  only 
omitting  to  charge  the  intent  to  defiraud  Greenwich  Hospital. 

It  appeared  by  the  production  of  the  muster-books  of  the 
Hussar  frigate,  that  Stephen  Cuff'wns  borne  thereon  from  the  1st 
Jmie,  1810,  to  the  2d  Mat/,  1813 ;  on  the  latter  day  there  was  an 
entry,  stating  that  he  was  ^^  drowned  at  Sangar,  2d  May^  1813." 

It  further  appeared,  by  the  evidence  of  a  person  who  served 
on  board  the  Hussar^  that  Stephen  Cuff  was  actually  drowned 
near  Sangar,  in  the  Bengal  river,  at  the  time  to  which  the  above 
entry  referred. 

Oi  or  about  the  29th  of  Aiigusty  1816,  the  prisoner  applied  at 
the  prize  office  at  Greenfwich^  in  the  name  of  Stephen  Ct^  for 
the  prize  money  due  to  Stephen  Cuff  and  produced  an  affidavit 
made  on  the  28th  of  August,  1816,  in  the  name  of  Stephen  Cuffj 
stating  that  he  was  impressed  on  board  the  Hussar,  and  was 
present  at  the  capture  of  Java,  and  an  American  schooner ;  that 


(a)  Vide  words  of  the  statute.  Rex  v.  Martin,  supra,  324, 
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It 

1817.        he  was  afterwards  sent  on  board  other  ships,  and  finally  di»- 
^  -■  ;  "!;;  ^      charged  about  July,  1814;  and  that  he  made  that  affidavit  for 
the  satisfaction  of  the  treasurer  of  Greenwich  Hospital,  in  order 
to  obtain  the  prize  money  due  to  him  for  Java^  &c 

By  the  prize  lists  of  the  Hussar,  brought  from  the  prize  oflBce 
at  Greenwich  Hospital,  by  the  clerk  of  the  prize  office,  it  ap- 
peared that  eleven  pounds  four  shillings  and  ten-pence,  was  pay- 
able for  prize  money,  in  respect  of  the  service  of  Stephen  Cuff  on 
board  the  Hussar,  viz. 

d. 

S  for  Java. 

9  for  Besobitum. 
10  for  Rosa. 


£ 

s. 

9 

9 

1 

]0 

0 

4 

^11        4     10 


The  clerk  of  the  prize  office,  in  his  evidence,  stated  that  the 
accounts  had  been  paid  to  a  person  who  called  herself  the  mother 
of  Stephen  Cuff;  and*  that  upon  the  application  of  the  prisoner  in 
the  name  o{  Stephen  Ct^,  he  thought  that  the  hospital  had  been 
defrauded  by  her. 

The  money  was  not  paid  to  the  prisoner ;  but  he  gave  a  re- 
ference to  a  person  in  London,  which  not  proving  satisfiu^toiy, 
further  enquiries  were  made,  and  he  was  apprehended. 

The  prisoner  was  found  guilty  upon  sufficient  evidence  of  a 
fraudulent  intention ;  but  judgment  was  respited  in  order  that 
the  opinion  of  the  Judges  might  be  taken : 

Whether,  under  the  above  circumstances,  Stephen  Ct^,  at  tlie 
time  when  the  ofience  was  committed,  was  to  be  considered  as  a 
seaman  supposed  to  be  intitled  to  prize  money  within  the  mean* 
ing  of  54  G.d.  c.9S.  s. 89. 

In  Easter  term,  1817,  this  case  was  considered  by  tbe 
Judges,  and  they  were  of  opinion  that  the  conviction  was  right, 
and  tliat  the  act  applied  although  the  person  personated  was 
d  ad. (a) 

(a)  Vide  Reie  v.  Martin,  ante,  92i. 
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REX  i;.  THOMAS  FORD. 


rT\ 


1  HE  prisoner  was  tried  before  Lord  Chief  Baron  Richari>s,  Killing  an 

at  the  spring  assizes  for  the  county  of  Nottingham^  in  the  year  ^^^^  ^^  ^ 

1817,  on  an  indictment,  the  first  count  of  which  charged,  that  though  he  has 

the  prisoner  with  a  loaded  pistol,  feloniously,  wilfiiUy,  maliciously,  an/JJ|[|^n^ 

and  unlawfully  did  shoot  at  one  John  Freenum^  with  intent  to  kill  present  when 

and  murder  him,  against  the  statute,  &c.  committedT^ 

The  second  and  third  counts  only  varied  the  intent.  ^"'  **^»  ^^ 

Dflrtv  uDon  a 
The  fourth,  fifth,  and  sixth  counts  charged,  that  the  prisoner  charge  only; 

with  a  certain  sharp  instrument  struck  and  cut  the  said  John  Jji^hwc 
Freeman  in  and  upon  the  head,  with  intent  to  kill  and  mur-  does  not,  m 
der,  &c.  'ir!f»  "^^ 

u«;f,  »*,.  alitheparticu- 

The  seventh  count  charged  the  prisoner  with  striking  and  cut-  !&»  necessary 
ting  the  said  John  Freeman  with  a  certain  sharp  instrument  in  the  felony. 
and  upon  the  bead,  with  intent  in  so  doing,  and  by  means  thereof 
feloniously,  wil&Uy,  maliciously,  and  unlawfully  to  obstruct,  re- 
sist, and  prevent  the  lawful  apprehension,  and  detainer  of  him  the 
said  prisoner,  for  an  offence  for  which  he  the  said  prisoner  was 
liable  by  law  to  be  apprehended,  imprisoned,  and  detained  against 
the  statute,  &c. 

The  eighth  count  charged,  that  the  prisoner  shot  the  said 
John  Freeman  in  his  own  dwelling-house,  against  the  statute,  &c. 

The  ninth  count  charged,  that  the  prisoner  shot  the  said  John 
Freeman  generally,  against  the  statute,  &c. 

On  the  10th  of  October y  1816,  the  prisoner  and  another  man, 
came  into  the  shop  of  a  Mr.  Shipman^  a  grocer  at  Mansfield;  b^ 
tween  five  and  six  o'clock  in  the  evening,  when  it  was  getting 
dark,  and  desired  to  borrow  a  pen  and  ink,  which  were  lent  to 
them.  The  prisoner  took  out  of  his  pocket  a  pound  note,  pur- 
porting to  be  a  Bank  of  England  note,  and  asked  the  appr^tice 
{Shtpmany  the  master,  not  bemg  at  home,)  whether  it  was  a  good 
note.  The  apprentice  took  it  to  Mr.  ColUnsonj  the  clerk  in  the 
bank  in  that  town,  to  ask  hb  opink>n.  CoUinton  returned  with 
the  apprentice,  and  asked  the  (M-isooer  where  he  had  taken'  the 
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note,  he  answered  that  he  had  received  it  for  hosiery ;  CoUinson 
said  it  was  a  forged  note,  and  was  the  fourth  that  had  been  oP 
fered  to  him  within  the  last  ten  or  fifteen  minutes.  As  soon  as  Col* 
linson  said  the  note  was  forged,  the  prisoner's  companion  went  o£^ 
and  the  prisoner  made  a  move  towards  the  door,  upon  which  Cb^ 
linson  desired  one  Metthant^  who  was  present,  to  take  the  prisoner 
into  custody;  and  he  was  accordingly  taken  into  custody  for 
having  a  forged  note  in  his  possession.  The  prisoner  was  taken 
with  the  note  to  the  house  of  John  Fi^eeman^  a  constable,  and 
the  prisoner  with  the  note  were  delivered  np  to  Freeman ;  and  it 
was  at  the  same  time  stated  to  Freeman^  in  the  presence  g{  the 
prisoner,  that  he  was  delivered  into  his  custody,  because  he,  the 
prisoner,  had  a  forged  note  in  his  possession.  The  note  was 
proved  to  be  a  forgery. 

Freeman  left  the  prisoner  in  his  house  in  the  care  of  two  men, 
and  went  out;  about  eleven  o'clock  in  the  evening  he  returned, 
and  then  set  about  handcuffing  the  prisoner  to  one  of  the  men. 
He  had  placed  one  handcuff  on  the  wrist  of  the  man,  and  was 
carrying  the  other  toward  the  prisoner's  left  hand,  when  the  pri- 
soner with  his  right,  discharged  a  pistol  at  the  head  of  Freeman^ 
and  shot  through  part  of  his  chin.  The  prisoner,  as  soon  as  he 
had  discharged  the  pistol,  sprang  up  and  knocked  down  the  man 
to  whom  he  was  about  to  be  handcuffed.  He  then  attempted 
to  escape ;  but  Freeman  who  had  been  stunned  recovered,  and 
overtook  him  in  the  passage  leading  out  of  the  house  where  there 
was  a  struggle  between  them.  The  prisoner  struck  Freeman 
three  or  four  times  with  the  pistol  until  he  dropped  upon  one 
knee,  and  the  prisoner  again  escaped.  Freeman  had  four  wounds 
on  the  head,  one  of  which  appeared  to  have  been  made  with  the 
cock  of  the  pistol.  The  prisoner  was  soon  re-taken,  and  when 
apprehended,  he  expressed  great  disappointment  in  not  having 
killed  Freeman,  The  prisoner  was  then  searched,  and  there  was 
found  on  him  a  powder  flask  with  some  gunpowder  in  it,  and 
one  leaden  pistol  ball. 

It  was  contended  for  the  prisoner,  that  the  coimt  charging  an 
intent  to  resist  his  apprehension  for  an  oflence,  &c«  was  bad ;  as 
it  ought  to  appear  on  the  indictment  "mhat  ofience  he  was  charged 
with,  in  order  to  enable  the  court  to  judge  whether  that  was 
such  an  offence  as  would  have  warranted  his  arrest  It  was  also 
contended,  that  the  count,  if  good,  was  not  supported  by  the 
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evidence,  since  the  charge  on  which  he  was  taken  into  custody,         1817. 
viz.  having  a  forged  note  in  his  possession,  without  more,  im-    p^^ ',J  ^^ 
p<M*ted  no  legal  cfBsnce,  {a)  and  did  not  justify  the  constable  in 
apprehending  him. 

It  was  submitted  that  the  other  counts,  stating  in  general 
terms,  that  the  prisoner  maliciously  shot  at  Freeman^  were  not 
supported  by  the  evidence,  for  the  same  reason ;  for  if  the  arrest 
was  illegal,  which  it  was  argued  to  be  for  want  of  a  legal  charge, 
the  resistance  to  it  was  not  malicious  but  justifiable ;  and  the 
force  employed,  was  a  lawful  attempt  to  escape  from  a  false  im- 
prisonment. If  death  had  ensued,  this  would  not  have  been 
murder  in  the  person  illegally  detained,  and  struggling  to  regain 
his  liberty,  which  had  been  invaded,  without  a  legal  warrant  to 
detain  him ;  and  so  the  case  was  expressly  within  the  proviso 
at  the  close  of  the  first  section  of  the  act  43G..S.  r.58. 

The  jury  found  the  prisoner  guilty,  but  the  learned  Chief 
Baron  reserved  these  points  for  the  opinion  of  the  Judges. 

In  Easter  term,  1817,  this  case  was  considered  by  the  Judges; 
they  were  of  opinion,  that,  although  the  charge  on  which  the 
prisoner  was  taken  into  custody,  viz.  the  having  a  forged 
note  in  his  possession,  without  more,  was  defective,  still  they 
thought  this  defect  in  the  charge  immaterial.  That  it  was  not 
necessary  the  charge  should  contain  the  same  accurate  descrip- 
tion of  the  offence  as  an  indictment ;  and  that  this  charge  must 
have  been  considered  as  imputing  to  the  prisoner  a  guilty  posses- 
sion.    They  held  the  conviction  right,  {b) 


REX  V.  SAMUEL  JACOBS. 


1817- 


The  prisoner  was  tried  and  convicted  before  the  Lord  Chief  J^«  pnsoner 

,*  ,      .,r       .  7  T  .         .      »  forced  open  a 

Baron  Richards,  at  the  Warmck  Lent  assizes,  in  the  year  1817,  child's  mouth 

and  put  in  hit 
private  parts,  and  proceeded  to  a  completion  of  his  lust.  Held,  that  this  did  not  constitute  the 
oflence  of  sodomy. 

(<i)  Vide  Rej!  v.  Heathy  supra,  184.  Rex  r.  Stewart^  ntpra,  288.  But  haying 
counterfeit  coin  in  possession,  with  an  intent  to  utter,  is  an  oflencc.  Rex  v. 
FiiUer,  supra,  308. 

(6)  Sec  Rex  v.  Thompson,  Ryan  and  Moody's  C.  C.  R.  Hil.  T.  1 825. 


sss 
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upon  an  indictment  for  sodomy,  committed  on  James  TAomjmot 
(a  boy  of  about  seven  years  of  age,)  on  the  8th  of  March^  1817. 

It,  was  proved  very  satisfectorily,  that  the  prisoner  bad  {xe> 

vailed  upon  the  child  to  go  with  him  from  the  market-place  in 

Ntm^Eaton  to  a  rick  yard  in  a  field  near  the  town ;  that  be 

forced*  the  boy's  mouth  open  with  his  fingers,  and  put  his  private 

'  parts  into  the  boy's  mouth,  and  emitted  in  his  mouth. 

The  question  was  whether  this  was  sodomy. 

hi  Easier  term,  1817,  the  Judges  met,  and  were  of  op'mion 
that  this  did  not  constitute  the  oflPence  of  sodomy,  and  directed  a 
pardon  to  be  applied  for. 


1817. 


REX  V.  GEORGE  KING. 


H,  and  5. 
broke  open  a 
warehouse 
and  stole 
thereout  15 
firkins  of  but- 
ter, &c.  which 
they  carried 
along  the 
street  so 
yards;  they 
then  fetched 
the  prisoner, 
who  was  ap- 
prised of  the 
robbery,  and 
he  assisted  in 
carrying  away 
the  property- ; 
he  was  indict- 
ed for  the 
theft  as  a  prin- 
cipal and  con- 
victed; con- 
viction held 
wrong,  that  he 
was  only  an 
accessory,  and 
not  a  prin- 
cipal. 


1  HE  prisoner  was  tried  and  convicted  before  Mr,  Justice 
Bayley  at  the  Lent  assizes  for  the  county  of  York^  in  the  year 
1817,  of  stealing  thirteen  firkins  of  butter,  and  ten  cheeses. 

The  &cts  were  these.  HiU  and  Smithy  in  the  absence  of  the 
prisoner,  broke  open  the  prosecutor's  warehouse,  and  took  out 
from  thence  the  butter  and  cheese  in  question,  and  put  it  into 
the  street,  about  thirty  yards  from  the  warehouse  door ;  they  then 
fetched  the  prisoner,  who  was  i^prized  of  the  robbery,  and  he 
assisted  in  carrying  the  property  to  a  cart,  which  was  in  readi- 
ness at  a  distance,  to  take  it  away. 

It  was  objected  that  as  there  was  a  complete  felony  before  the 
prisoner  intervened,  there  was  no  felonious  taking  by  hiin. 

The  learned  Judge  thought,  that  as  eveiy  continuation  of  the 
felony,  was  a  new  felony,  and  constituted  a  new  taking,  so  as  to 
warrant  a  prosecution  in  any  county  to  which  the  property 
might  be  taken ;  and  as  the  possession  in  law  still  remained  in 
the  prosecutor,  notwithstanding  the  removal  from  the  warehouse, 
so  that  he  might  have  brought  trespass  against  any  stranger  for 
taking  them  without  a  felonious  intent,  from  the  place  where  Hill 
and  Smith  had  put  them;  the  prisoner,  wlio  was  present  aiding 
and  abetting  in  a  continuation  of  the  felony,  was  a  principal  in 
that  portion  of  the  felony,  and  was  liable  to  be  found  guilty:  but 


CROWN  CASES  RESERVED.  583 

the  learned  Judge  saved  the  point  for  the  consideration  of  the 
Judges,  (a) 

In  Easter  term,  181 7,  this  case  was  considered  by  the 
Judges.  They  were  of  opinion,  that  as  the  property  was  re- 
moved from  the  owner's  premises  before  the  prisoner  was  present, 
he  could  not  be  considered  as  a  principal ;  and  that  the  conviction 
as  such  was  wrong,  (b) 


(fl)  Vide  Rex  V.  Dyer  8c Ditting,  sEaut.  P.O.  767.  Rex  v.  Atwell^  ib.  768. 
Rex  y,  Kelly y  Mich.  T.  1820. /mm/. 

{h)  Vide  also  Rex  v.  J^MafAn  and  Sndth,  Lancaster  spring  assizes,  1808. 
Coram'LA WHENCE  J.  MS.  Juo.  The  prisoners  were  indicted  for  stealing  a  cart 
and  horse,  some  sacks  of  flour,  apples.  Sec,  in  the  streets  of  BoUon, 

The  evidence  was,  that  one  Healon,  having  received  the  articles  in  question 
from  a  shop  in  Bolton  into  his  cart,  left  it  standing  in  tlie  street.  In  the  mean 
time,  the  prisoner  M^Makin  came  up  and  led  away  the  cart.  Hiaving  taken 
it  a  short  distance  he  met  another  man,  to  whom  he  delivered  it,  with  direc- 
tions to  convey  it  to  his  [M'Makin^i)  hou8e,'a  distance,  from  the  place  where 
the  cart  was  left  standing  by  the  owner,  of  about  a  quarter  of  a  mile.  Upon 
the  cart  arriving  at  the  house,  the  prisoner  Smith,  who  was  at  work  in. the 
cellar,  having  directed  a  companion  to  blow  out  the  light,  came  up  and  assisted 
in  removing  the  articles  from  the  cart. 

Upon  this  case  it  was  submitted,  for  the  prisoner  Snuth,  that  there  was  no 
evidence  for  the  jury  against  him  as  a  principal.  That,  *■  there  wit  no 
pretence  for  charging  him  with  the  conunencement  of  the  transaction,  the 
question  must  depend  on  whether  the  asportavU  was  complete  or  not  befiM% 
his  share  in  the  business  began ;  and  it  was  contended  that  the  atportavU  wto 
complete;  that  it  was  preposterous  to  attribute  a  felonious  intent  to  the  taking 
of  the  cart  and  the  horse,  but  that  the  removal  of  the  goods  by  them  was 
clearly  substituted  for  a  removal  by  the  prisoner  M'Makm ;  that  therefore 
any  removal  was  clearly  an  atportavit ;  and  that  a  removal  to  such  a  distance 
was  as  clearly  a  complete  one,  and  a  dispotsenion  of  the  owner  before  the  inter- 
ference of  the  prisoner  Smith.  And  Rex  v.  Dyer  and  Ditting,  2  East,  P.C.  767. 
was  cited,  with  a  vi^w  to  show  a  distinction  between  the  cases ;  and  that  the 
reason  why  the  transaction  there  was  considered  as  continuing  and  the  atport^ 
ami  incomplete,  was  altogetherln  favour  of  a  contrary  conclusion  here.  7%ere, 
whilst  the  barilla  remained  in  the  boat,  it  might  fairly,  and  without  any  violence 
to  the  fact,  be  considered  in  the  possession  of  Hawker ;  that  whilst  the  boat, 
was  going  towards  the  shore  it  was  in  its  proper  direction  and  appropriate  use, 
and  though  any  removal  of  the  barilla  tfi  the  boat  might,  m  odium  tpoHatoris,  be 
deemed  an  asportant,  yet,  with  other  views,  and  with  reference  to  ^am^  par- 
ticularly, his  possession  might  be  held  to  continue  till  the  landing,  at  which  time 
the  commencement  of  the  taking  (as  to  him.  Hawker)  might  be  dated,  when,  m 
ftetf  an  improper  direction  was^i^  given  the  barilla ;  but  that  here,  the  very' 
first  movement  of  the  horse  and  cart  (for  the  reason  already  given)  was  im- 


SS4  CROWN  CASES  RESERVED. 

1817. 


REX  V.  WILLIAM  CHALKING  and  another. 
Prosecutor's      j[  he  prisoners  were  tried  before  Mr.  Justice  Abbott  at  the 

nAlIfif^  WAS  &t 

the  comer  of    Lent  assizes  for  Salisbury^  in  the  year  1817,  for  burglary,  and 

a  street,  and  stealing  a  lar^re  quantity  of  clothes  in  the  dwelling-house  of  John 
adjoining  i> 

thereto  was  a    Heams. 

workshop,  be-       ^  doubt  havinfi:  arisen,  whether  tiie  place  broken,  and  from 

yond  which  a  .  . 

stable  and        which  the  goods  were  stolen  in  the  night,  ought  to  be  considered, 

adbined'^fdl  ^'^  ^^»  *^  parcel  of  the  dwelling-house,  the  learned  Judge  ad- 
were  used  with  vised  the  jury  to  find  the  prisoners  guil^  generally,  if  they 
had  doors         thought  them  the  persons  by  whom  the  ofience  had  been  com- 

openinc  into  a  mitted,  meanini?  to  reserve  the  question  of  law  for  the  opinion 
yard  belonging  "    ^         .  ,  .  *• 

to  the  house,    of  the  Judges.     The  jury  found  the  prisoners  guilty. 

which  y^^^^  Mr.  BeanUf  the  prosecutor,  was  a  clothier  of  Chippenham ;  his 
ed  by  adjoin-  dwelling-house  was  situate  at  the  corner  of  two  streets,  a  range 
3^  so^as^*  ^^  workshops  adjoined  the  house  at  one  end,  and  standing  id  a 
be  altogether  line  with  that  end  of  the  house,  faced  one  of  the  streets :  the 
yard;  the  roof  of  this  range  was  higher  than  the  ro<^  of  the  house.  At 
workshop  had  ^j^g  ^jj^j  q{  ^jjjg  ymige  and  adjoining  to  it,  was  another  workshop 

communic*  projecting  further  into  the  street ;  and  adjoining  to  that  a  stable 
ation  ''*'^*J®  and  coaeh-honse  used  with  the  dwelling-house.     There  was  no 

had  a  door  internal  communication  between  the  workshops  and  the  dwelling- 
openiE^  into 

the  street;  its  roof  was  hieher  than  that  of  the  dwelline-house;  the  street  door  of  the  work- 
shop was  broken  open  in  the  night;  and  on  indictment  for  burglary  and  conviction  the  Judges 
held  this  worskshop  was  parcel  of  the  dwelling-house,  and  the  conviction  right. 

proper,  an  adverse  act,  and  a  dispossession  of  the  owner,  and  could  be  con- 
sidered as  nothing  else,  therefore  it  was  contended  that  Smith  was  chargeable, 
i  f  at  all,  only  as  an  accessory  after  the  fact. 

Yates  for  the  prosecution  contended,  that  the  continuance  of  the  goods  in 
the  cart  was  precisely  similar  to  the  continuance  of  the  goods  in  the  boat, 
and  that  therefore,  as  Dyer  was  held  a  principal  for  removing  the  barilU  from 
the  boat,  Smith  must  be  so  considered  for  removing  the  apples,  &c  from  the  cart. 

Lawrence  J.  (having  sent  a  statement  of  the  case  to  Ls  Blanc  J.,  who  wss 
in  the  other  court,)  was  of  opinion  with  the  prisoner's  counsel,  and  directed  aa 
acquittal  of  Smiih  accordingly. 

The  Judge  agreed  as  to  the  way  of  considering  the  removal  of  the  horse  and 
cart,  and  that  they  were  not,  upon  the  evidence,  taken  with  a  feloniotts 
intent. 
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house,  nor  were  tliey  surrounded  by  any  external  fence.      A         1817. 
court  yard  and  garden  belonging  to  the  dwelling-house,  lay    p""-   -^ 
behind  the  house  and  the  workshops.    There  were  two  entrances         Case, 
into  this  range  of  worlsshops;  one  by  a  door  opening  into  the 
street,  and  another  by  an  opposite  door  opening  into  the  cburt- 
yard.     The  street  door  of  this  range  was  opened  by  a  pick*lock 
key,  and  the  goods  stolen  from  one  of  the  workshops. 

The  question  for  the  opinion  of  the  Judges,  was  whether  these 
workshops  could  be  considered  as  parcel  of  the  dwelling-house. 

In  Easter  term,  1817,  this  case  was  considered  by  the  Judges  ; 
and  tliey  were  unanimously  of  opinion,  that  the  workshops  were 
parcel  of  the  dwelling-house,  and  that  the  conviction  was  right. 


REX  V.  THOMAS  FURNEAUX.  1817. 

The  prisoner  wa?  tried  before  John  Silvester,  Esq.,  Re-  An  indictment 
CORDER,  at  the  Old  Batley  sessions,  Septembei'  1816,  on  an  indict-  o^L^to^^i^^ 
ment,  stating  that  he,  on  the  24th  August,  56  G.  3.  at  the  parish  of  out  spedfical- 
Saint  George,  was  servant  to  Henry  Smtther,  and  employed  and  en-  /f  j^g  proper- 
trusted  by  him  to  receive  money  for  him ;  and  being  such  servant  ty  embezilcd, 
so  employed  and  entrusted  as  aforesaid,  did  receive  the  sum  of  one  dence  should 
pound  eleven  shiUings,  for  and  on  account  of  his  said  master,  and  "J^^P®*^  ^^ 
having  so  received  the  said  sum  of  money,  for  and  on  the  account 
of  his  said  master,  he  the  said  prisoner  fraudulently  and  felo- 
niously did  embezzle  and  secrete  the  same  in  manner  and  form 
aforesaid,  and  feloniously  did  steal,  take,  and  carry  away,  from 
his  said  master  and  employer,  the  said  sum  of  one  pound  eleven 
shillings  of  the  monies  of  his  said  master,  for  whose  use  and  on 
whose  account  the  same  was  delivered  to  and  taken  into  the 
possession  of  him  the  said  prisoner,  being  such  servant  so  em- 
ployed and  entrusted  aforesaid,  against  the  statute,  &c. 

There  was  a  second  count  in  the  indictment,  the  same  as  the 
first,  only  stating  the  sum  embezzled,  to  have  been  received  from 
William  Meneke. 

It  appeared  in  evidence,  that,  on  the  24th  of  August,  1816, 
William  MeneJce,  a  clerk  to  one  Henyy  W.  Winton,  paid  to  the 
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1817.  prisoner  one  pound  eleven  shillings,  on  account  of  the  prisoner's 
p  "  '~  ,  master  Henry  Smitker :  but  it  did  not  appear  whether  the  same 
Ctse.  was  paid  by  a  one  pound  note  and  eleven  shillings  in  sflver,  or 
by  two  notes  of  one  pound  each,  or  by  a  two  pound  note,  and 
die  change  given  by  the  prisoner.  It  further  appeared,  that  the 
prisoner  was  foreman  to  Smither,  and  was  entrusted  to  collect 
money  for  him ;  and  that  he  never  had  paid  or  accounted  Sac 
the  money  so  received  of,  William  Meneke^  or  any  part  of  it. 

The  JU17  found  the  prisoner  guilty. 

The  question  reserved  for  the  opinion  of  the  Judges  was 
whether  the  property  received  was^  properly  set  out  in  the  in- 
dictment, or  whether  it  ought  not  to  have  been  spedfically  set 
out 

In  Trinity  term,  1817,  this  case  was  considered  by  all  the 
Judges;  and  they  were  of  opinion  (Burrough  J.  dissentiente) 
that  the  indictment  ought  to  set  out  specifically,  at  least  some 
article  of  the  property  embezzled;  and  that  the  evidence  should 
support  that  statement.  The  Judges  held  the  conviction 
wrong,  (a) 


ISl'^.  REX  V.  ELIZABETH  CORNWALL.- 

A  woman  may    1  HE  prisoner  and  one  Diana  Thompson^  were  indicted  for  the 
guilty  of  con-    "lurd^r  of  the  prisoner's  bastard  child.     The  prisoner  was  tried 

cealmentwith-  on  this  indictment  before  Mr.  Justice  Baylev,  at  the  Old  Bailey 

inthe43GJ.3.  ... 

i?.58.#.3.,        sessions,  m  the  year  1817. 

though,  from         'pjjg  child  was  a  seven  months  child;  and  from  the  putrid  state 
appearances,  ^ 

it  u  probable    in  which  it  was  found,  it  was  probably  still  born. 
•tiH  born  ^Md       '^^^  prisoner  was  charged  with  being  in  labour  very  shortly 
although  the     after  she  had  been  delivered ;  but  she  said  she  was  not,  and 
bably  known     Diana  Thompson  when  questioned,  immediately  after  the  child's 
to  an  acoom-    birth,  wholly  denied  it,  although  from  the  evidence  it  was  dear 

she  must  have  known  it. 


(a)  See  Rejr  y.  Canon,  afi£9,905.    Herv.  T^irit  Mich.T.  161d,^^ai<. 
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The  child  was  thrown  down  the  privy,  and  the  prisoner  ad-        1817. 
mitted  that  she  threw  it  there.  ^  '   '      \ 

The  learned  Judge  thought  the  act  of  throwing  the  child  down  Case, 
the  privy  evidence  of  an  endeavour  to  conceal  the  birth,  within  the 
43  G.S.  C.58.  5.3.  (a),  and  left  it  to  the  jury,  who  found  the  pri- 
soner guilty  of  the  endeavour  to  conceal.  But  this  being  a  case 
in  which  the  probability  was  that  the  child  was  still  bom,  and  it 
being  possible  that  Diana  Thompson  might  have  been  privy  to 
the  child's  birth,  the  learned  Judge  doubted  whether  this  statute 
applied,  and  therefore  saved  the  question  for  consideration  of  the 
•Judges. 

In  Trinity  term  1817,  this  case  was  considered  by  all  the 
Judges,  when  they  were  unanimously  of  opinion,  that  the  act 
of  throwing  the  child  down  the  privy,  was  evidence  of  an  endea- 
vour to  conceal  the  birth  of  the  child,  and  that  the  conviction 
was  right. 


REX  V.  JOHN  BRAZIER,  the  younger.  vJ^lL/ 

The  prisoner  was  tried  before  Mr.  Justice  Holroyd,  at  the  If  a  ^  <>f 

wbcst  IS  uc* 

Simmer  issues  for  the  town  of  Nottingham  in  the  year  1817,  livcfedtoa 
on  an  indictment  for  stealing  fifteen  bushels  of  wheat,  of  the  ^^^^"g^f^ 
goods  and  chattels  of  Thomas  Neale,  custody,  and 

he  takes  all 
the  wheat  out  of  the  bag  and  disposes  of  it,  it  is  larceny. 


(a)  Which  section,  after  reciting  that  doubts  had  been  entertained  respect- 
ing the  true  sense  and  meaning  of  the  21/ac.  1.  c.S7.,  intituled,  an  act  to 
prevent  the  destroying  and  murthering  of  bastard  children ;  and  also  the  Iri$k 
act,  6  Ann,y  intituled,  an  act  to  prevent  the  destroying  and  murthering  of  bastard 
children,  and  the  same  have  been  found  in  sundry  cases  difficult  and  in- 
con?enient  to  be  put  in  practice ;  for  remedy  whereof  it  enacts.  That  the  two 
several  acts,  and  every  thing  therein  contained,  shall  be  and  the  same  are 
hereby  repealed;  and  that  the  trial  in  England  and  Ireland  respectively,  of 
women  charged  with  the  murder  of  any  issue  of  their  bodies,  male  or  female, 
which,  bdng  bom  alive,  would,  by  law,  be  bastards,  shall  proceed  and  be  go- 
vemed  by  such  and  the  like  rules  of  evidence  and  of  presumption  as  are  by 
law  used  and  allowed  to  take  place  in  respect  to  other  trials  for  murder,  and 
as  if  the  said  two  several  acts  had  never  been  made. 
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1817.  JTumas  Neale^  a  farmer,  sent  forty  bags  containing  twenty 

^'*'  V  ■  ^  quarters  of  his  wheat  to  the  prisoner,  who  was  a  wharfinger  and 
*CMe?  *  warehouseman  in  the  to  wn  of  Nottingham^  and  who  received  die 
same  into  his  warehouse  there,  for  safe  custody  for  the  said 
Thomas  Neale.  The  wheat  was  to  lie  there  until  sold  by  the 
prosecutor;  the  prisoner  had  no  authority  to  sell  it.  It  was 
proved  that  Neale  did  not  give  any  authority  to  the  prisoner  to 
make  any  alteration  in  the  wheat,  or  to  op^i  the  bags  in  order 
to  show  diem,  or  for  any  other  purpose. 

While  the  wheat  thus  remained  in  the  prisoner's  warehouse  fiur 
safe  custody,  and  was  the  property  of  Neale^  the  prisoner's  ser- 
vant by  the  prisoner's  order  took  eight  of  the  bags,  containing  four 
quarters  of  the  above  wheat  from  the  rest,  and  shooting  the  wheat 
out  of  the  bags  upon  the  warehouse  floor,  mixed  it  with  ibur  bags 
of  dtilerent  wheat,  of  an  inferior  quality  and  value.  When  so 
mixed,  the  whole  was,  by  the  prisoner's  order,  put  into  twelve 
other  bags,  and  afterwards  sent  away  and  disposed  of  by  him 
for  his  own  benefit.  Afterward  by  the  prisoner's  orders  the 
above  four  quarters  of  Neale^s  wheat  were  replaced  with  an  equid 
quantity  of  the  prisoner's  wheat,  of  very  inferior  quality  and 
value,  by  mixing  the  same  with  two  quarters  of  the  residue  of 
Neal^s  wheat,  and  replacing  die  same  when  so  mixed  in  the 
bags  firom  whence  the  four  quarters  of  NeaU^s  wheat  had  been 
removed  as  before  mentioned.  Another  part  of  Neal^s  wheat 
was  in  like  manner  fraudulently  removed,  mixed,  and  replaced 
by  the  prisoner's  orders ;  and  sixteen  of  the  above  bags,  con- 
taining eight  quarters  of  the  wheat  so  mixed  as  before  stated, 
were  afterwards  delivered  by  the  prisoner  to  the  vendee  of 
TTtomas  Neale^  as  being  part  of  the  wheat  deposited  by  Neale  in 
the  prisoner's  warehouse. 

It  did  not  appear  that  there  was  any  severing  of  part  of  the 
wheat  in  any  one  hag^  Jrom  the  residue  of  the  wheat  in  the  same 
bag,  with  intent  to  steal  or  embezsle  that  part  only  that  was  so 
levered,  and  not  the  residue  in  the  same  bag  fixun  which  it  was 
so  severed. 

The  jury  being  of  opinioa  that  the  &€ts  above  stated  were 
(Proved,  (bund  the  prisoner  guilty  of  larceny ;  but  the  learned 
Judge  r^pited  the  judgment,  and  reserved  ^e  point  for  the 
consideration  of  the  Judges. 

In  Michadmas  term,  1817,  eleven  of  the  Judges  met  and 
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considered  this  case ;  tbey  were  Haanimously  of  opinion^  that  the       ^B17. 
conviction  was  right,  that  the  taking  the  whole  of  the  wheat  out     Beaoti?^ 
of  any  one  bag  was  no  less  a  larceny  than  if  the  prisoner  had  se-         Case, 
▼ered  a  part  from  the  residue  of  the  wheat  in  the  same  bag,  and 
bad  taken  only  that  fmrt,  leaving  the  remainder  of  the  wheat  in 
the  bag.  (a) 


REX  V.  CHARLES  SMITH.  1817. 

1  HE  prisoner  was  tried  and  convicted  before  Lord  Chief  a  depoiition 
Baron  Richards,  at  the  summer  assizes  for  the  town  otNeUh  of  the  dcceay- 

ed  held  admit- 
casile^pon^T\/nej  in  the  year  1817,  of  the  murder  of  C%ar&s  nUeinacase 

Stewart  on  the  night  of  the  3d  of  September,  1816.  dtS)^'^^* 

The  only  question  which  the  learned  Chief  Baron  thought  taken  when 
it  neoessa^  to  submit  for  the  consideration  of  the  Judges  was,  wm  charg!2[ 
whether  the  de{M>sition  after-mentioned  ought  to  have  been  ad-  ^^  another 
mitted  in  evidence.     If  it  was  properly  admitted,  it  was  oondu-  although  the 
sive  as  to  the  guilt  of  the  prisoner.  ^w^h^  ^^ 

The  prisoner  it  appeared  had  been  brought  before  two  magis-  reduced  into 
trates  on  the  4th  o(  September j  1816,  upon  a  charge  of  an  assault  hk^nc&'it 
upon  the  deceased,  and  also  upon  a  charge  of  robbing  a  manu-  appearing  that 
factory,  which  the  deceased  had  been  employed  to  guard.  was  afterwards 

The  clerk  of  the  magistrates  produced  the  deposition  of  the  re-<wom  in  ^ 
deceased  taken  before  the  magistrates  at  the  time  the  above-  presence,  the 

mentioned  complaints  were  preferred,  and  then  reduced  into  <|«poatio«i 

^  ,  r  «   t  then  read  over 

writing  by  the  witness  who  produced  it.     It  appeared  the  oath  and  stated  bv 

was  administered  to  the  deceased  before  any  part  of  his  evidence  ^  be  coircct 
was  reduced  into  writing.  and  the  pri- 

The  prisoner  was  not  present  when  the  examinarion  com-  {^4^  he 
menced,  but  was  brought  into  the  room  before  it  was  finished,  ^^  ^Y  4"^^ 
and  before  the  three  last  lines  of  the  deposition  were  taken  down.  &CsStiu>kie's 
The  prisoner  was  informed,  that  the  magistrates  were  taking  the  ^*P*^*  ^^' 
examination  of  the  deceased,  and  he  was  desired  to  attend.    The 
oath  was  again  adminbtered  to  the  deceased  in  the  prisoner's 


(a)  Vide  8  East,  P.  C.  695,  6>  7,  and  8.   Spear^s  Case,  ^East,  P.  C.  568. 
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181  ?•  presence,  and  the  ivhole  of  what  hod  been  written  down  from  the 
«^    ,'  ~'      mouth  of  the  deceased  was,  in  the  presence  and  hearing  of  the 

deceased,  read  over  to  the  prisoner  very  distinctly  and  slowly. 
After  this  was  done  the  deceased  was  asked  in  the  presence  and 
hearing  of  the  prisoner,  whether  what  had  been  written  was  true, 
and  what  he  meant  to  say';  and  the  deceased  answered  that  it  was 
perfectly  correct  The  magistrates  then  proceeded  to  examine 
the  deceased  further,  in  the  presence  and  hearing  of  the  pri- 
soner, when  the  deceased  stated  what  was  contained  in  the  three 
last  lines  of  the  deposition.  During  the  whole  of  the  examina- 
tion the  deceased  appeared  perfectly  collected. 

After  this,  the  prisoner  was  asked  whether  he  chose  to  put 
any  questions  to  the  deceased ;  he  did  not  ask  any  question, 
but  only  said,  **  God  forgive  you,  Charles?^  The  deceased  then 
signed  the  deposition  in  the  presence  of  the  magistrates  and  the 
prisoner ;  and  after  he  had  signed  it,  the  magistrates  signed  it  in 
the  presence  of  the  deceased  and  the  prisoner. 

Alderson,  on  behalf  of  the  prisoner,  objected  to  die  admis- 
sibility of  this  deposition  in  evidence. 

First,  Because  the  prisoner  did  not  hear  the  questions  put,  or 
the  answers  given,  or  see  the  manner  in  which  the  answers  were 
given,  except  as  to  the  last  three  lines ;  and  therefore  he  con- 
tended, the  case  was  not  brought  withui  the  statutes  l8c2P.8cM. 
r.l3.  {a)  and  2&3P.&M.  r.  10.  (b)  which  made  depositions 
evidence  in  any  case,  (c) 


(a)  The  fourth  section  enacts,  That  the  justices  of  the  peace,  when  a  pri- 
soner is  brought  before  them  for  any  manslaughter  or  felony,  before  any  bail- 
ment or  mainprize,  shall  take  the  examination  of  the  said  prisoner  and  the 
information  of  them  that  bring  him,  of  the  fact  and  drcumstances  thereof; 
and  the  same,  or  as  much  thereof  as  shall  be  material  to  prove  the  felony,  shall 
be  put  in  writing,  before  they  make  the  same  bailment,  which  said  examination, 
together  with  the  said  bailment,  the  said  Justices  shall  certify  at  the  next  ge- 
neral gaol  delivery  to  be  holden  within  the  limits  of  their  commission. 

(i)  The  2  &  5  P.  &  3f.  c.  10.  after  reciting  the  above  act  of  1  &  2  P.  &  ikT. 
r.  15.  enacts,  that  from  henceforth  such  justices  before  whom  any  person  shall 
be  brought  for  manslaughter  or  felony,  or  for  suspicion  thereof,  before  he  shall 
commit  or  send  such  prisoner  to  ward,  shall  take  the  examination  of  such  pri- 
soner, and  information  of  those  that  bring  him  of  the  fact  and  circumstance 
thereof,  and  the  same,  or  as  much  thereof  as  shall  be  material  to  prove  the 
felony,  shall  be  put  in  writing  within  two  days  after  the  said  examination. 

(c)  It  should  be  observed,  «  that  these  statutes  seemed  to  have  been  passed 
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Secondly,  Because  under  these  statutes,  die  examination  is         1817. 
confined  to  the  offence  with  which  the  defendant  is  charired  at  ^    -  j  ^' 

SMITH  fi  t  .HJ>g 

the  time.  Here  the  defendant  was  charged  with  an  assault  and 
robbery ;  the  deposition,  if  properly  taken,  might  have  been  ap- 
plied to  an  indictment  for  the  assault  or  robbery,  but  could  not 
apply  to  murder,  the  offence  here  enquired  into ;  for  no  murder 
had  taken  place  when  the  deposition  was  taken. 

The  learned  Judge  overruled  these  objections,  and  admitted  the 
deposition  to  be  read  in  evidence;  and  the  jury  found  the  pri- 
soner guilty,  but  the  learned  Judge  reserved  the  case  for  the 
consideration  of  the  Judges. 

In  Michaelmas  term,  1817,  eleven  of  the  Judges  met,  and 
considered  this  case,  (Gibbs  C.  J.,  being  absent).  Ten  of  the 
learned  Judges  thought  the  conviction  right ;  and  that  the  de- 
position had  been  properly  received  in  evidence.  Abbott  J., 
thought  the  evidence  ought  not  to  have  been  received.  Dallas  J., 
Graham  B.,  Richards  C.B.,  and  Lord  Ellenborough,  stated 
that  they  should  have  doubted  of  the  admissibility  of  the  evi- 
dence, but  for  the  case  oi  Rex  v.  Radbotimey  1  Leach,  C.C.  457. 


REX  V.  WILLIAM  BAILEY  and  another. 


1818. 


The  prisoners  were  tried  and  convicted  before  Mr.  Justice  Burglary." 
Park,  in  the  year  1817,  on  an  indictment  for  burglary.  the'^hand"^ 

It  appeared  in  evidence,  that  a  sash  wmdow,  belonging  to  the  between  the 
dwelling-house,  was  fastened  in  the  usual  way  by  a  latch,  from  outer  window 
the  bottom  of  the  upper  sash  to  the  top  of  the  lower  one;  and  S^^jt^kawif. 
that  there  were  inside  shutters,  which  were  fastened.     One  of  ficient  entry 
the  prisoners  broke  a  pane  of  glass  in  the  upper  sash  of  this  ^^i^^^ " 


without  any  direct  intention  of  the  legislature  to  use  the  examinations  and 
xlepositiona  as  evidence  upon  the  trials  of  felons.**  Sec  Mr.  Storings  excel- 
lent note  on  Rex  v.  Sndth^  2  Stark.  N.  R  C.  21 1.  Also  Starkie  on  Evidence, 
Part  IV.  p.  486.     Sec  also  Rex  v.  Paxne^  5  MoJ.  165. 
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1818.  window,  and  introduced  his  hand  within,  with  the  intention  to 
BAiLBY'iCase.  ^^^o  the  latch  by  which  the  window  was  fastened.  While  he  was 

cutting  a  hole  in  the  shutter  with  a  centre-bit,  and  before  he 
had  undone  the  latch  of  the  window,  he  was  seized. 

The  point  reserved  for  the  consideration  of  the  Juooes  was, 
whether  the  introduction  of  the  hand,  between  the  window  and 
the  shutter  to  undo  the  window  latch,  was  a  sufficient  entry. 

In  Hilary  term,  1818,  this  case  was  taken  into  consideration 
by  nine  of  the  Judges,  (Gibbs  C.  J.,  Bayley  and  Dallas  Js., 
being  absent),  when  they  were  of  opinion,  that  there  was  a  suffi- 
cient entry  to  constitute  a  burglary,  and  that  tlie  conviction  was 
right,  {a) 


1818. 


REX  V.  THOMAS  BUTTERY  and  TIMOTHY 

MACNAMARRA. 


On  indictment  1  HE  prisoners  were  tried  and  convicted  before  Mr.  Babon 
wUl^protote  GrARRow,  at  the  Old  Bailey  sessions,  December ,  1817,  on  an  in- 
of  that  will  dictment  for  forging  the  will  of  Benjamin  Man. 
not  <^cliuiye  ^^  ^^  course  of  the  prosecutor's  evidence,  the  probate  of  the 
eyidence  of  its  will,  under  the  seal  of  the  Ecclesiastical  Court,  was  produced, 
to  be  a  bar  to  Alley  for  the  prisoners  contended,  that  this  unrevoked,  was 
^MriST^*^        a  judgment,  and  conclusive  evidence  of  the  validity  of  the  will, 

and  relied  on  Rex  v.  Vincent^  1  Str.  481. 

GarroW  B.  overruled  tlie  objection,  but  reserved  the  point 
for  the  ounsideration  of  the  Judges. 

In  Hilary  tenn,  1818,  nine  of  the  Judges  met,  and  con- 
sidered this  case.     They  were  unanimously  of  opinion,  that  the 


cution. 


(a)  Vide  Gibbon*s  Case,  sEast,  P.C.  490.  S.C.  Post.  107, 108.  1  Hale,  553. 
5S5.  1  Anderson,  1 14,  1 15.  1  Hawk.  c.  1 7.  s.  1 1.  Bex  v.  Brice,  East.  T.  1831, 
pctt.  Rex  r.  Davit,  Hil.T.  188J,  j)osi.  Hugheis  Case,  1  Leach,  C.C.  40« 
S.  d.  8  East,  t'.C.  491. 
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objection  taken  by  the  prisoners'  counsel  was  prc^rly  overruled,        1818. 
and  that  the  conviction  was  riiriit.  (a)  "^  ' "  -  '-  ' 

»         ^    '  BvTTEaY'8 

Cose. 


REX  V.  CHARLES  GOGERLY,  WILLIAM  GOGERLY,       1818. 

AND  JOHN  WHITFORD.  ^— y— ^ 

1  HE  prisoners  were  tried  and  convicted  before  Mr.  JusTicig  Privately  steal- 
Bayley  (present  Mr.  Baron  Garrow,)  at  the  Old  Bailey  ses-  ^^''^  »»'»<>?» 
sions,  December  J  1817,  of  privately  stealing  in  the  shop  of  ThoTnas  If  several 
Bawelly  to  the  value  of  five  shillings.  together,  wroe 

William  Gogerly  and  Whitford  were  alone  in  the  shop,  and  in^«8hop,&c. 
Charles  Gogerb/  was  on  the  outside  to  co-operate.  and  the  pro- 

It  was  urged  for  the  latter  prisoner,  that  as  he  was  not  in  the  ^^e'hamlr 
shop)  he  was  not  liable  to  be  convicted;  and  Jonathan  fVild^s  of  one  of  those 
case,  I  Leach,  C.C.  17.  was  cited  as  an  authority.  Aop*iSo«e  * 

Both  the  learnesd  Judges  thought,  as  the  prisoner  Charles  ^^o  ^  <^^ 
Gcgerljf  was  within  distance  to  assist,  and  was  out  for  the  pur-  equally  guilty 
pose  of  assisting,  he  was  a  principal  with  the  other  two;  he  was  «» pnncipaif, 
accordingly  found  guilty,  but  the  point  was  saved  for  the  consi-  deprived  of 

deration  of  the  Judges.  d  !^'  * 

But^tas  to 

Mr.  Justice  BayIiEY  stated  in  the  case  reserved,  tliat  the  ol>  dergy^seencm 
jection  seemed  to  him  to  turn  upon  the  question,  whether  a  per-  '^*  ^*^* 
son  not  in  the  shop,  though  a  principal  in  the  second  degree, 
was  deprived  of  his  clergy  by  10  &  11  ^.3.  c.  23. ;  and  if  not, 
whether  he  could  be  convicted  of  a  clergyable  felony,  where  he 
was  charged  with*  others  as  a  principal,  and  the  others  were 
found  guUty  of  the  offence  from  which  clergy  is  ousted.  (6) 

The  indictment  charged  the  three  prisoners  as  principals  in 
the  first  degree,  with  privately  stealing  in  the  shop. 


(a)  In  Rex  v.  Gibson,  Lancatter  assizes,  1802,  coram  Lord  £ll£NBObough, 
MS.  Jim.  on  an  indictment  for  foipng  a  will,  a  probate  of  the  will  unrepealed 
was  pat  in  and  relied  on  as  a  bar,  and  Besc  v.  Ftnoentf  1  Str.  481.  was  cited  as 
an  authority;  but  Loan  Ellsnsoeougr  held  that  case  not  law,  and  the  pri- 
soner was^  convicted  and  executed. 

{b)  Vide  Fost.  356. 

z  4 
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1818.  Ii^  Hilary  term,  1818,  nine  of  the  Judges  met  and  consi- 

~  -  -^  dered  this  case,  they  were  unanimously  of  opinion,  that  the  con- 
Case.        viction  of  the  prisoner  Charles  Gogerly  was  right.     The  Judges 

thought  him  equally  guilty  as  a  principal,  and  equally  deprived 

of  clergy  with  the  other  prisoners,  (a) 


1818. 


REX  V.  JOSEPH  HEMPSTEAD  and  JOSEPH 

HUDSON. 


On  an  indict- 

nient  ^nst     T[\ie  prisoners  were  tried  before  John  Silvester,  Esq.,  Re- 

two,  charging  ^  .  ,  *        , 

them  with  a      coRDER,  at  the  OW  jBa//^  sessions,  Fehruaiy  1818,  on  an  m- 

athe/'ma^^^^  dictment  for  stealmg  on  the  18th  January,  1818,  at  SaitU  Calhe- 
found  guilty;  rine  Cree  Church,  twenty-seven  penknives,  value  six  pounds  ten 
not  be  found"    shillings,  the  property  oi  Joseph  Newell  and  Joseph  Burchj  in  the 

guilty  sepa*       dwelling  house  of  Joseph  Burch. 

ratelv  oi  8©»  

parate  parti  There  was  a  second  count  in  the  indict||5nt,  charging  the 

If  th^  ^^^^^'  dwelling-house  to  be  the  dwelling-house  or  Joseph  Newell  and 

found  guilty  Joseph  Burch. 

up(^a^par-  ^^  appeared  in  evidence  that  Newell  and  Burch  were  in  part- 
don  or  nolle  nership  as  wholesale  stationers,  in  Jeany  Street,  Saint  Catherine 
the  one  who  ^^^^  Church,  in  the  city  of  London,  and  that  Burch  resided  in 

stands  second    w^q  house.     The  two  prisoners  were  in  their  employ  as  porters, 

upon  the  ver-  i- 1  i.       .  i  ^  r    ./         •. 

diet,  jud^ent  but  did  not  live  in  the  house.     On  the  18th  of  January,  1818, 

uiay  be  given  ^bout  eight  o'clock  in  the  evening,  being  the  time  the  prisoners 
other.  usually  left,  they  were  stopped  before  they  left  the  house  and 

searched  by  two  officers ;  and  on  the  prisoner  Hempstead  were 
found  twenty-five  penknives  and  oq  Hudson  two,  which  the  pri- 
soners acknowledged  were  the  property  of  Newell  and  Bttrck. 
The  property  found  upon  Hempstead  was  worth  six  pounds,  and 
that  found  upon  Hudson  was  worth  ten  shillings. 

It  appeared  that  the  prisoners  worked  in  the  same  room  to- 
gether, but  there  was  nothing  to  show  that  the  articles  were  not 
taken  by  the  prisoners  at  different  times,  and  unknown  to  each 

(a)  By  4  G.4.  c,5Z,  so  much  of  the  10  &  11  W,o,  c.23,  as  takes  away 
clergy  is  repealed. 
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other.     They  had  both  been  home  in  the  course  of  the  day,  but       .1818* 
the  property  was  found  upon  them  all  at  one  time.  J^^'t^^^ 

The  jury  were  of  opinion,  that  although  the  prisoners  were         Case. 
in  the  same  room  together,  there  was  not  sufficient  evidence  to 
prove  that  they  acted  together;  and  they  therefore  found  Hemp- 
stead guilty  of  stealing  to  the  value  of  six  pounds,  and  Hudson 
guilty  of  stealing  to  the  value  of  ten  shillings. 

The  prisoners  being  indicted  for  a  capital  oiifence,  and  the 
jury  hfiving,  by  their  verdict,  found  them  guilty  of  two  different 
felonies,  the  one  a  capital  offence,  the  other  only  simple  larceny, 
by  which  the  prisoners  would  be  subject  to'vtwo  distinct  judg- 
ments, the  one  for  a  capital  oflence,  the  other  tor  simple  larceny, 
THE  Recorder  reserved  the  following  question  for  the  opinion 
of  THE  Judges. 

Whether  sentence  of  death  could  be  passed  upon  the  one  capi- 
tally convicted,— or  whether  the  verdict  of  the  jury  was  not  vir- 
tually an  acquittal  of  both  ? 

Hudson  was  afterwards  tried  on  another  indictment,  convicted, 
and  sentenced  to  be  transported. 

In  Hilary  term,  1818,  this  case  was  considered  by  the  Judges; 
they  were  of  opinion,  that  judgment  could  not  be  given 
against  both  the  prisoners ;  but  that  on  a  pardon  being  granted 
or  a  nolle  prosequi  entered  as  to  Hudson^  judgment  might  be 
given  against  Hempstead,  (a) 


REX  V.  ANN  TYE.  1818. 

IHE  prisoner  was  tried  before  Mr.  Justice  Burrough  at  the  Indictment  for 

Lent  assizes  for  the  county  of  Gloucester  in  the  year  1818,  foi  S!Ju**^' 

the  murder  of  her  female  bastard  child.  proceedB  froiv 

The  indictment  stated  that  the  prisoner  on  the  15th  December^  fi^^°S^cl- 

1817,  being  big  with  a  female  child,  on  that  day  did  bring  fortl  ^  "P  of  the 

pfusageofthe 
throat,  and 
such  swelling  proceeds  from  wounds  occasioned  by  forcing  something  into  the  throat ;  it  will 
be  sufficient  to  state  in  the  indictment  that  the  things  were  forced  into  the  throat,  and  the 
person  thereby  suffocated ;  the  process  immediately  causing  the  suffocation  viz,  the  swelling, 
need  not  be  stated. 


(a)  See  Rex  v.  BuUerworthy  Mich.T.  1825,  poii. 
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die  said  child  alive,  which  child  being  so  bom  alive,  by  the  knrs 
of  this  realm,  was  a  bastard;  that  the  prisoner  as  soon  as  die 
child  was  born,  with  force  and  arms,  in  and  nptm  the  said  child, 
feloniously,  wilfully,  and  of  her  malice  aforethought  did  make  an 
assault,  and  bodi  her  hands  about  the  neck  and  throat  of  the 
said  child,  feloniously,  wilfully,  and  of  her  malice  aforethougbt 
did  fix  and  &sten,  and  did  also  feloniously,  wilfully,  and  of  her 
malice  aforethought  Jbrce  and  thrust  divers  large  quantities  <^ 
moss  and  dirt  into  the  mouth,  nosey  and  throat  of  the  said  db'U, 
mth  both  the  hands  of  her  the  said  Ann;  and  the  child  vrith  both 
the  hands  of  her  the  said  Ann,  so  fixed  and  &stened  about  the 
neck  and  throat  of  the  said  child,  and  also  by  the  fbrong  and 
thrusting  the  said  moss  and  dirt  into  the  mouth,  nose^  and 
throat  of  the  said  child  as  aforesaid,  was  then  and  there  choked, 
stfffbcatedj  and  strangled ;  and  also  that  she  the  said  Ann  did  tlien 
and  there  feloniously,  wilfully,  and  of  her  malice  aforethought, 
put,  place,  and  leave  the  said  child  exposed  in  the  open  air,  to 
the  cold  and  inclemency  of  the  weather  there,  for  a  long  space 
of  time,  to  wit,  for  two  hours  then  next,  as  well  of  xMch  said 
choking,  suffocating,  strangling,  as  of  putting,  placing,  andleao- 
ing  the  said  child  so  exposed,  in  the  open  air  as  aforesaid,  by  the 
said  Ann,  in  manner  and  form  aforesaid,  the  said  child  on  the 
day  and  year,  and  at  the  parish  aforesaid,  in  the  county  afore- 
said,  for  a  long  space  of  time,  to  wit,  for  five  hours  then  next, 
did  languish,  and  languishing  did  live,  and  afterwards,  to  wit  on 
the  same  day  and  year,  and  at  the  parish  aforesaid  in  the  county 
aforesaid,  the  said  child  of  the  $aid  strangling,  si^ffbcating,  and 
choakif^,  and  leaving  so  exposed,  as  aforesaid,  did  die ;  and  so 
the  jurors  aforesaid,  upon  dieir  oath  aforesaid,  do  say  that  the 
aaid  Anne  Jh/e,  her  the  said  child  then  and  there  in  manner 
mnd  form  aforesaid,  feloniously,  wilfully,  and  of  her  malice  afore- 
thought, did  kill  and  miirther,  against  the  peace  of  our  said  lord 
the  King,  his  crown  and  dignity. 

The  second  count  stated,  that  thejprisoner  made  an  assanlt  on 
die  said  child,  and  with  both  her  hands  about  the  neck  and 
throat  fixed  and  fiistened,  did  choke  and  strangle  the  said  child. 

The  third  count  stated,  that  the  prisoner  made  an  assault  on 
the  said  child,  and  did  force  and  thrust  divers  laxige  quantities 
of  moss  and  dirt  into  the  mouth,  nose,  and  throat  of  the  said 
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child,  by  means  whereof  the  said  child  wa$  choked  and  si^ 
Jbc€Utd. 

The  fiHirth  count  stated,  that  the  prisoDer  assaulted  the  said 
diild,  and  did  put,  plaoe^  and  leave  it  in  the  op^x  air  to  the  eold 
and  inclemency  of  the  weather,  of  which  it  died. 

The  fifth  count  stated  the  child  to  be  one  Phshe  Tye^  an  infimt 
of  tender  age,  to  wit,  of  the  age  of  ope  day  or  thereabouts, 
and  stated  the  assault  and  the  other  matters  as  in  the  first  count 
It  appeared  thai  the  prisoner  was  delivered  of  the  child  m^i- 
tioned  in  the  indictment,  about  ten  o'clock  on  the  14th  of  Decemr' 
bcTj  1817,  in  a  field.  The  child  was  there  seen  alive,  lying  ou  the 
ground  near  the  prisoner,  and  was  heard  to  cry.    A  witness,  who 
8«w  the  prisoner  in  this  condition,  sent  some  women  to  assurt  heiv 
but  when  they  eame  to  the  field  the  prisoner  n^as  not  to  be  founds 
After  about  an  hour's  search  the  prisoner  was  discovered  in  a  wood, 
ajid»  on  being  asked  where  the  child  was,  she  persisted  in  saying 
•be  had  no  child.    The  prisoner  was  taken  home  and  put  to  bed* 
Search  was  then  made  in  the  wood  for  the  child ;  the  witnesses 
fi>und  a  heap  covered  with  moss;  on  removing  some  of  the  moss 
was  discovered  a  doth  cloak,  which  proved  to  be  the   pri* 
acmer's.     In  the  cloak  were  two  aprons,  one  within  the  other, 
and  in  the  inner  apron  was  found  a  female  child ;  the  child  did 
not  move,  but  its  stomach  was  found  to  be  warm.    There  was 
moss  in  its  ^Bfiouth,  crammed  in  exceedingly  hard,  and  a  little 
moss  was  hwging  out  of  its  mouth*     When  the  moss  was  re- 
moved fit>m  the  child's  mouth,  wliich  was  quite  filled  w^.  it,  the 
child  iq[>peared  relieved  and  moved.     On  taking  out  the  moss 
firom  the  child's  throat,  it  was  discovered  to  be  bloody. 

The  child  was  then  taken  to  the  house  where  the  prisoner 

lived;  it  was  cleaned  and  examined.     The  witnesses  stated  that 

the  child  did  not  appear  to  breathe  through  its  mouth,,  but  that 

they  perceived  some  breath  to  proceed  fix>m  the  nostrils*     In 

about  three  quarters  of  an  hour  afterwards,  some  oil  and  rum 

were  administered  to  the  duld,  but  it  could  not  swallow, .  but 

made  a  noise  as  if  about  to  cry,  and  blood  came  out  of  its 

mouth  and  left  ear.    The  oQ  and  rum  were  administered  two  or 

three  tioies*    None  of  the  oil  and  rum,  passed  down  the  child's 

throat*    The  child  died  about  six  o'dock  in  the  evening.    Hie 

child  had  threescratch^  on  tfce  left  side  between  the  ear  and  the 
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shoulder,  about  the  middle  of  the  neck,  which  appeared  to  have 
been  done  by  finger  nails. 

A  surgeon,  who  examined  the  child's  body  on  the  17th  of 
December^  said,  that  from  the  state  of  the  fece,  neck,  and  mouth 
of  the  child,  and  from  the  appearance  of  the  moss,  and  fiiom  the 
account  given  by  the  witnesses  of  the  state,  &c.  in  which  the 
child  was  found,  he  was  fiilly  convinced  that  partial  sufiRication 
was  produced.     At  the  time  he  saw  the  child  there  was  a  suffu- 
sion of  blood  in  the  face;  and  if  that  which  caused  the  partial 
suffocation  had  been  removed,  and  there  had  been  nothing  else 
in  the  case,  the  child  would  have  lived.     The  surgeon  stated, 
that,  on  a  subsequent  examination  to  the  one  above  mentioned, 
he  explored  the  internal  parts  of  the  throat  completely,  it  was 
evidently  in  a  state  of  mash,  as  if  something  had  been  forcibly 
applied  to  it,  and  had  no  doubt  that  if  the  child  had  not  been 
found  so  soon  by  a  quarter  or  half  an  hour,  that  the  moss  alone 
would  have  occasioned  its  death.     Independent  of  the  moss,  the 
state  of  the  throat  was  such  that  the  child  must  have  died.    The 
surgeon  said,  that,  in  his  opinion,  the  child  did  not  die  immedi- 
ately of  the  moss,  but  that  from  the  effect  of  the  moss  on  the 
throat  the  parts  were  so  much  injured  as  to  prevent  its  swallow- 
ing or  breathing.     He  thought  that  if  the  throat  had  not  been 
injured  the  child  would  have  recovered.     Hie   bruising   and 
mashing    the  throat  caused  the  death  of  the  child  by  closing 
the  passages ;  the  left  tonsil  was  completely  mashed,  and  the  throat 
dosed;  both  passages  were  closed,  and  nothing  which  was  done 
bn  the  outside  of  the  neck  could  have  produced  that  effect* 

Another  surgeon  who  had  also  seen  the  child,  considered  that 
it  died  of  strangulation ;  that  the  pressure  of  the  moss  on  the  ves- 
sels of  the  throat  occasioned  strangulation,  and  consequently  a 
rupture  of  the  vessels. 

On  a  question  from  the  jury,  the  surgeon  said,  that  he  did  not 
consider  the  injury  dfone  to  the  throat,  could  have  been  done  in 
bringing  the  child  into  the  world,  or  by  taking  the  moss  out  of 
its  mouth. 

The  learned  Judge  in  summing  up  the  evidence  to  the  jury, 
told  them,  tliat  it  was  clear  that  the  exposure  of  the  child  to  the 
air  did  not  contribute  to  its  death,  and  that  the  death  was  not 
occasioned  by  any  external  violence.     He  directed  the  jury  if 
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»  ■  • 

they  thought  the  prisoner  was  the  occasion  of  the  death  of  the 
child,  by  stuffing  the  moss  into  its  mouth,  and  thereby  choking, 
suffocating,  and  strangling  it,  or  by  pressing  the  moss  so  hard  into 
its  throat  as  to  mash  the  throat  and  thereby  lull  it,  to  find  the 
prisoner  guilty ;  but  as  he  was  not  quite  satisfied,  that  the  indict- 
ment was  properly  fi*amed  to  support  the  death  by  wounding  and 
mashing  the  throat,  he  desired  they  would,  if  they  found  the  pri- 
soner guilty,  say  what,  in  their  opinion,  was  the  cause  of  the 
death. 

The  jury  found  the  prisoner  guilty,  and  said  that  the  death  was 
occasioned  by  the  injury  done  to  the  throat,  and  not  by  suffocat- 
ing, choking,  or  strangling,  by  the  moss  being  put  into  its 
mouth. 

Sentence  was  passed  on  ithe  prisoner,  but  the  learned  Judge 
respited  the  execution,  in  order  that  the  case  might  be  submitted 
to  the  opinion  of  the  Judges. 

In  Easier  term  1818.  The  Judges  met  to  consider  this  case; 
they  held,  that  as  the  primary  cause  of  the  suffocation  was  the 
forcing  the  moss  into  the  throat  of  the  child,  it  was  not  necessary 
to  state  in  the  indictment  the  intermediate  process,  viz.  the  swell- 
ing up  of  the  passage  of  the  throat  which  occasioned  the  sufibca- 
tion,  such  swelling  having  arisen  by  the  forcing  the  moss  into  the 
throat. 


REX  V.  JOHN  SQUIRE.  xj^fj 

The  prisoner  was  tried  before  Mr.  Justice  Bayley,  at  the  Embezzle- 

Xent  assizes  for  the  county  of  Ybr*,  in  the  year  1818.     On  an  1^"*^ 

indictment  for  embezzling  fourteen  one  guinea  notes  received  by  of  a  township 

the  said  prisoner,  by  virtue  of  his  employment  as  clerk  and  ser-  ^nJ®^^*"® 

vant  to  eight  persons,  who  were  overseers  of  the  township  of  their  account- 

,  ant  and  trea- 

Lieeds.  surer,  and  he 

It  appeared  in  evidence  that  the  prisoner  had  acted  for  several  '^^*J*  J"'^ 

years  for  the  overseers  of  the  township  oiLeeds^  at  a  yearly  salary,  money  receiv- 
able or  payable 
on  their  account ;  he  received  a  sum  and  embezzled  it.  Held,  that  he  was  a  clerk  and  servant 
within  the  59  (7.5.  c.  85.    S.C.  s  Stark.  N.  P.C.  548. 
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under  the  name  of  their  accountant  and  treasurer;  and  as  sudi  had 
received  and  paid  all  the  money  receiveable  or  payable  on  their 
account,  and  had  rendered  to  them  every  week  a  weekly  account 
purporting  to  be  an  account  of  whatever  he  had  received  or  paid 
diuing  that  period.  On  the  2Sd  June^  1 8 1 7,  the  prisoner  received 
the  fourteen  notes  in  question  from  John  Senior^  being  money  due 
from  him  as  overseer  of  another  township,  for  money  supplied  by 
the  township  of  Leeds  to  a  pauper  in  Leeds  belonging  to  Senior's 
township ;  the  prisoner  had  not  entered  the  receipt  of  this  money 
in  his  weekly  accounts.  It  also  appeared  in  evidence  that  the 
prisoner  had  omitted  other  receipts  at  various  times,  to  an  amount 
exceeding  1800/. 

The  learned  Judge  told  the  jury,  that  if  they  were  satisfied  the 
prisoner  intentionally  omitted  entering  this  receipt  of  the  fourteen 
notes  for  the  fraudulent  purpose  of  applying  the  money  to  pur- 
poses of  his  own,  and  that  he  had  so  applied  it,  they  ought  to 
find  him  guilty. 

The  jury  found  the  prisoner  guilty;  but  it  having  been  uiged  that 
the  prisoner  was  not  such  a  clerk  or  servant  as  the  statute  con- 
templated, the  learned  Judge  saved  that  point  for  the  consider- 
ation of  THE  Judges. 

In  Eas^  term,  1818,  the  Judges  met  and  held  this  convic- 
tion right.  The  Judges  were  of  opinion  that  the  prisoner  was  a 
clerk  and  servant  within  the  39  G.S.  c.85.  (a) 


1818. 


REX  V.  JOHN  SEARING. 


Ferretiy  1  HE  prisoner  was  tried  before   Mr.  Babon  Wood^   at  the 

JJJ3*5eable,  ^^^^^^  assizes  for  Hefi/ordshtre,  in  the  year  1818,  for  larceny,  in 
camiQt  be  the  stealing  *^  five  live  tame  ferrets  confined  in  a  certain  hutch,"  of  the 
larceny.  price  of  fifteen  shillings,  the  property  of  Daniel  Flower. 

The  jury  found  the  prisoner  guilty;  but  on  the  authority  of 
2  JSos^,  P.  C  614.,  where  it  is  said  that  ferrets  (among  other  thii^) 
are  considered  of  so  base  a  nature  that  no  larceny  can  be  com- 


(fl)  Vide  Rexy,  Tjfers,  Mich.  T.  ltl9,pott. 
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mitted  of  them,  the  learned  Judoe  respited  the  judgment  until  the        jg,  g 
opinion  of  the  Judges  could  be  taken  thereon.  ^      ^      ' 

It  appeared  in  evidence  that  ferrets  are  valuable  animals,  and     fi'^^f"'*'* 
those  in  question  were  sold  by  the  prisoner  for  nine  shillings. 

In  Easter  term,  1818,  the  Judges  met  and  consider^  this 
case ;  they  were  of  opinion  that  ferrets  (though  tame  and  saleable) 
could  not  be  the  subject  of  larceny,  and  that  judgment  ought  to  be 
arrested,  (a) 


REX  V.  TANNET.  v^ijji/ 

The  prisoner  was  tried  before   Mr.   Baron  Wood,  at  the  Sj'J^^^J^ 

Spring  assizes  for  the  county  ot'Kentf  in  the  year  1818,  on  an  in-  #.4.(&Jforper- 

sonatiiiff  the 
name  of  a  sbiman.  To  constitute  this  offence,  s  person  entitled,  or  really  supposed  to  be 
entitled,  to  wages^must  be  personated;  personating  a  man  who  never  had  any  connection  with 
the  ship  is  not  an  oflfence  within  the  act.  When  there  never  was  such  a  person  belonging  to 
the  ship  as  the  person  described  by  the  indictment  as  the  person  [^rsonated,  the  prisoner  can- 
not be  convicted,  though  there  was  a  person  belonging  to  the  ship  of  nearly  the  same  name 
whom  the  prisoner  meant  to  personate. 


(a)  See  1  Hale,  P.O.  513.     1  Hawk.  c.  55.  s.  25. 6th  edit.    5  Inst^  lOf. 

(6)  By  which  it  is  enacted,  T||at  in  order  to  bring  into  one  act  the  several 
provisions  made  for  the  prevention  and  puniahment  of  the  crimes  of  person- 
ation and  forgery  for  the  purpose  of  obtaining  prize-money,  if  any  person  shall 
willingly  or  knowingly  personate  ox  falsely  assome,  or  cause  or  procure  any 
other  person  to  personate  or  falsely  assume,  the  name  or  character  of  any 
commissioned  officer,  warrant  or  petty  officer,  or  seaman,  or  any  commissioned 
or  non-commissioned  officer  of  marines,  or  marine,  or  any  other  person  en- 
titled or  supposed  to  be  entitled  to  any  wi^es,  pay,  prize-money,  bountj- 
nioney,  pension  money,  or  other  allowances  of  money  for  or  in  respect  of 
services  performed,  or  supposed  to  have  been  performed,  on  board  of  any 
ship  or  vessel  of  His  Majesty,  or  the  wife,  widow,  executor,  or  administrator, 
relation,  or  creditor  of  any  such  officer,  seaman,  or  other  person  as  aforesaid, 
in  order  to  receive  any  wages,  &c.  due  or  supposed  to  be  doe  lor  or  in  respect 
of  the  services  of  any  such  officer,  seaman,  marine,  or  other  person,  as  afore- 
said, performed  or  supposed  to  have  been  performed  on  board  of  any  ship,  Ac 
or  shall  hluAy  make,  forge,  &c^  or  cause  or  procure,  &c.  or  willingly  act  or 
■ssbt  in  the  false  making,  ftc.  any  letter  of  attorney,  &c.  in  order  to  receive 
or  enable  any  other  person  to  receive  any  wages,  &c.  due  or  supposed  to  be 
due  for  or  in  respect  of  any  such  service  as  aforesaid,  performed  or  supposed 
to  be  performed,  &c.  with  intention  to  defraud  any  person  or  persons,  body 
or  bodies  politic  or  corporate  whatsoever;  every  person  so  oflendio|^  being 
thweof  convicted,  shall  be  deemed  folons,  without  benefit  of  clergy. 
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1818.  dictment  charging  him,  with  wilfully  and  knowingly,  personating 
^■■y^/  and  falsely  assuming,  the  name  and  character  oi  Peter  M^Ceurn^ 
Case.  ^  person  entitled  to  prize  money  for  and  in  respect  of  his  services 
performed  on  board  of  a  ship  of  His  Majesty,  called  the  7>v- 
jnendous,  in  order  to  receive  such  prize  money,  with  intent  to  de- 
fraud the  Commissioners  and  Governors  of  the  Royal  Hospital 
for  Seamen  at  Greenwich,  against  the  form  of  the  statute  in  that 
case  made  and  provided. 

There  was  another  count  in  the  indictment  the  same  as  the 
above,  with  this  variance  only,  viz.  it  stated  Peier  M*Cann  as  a 
person  supposed  to  be  entitledj  &c.  and  for  services  supposed  to  be 
performed,  &c. 

It  appeared  by  the  Tremendous  prize  list  and  the  muster  book 
of  the  Tremendousj  produced  by  the  proper  officers  of  Greefranck 
Hospital,  that  there  was  a  person  of  the  name  of  Peter  M^Cam, 
entided  to  prize  money ;  but  no  person  of  the  name  of  Peter 
M^Cann. 

The  learned  Judge  doubted,  whether  on  this  variance  in  the 
name  he  ought  not  to  have  directed  an  acquittal;  and  reserved 
this  point  for  the  consideration  of  the  Judges.  He  desired  the 
jury  to  say,  whether  the  prisoner  meant  to  personate  Peter 
M^Cam ;  and  they  found  he  did,  and  returned  a  verdict  of 
guilty. 

The  judgment  was  respited,  to  take  the  opinion  of  the  Judges 
on  the  point  reserved. 

In  Easter  term,  1818,  the  Judges  met  and  considered  this 
case.  They  were  of  opinion,  that  the  ^^  personating^  must 
apply  to  some  person  who  had  belonged  to  the  ship,  and  that 
the  indictment  must  charge  the  personating  of  some  such  per- 
son ;  as  that  was  not  the  case  here,  they  held  the  conviction 
wrong,  (a) 

(a)  Vide  Rex  v.  Martin^  rnqtra,  924.    Bex  v.  Cramps  stqtra,  5S7. 
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1818. 


REX  V.  MARTHA  POTTS,  alias  DANGREEN. 

J  H£  prisoner  was  tried  before  Mr.  Baron  Wood,  at  the  Kent  Indictm«nt  on 
spring  assizes,  1818,  on  an  indictment,  containing  (among  others)  ^''^•''  ^'^^^ 
the  two  following  counts,  viz.  All  persons 

The  first  count  charged,  that  Martha  Potts,  late  of,  &c.,  S)cS»die 
single  woman,  otherwise  called  Martha  the  wife  of  Gustqfflkmr  penonatiiig  a 
green^  on  the  1st  of  May,  57G.H.  with  force  and  arms,  at  the  principals; 
parish,  &c.,  feloniously,  willingly,  and  knowingly  did  procure  ^®  ^^^" 
one  Ja&n  Williams,  to  personate,  and  fiedsely  to  assume  the  name  to  the  pefson 
and  character  of  Thomas  Jacobs,  a  person  entitled  to  a  certain  ^^^J^^ieT' 
allowance  of  money,  for  services  done  on  board  certain  ships  of  seaman, 
our  said  Lord  the  King,  in  order  to  receive  such  allowance  of 
money,  due  and  payable  for  and  on  account  of  the  services  of  the 
said  Thomas  Jacobs  as  aforesaid ;  and  that  the  said  John  Williams 
by  the  procurement  of  the  said  Martha  Potts,  otherwise  called 
Martha  Dangreen  as  aforesaid,  then  and  there,  with  force  and 
arms,  feloniously,  willtogly,  and  knowingly,  did  personate,  and 
fiilsely  assume  the  name  and  character  of  the  said  Thomas  Jacobs, 
a  person  entitled  to  a  certain  allowance  of  money,  for  services 
done  on  board  certain  ships  of  our  said  Lord  the  King,  in  order 
to  receive  such  allowance  of  money  due  and  payable  for  and  on 
account  of  the  services  of  the  said  Thomas  Jacobs  as  aforesaid, 
with  intent  to  defraud  the  commissioners  and  governors  of  the 
Royal  Hospital  for  seamen  at  G^-eenwich,  in  the  county  of  Kent, 
against  the  form  of  the  statute,  &c^  and  against  the  peace,  &c. 

The  thirteenth  count  charged,  that  the  said  John  Williams, 
late  of,  &c.,  afterwards,  to  wit,  on  the  said  1st  of  May,  in  the 
year  aforesaid,  with  force  and  arms,  at  Greenwich  aforesaid,  in 
the  comity  aforesaid,  feloniously,  willingly,  and  knowingly  did 
personate  and  felsely  assume  the  name  and  character  of  one 
Thomas  Jacobs,  a  person  entided  to  a  certain  allowance  of  money, 
for  services  done  on  board  certain  ships  of  our  said  Lord  the 
King,  in  order  to  receive  such  allowance  of  money  due  and  pay- 
able for  and  on  account  of  the  services  of  the  said  Thomas  Jacobs 
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1818;  as  aforesaid,  with  intent  to  defraud  the  commissioners  and  gover- 
p  ;  _  nors  of  the  Royal  Hospital  for  seamen  at  Greenwich^  in  the 
county  of  Kent ;  and  that  the  said  Martha  Potts^  otherwise  called 
Martha  Dangreeriy  then  and  there,  to  wit,  at  the  time  of  commit- 
ting the  felony  aforesaid,  with  force  and  arms,  feloniously,  wil- 
lingly, and  knowingly  was  present,  aiding,  abetting,  assisting 
comforting,  and  maintaining  the  said  John  WiUiams  to  do  and 
commit  the  felony  afor^ald,  in  foim  aforesaid,  and  so  the  jurors 
aforesaid,  upon  their  oath  aforesaid,  do  say,  that  the  said  John 
WiUiams^  and  the  said  Martha  PottSj  othei-wise  called  Martha 
Dangreenj  the  felony  aforesaid,  in  manner  and  form  aforesaid, 
feloniously,  willingly,  and  knowingly  did  do  and  commit,  against 
the  form  of  the  statute,  &c.,  and  against  the  peace,  &c. 

There  being  no  evidence  of  previous  procurem^it,  the  jury 
acquitted  the  prisoner  on  the  first  count,  and  all  the  other  counts 
in  the  indictment  except  the  thirteenth,  on  which  Xhej  found  the 
prisoner  guil(y,  she  being  present  and  asserting,  that  John 
WiUiams  was  TTumuis  Jacobs. 

The  learned  Judob  respited  the  judgment  to  take  die  opinion 
of  THE  JuDG£s  upou  this  count,  doubting  whether  it  was  a  good 
one,  as  the  act  makes  no  provision  as  to  aiders,  abettor,  assisters, 
comforters,  and  maintainers  in  that  part  which  relates  to  person- 
ating seamen,  though  in' a  subsequent  part,  as  to  forging  letters  of 
attorney,  &c.  it  provides  against  those  who  shall  wiUingly  act  or 
assist  therein,  or  with  respect  to  uttering  and  publishing,  against 
those  who  shall  aid  and  assist  The  learned  Judge  also  doubted 
whether  the  doctrine  of  a  principal  in  the  second  degree  (which 
seemed  to  be  the  idea  of  this  count)  could  apply  to  this  case; 
because  principals  in  the  second  degree,  and  principals  in  the 
first  d^ee,  may  be  charged  j<»ntly  as  doing  the  act;  Whereas 
it  appeared  to  the  learned  Judge  difficult  to  allege  that  a  man 
and  a  woman  jointly  personated  one  man. 

WiUiams  had  been  convicted  of  personating  Jacobs^  at  a  former 
assizes,  and  the  record  of  his  conviction  was  produced  to  prove 
that  fact  on  this  indictment* 

In  Easter  term,  1818,  the  Judges  met  and  considered  this 
case*  They  were  of  opinion  tliat  a  person  present,  aiding,  and 
abetting  another,  whilst  personating  a  seaman,  was  within  the  act 
of  the  57G.S*  c.  127*  The  Jttdges- were  unanimously  (Mf  opi- 
nion that  the  conviction  was  right* 
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1818. 


REX  V.  SAMUEL  HALL. 


HX  ponsoner  was  tried  md  convicted  before  Mr*  Justice  Borglaiy. 
Batlet,  at  the  spring  assizes  for  the  county  of  York  in  the  year  dow^openr*"' 
1 8  ]  8}  of  burglary ;  but  upon  a  doubt  as  to  the  question  of  break'-  upon  hinges, 
tng  into  the  house»  the  learned  Judge  saved  the  point  for  the  by  a  wedge,  so 
consideration  of  the  Judges.  ™f  P"*"ft. 

against  it  wiu 

The  prisoner  entered  the  house  by  lifting  up  a  large  iron  open  it;  forc-> 
gi-ating,  which  was  placed  over  the  prosecutor's   cellar,   and  *'^^^^^''^ 
opening  a  whidow  in  a  passage  leading  from  that  cellar.     The  against  it  is 
cellar  opened  into  a  passage  which  led  into  the  house,  and  the  ^|^^^te  a 
window  was  within  the  wall  of  the  house,  the  cellar  was  beyond  bradLing. 
the  walls.    The  grating  weighed  eight  stone,  and  was  usually 
frstened  inside  by  a  large  iron  chwi,  but  it  was  not  so  &stened 
at  the  time  the  prisoner  entered.     The  grating  was  for  the  ad- 
mission of  light  only,  not  of  goods.     The  window  opened  upon 
hinges,  and  was  &stened  by  two  nails  which  acted  as  wedges ; 
but,  notwithstanding,  these  nails  would  open  by  pushing. 

It  was  argued  that  the  lifting  up  the  grating  was  no  breaking, 
because  it  was  kept  down  by  its  own  wei^t  (mly,  and  that  the 
forcing  open  the  window  was  no  breaking,  because  it  was  done 
by  pushing  only. 

The  learned  Judge  thought  the  forcing  the  window  was  a 
breaking,  but  he  reserved  the  point  for  the  consideration  of  the 
Judges. 

In  Easter  term,  1818,  the  Judges  met.  They  hdd  the  con* 
viction  right,  being  of  opinion  that  the  forcing  the  window  in 
the  manner  described  was  a  sufficient  breaking  into  the  dwelling- 
house  (a) 


(a)  See  Rex  v.  Callanyttnte,  157.  BroiimU  Case,  sEast.  P.C.  4S7.  Rex  y.  Hor- 
ruofsEasUT.  1821,  poi/. 
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181S. 


REX  V.  CLEMENT  M'DERMOT. 

Indictment  on  1  he  prisoner  was   tried  before  Mr.  Barok  Garrow  at  the 

e.5s.%TciU^  Lent  assizes  for  the  town  of  Nottingham^  in  the  year  1818,  on 

^f^  J.  S.  an  indictment  which  charged,  that  the  prisoner  on  25th  November, 

was,  that  the  1817,  at  &c,  upon  John  Smith  a  sabject,  8u;.,  feloniously,  wil- 

"^fl^°**H  h^^  fully,    maliciously,   and   unlawfully,  did  make  an  assault,  and 

MMingf  and  with  a  certain  sharp  instrument  called  a  bayonet,  feloniously, 

T^^^cis^'  *^-  ^^^^  ^^*^  ^^  ^  *®  ^^  "^^^  ^^^^^  "P^"  ^^  forehead, 
held  the  con-    &c.,  with  intent  feloniously  &c.,  to  kill  and  murder,  against  the 

viction  wrong.     .  ^  .      © 

^    statute,  &C. 

It  appeared  by  the  testimony  of  John  Smith,  the  prosecutor, 
that  the  wounds  inflicted  were  by  staUnng  and  not  by  cutti$igf 
This  was  confirmed  by  the  evidence  of  a  surgeon  who  attended 
the  prosecutor,  who  said  the  appearance  was  of  a  punctured 
triangular  wound,  as  if  inflicted  by  the  point  of  a  bayonet,  and 
they  appeared  to  him  to  be  the  efiect  of  stabbing,  and  not  the 
efi*ect  of  cutting. 

The  question  reserved  for  the  opinion  of  the  Judges  was, 
whether  the  ofience  so  proved  was  properly  described  in  the 
indictment. 

In  Easter  teim,  1818,  the  Judges  met  and  considered  this 
case.  They  held  the  conviction  wrong,  being  of  opinion  that  as 
the  4*8  G.S.  C.58.  uses  the  words  in  the  alternative,  ^'  stab  or 
cuf'  so  as  to  distinguish  between  them,  the  distinction  must  be  at- 
tended to  in  the  indictment,  {a) 


■'■■T 


(a)  Vide  Rex  v.  Atkmton,  ante,  104. 
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'  1818. 


REX  w.  RICHARD  LITHGO. 

« 

IHE  prisoner  was   tried   and  convicted  before   Mr.  Baron  Burgloi^. 
Garrow  at  the  Lent  assizes  for  Warwick  in  the  year  1818,  of  ^ed  wifffa  ' 
burglary.     The  question  reserved  for  the  consideration  of  the  dwelliag- 
JuDOES  was,  whether  under  the  circun^stanccs,  there  was,  in  point  opening  into 

of  law,  a  breakinfir  qfthe  dwelling-house.  ^  enclosed 

yard  belonging 
It  appeared  that  the  prosecutor,  Edward  Hobson^  had  adw&II-  thereto,  may 

ing-house,  the  door  of  which  opened  into  a  street  called  NewJiall  Jj^  ^^^k*'* 

Street^  in  Birmingham;  and  that  he  had  a  warehouse,  being  part  house,  thouglk 

of  the  same  range  of  buildings  under  the  same  roof,  and  which  jn^  an^ofn- 

formed  the  corner  of  another  street  called  Fleet  Street.     There  >"?  street,  and 

was  not  any  internal  communication  between  the  dwelling-house  qq  int^nal 

and  the  warehouse ;  the  door  of  the  latter  was  round  the  corner  communi- 
cation with 

in  Fleet  Street.     At  the  back  part  of  the  dwelling-house  and  of  the  dwelling- 
the  warehouse,  there  was  a  yard  which  enclosed  them  both;  and  "®"**- 
from  the  dwelling-house  there  was  a  door,  by  which  a  conununi- 
cadon  might  be  had  to  the  warehouse,  by  a  door  in  the  yard. 

The  breaking  in  this  case  was  by  the  door  which  so  opened 
out  of  the  yard  into  the  warehouse,  and  the  prisoner  appeared 
to  have  forced  the  other  door  of  the  warehouse  in  the  inside,  ta 
go  out  into  the  street 

G0U130URN  for  the  prisoner  contended,  that  as  there  was  a 
separate  door  to  the  warehouse  not  within  the  protection  of  the 
yard,  though  the  breaking  and  entry  were  not  by  that  door,  the 
warehouse  could  not  be  considered  as  part  of  the  dwelling- 
house. 

The  jury  found  the  prisoner  guilty,  and  the  learned  Judge 
reserved  the  point  for  the  opinion  of  the  Judges. 

In  Easter  term,  1818,  the  Judges  met.  They  were  unani- 
mously of  opinion  that  the  conviction  was  rights  and  that  the 
warehouse  was  parcel  of  the  dwelling-bouse  of  the  prosecutor,  {a) 


{a)  Vide  Hex  v.  Chalking^  mUe^  394. 
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1818. 


REX  V.  FRANCES  CLARK. 

Indictment        -'-  ^^  prisoner  was  charged  by  indictment,  and  upon  the  coro* 

for  the  murder  j|g,^g  mquest  with  murder,  and  was  tried  before  Mr«  Justice 

of  a  bastard  *  <*       i 

child.    Held,    HoLROYD,  at  the  Lent  assizes  for  the  county  of  Devofij  in  the 

that  a  bastard   year  1818. 

YffiB  improper-  ^ 

\y  describcKl  The  person  alleged  to  have  been  murdered  was  named  and 

naml^'he  not*  described  in  the  indictment,  as  "  George  Lakeman  Clark,  a  base- 
having  gaine<l  born  infant  male  child,  aged  three  weeks."  And  in  the  coroner's 
feputotion.       inquest  he  was  described  as  "  George  Lakeman  dark,  a  male 

bastard  child  about  three  weeks  old."     The  jury  were  charged 
with  the  prisoner,  on  both  the  indictment  and  the  inquest, 

The  age  of  the  deceased  child,  and  that  it  was  a  base-born 
son  of  the  prisoner,  and  that  she  murdered  it^  as  charged  in  the 
indictment  and  inquest^  were  proved;  but  it  c^peared  by  the 
evidence,  that  the  child  was  christened  George  Lakeman,  being 
the  names  of  its  reputed  father,  and  that  it  was  called  George 
L/ikeman,  and  not  by  any  other  name  known  to  the  witnesses, 
and  that  the  mother  called  it  George  Lakeman.  There  was  no 
evidence  that  it  had  obtained,  or  was  called  by  its  mother's  name 
of  Clark.  The  reputed  father  bad  not  taken  to  it,  but  had  left 
the  mother  and  child  to  the  care  and  charge  of  the  parish. 

The  prboner  was  convicted;  but  judgment  was  respited^  in 
order  that  it  might  be  submitted  to  the  consideration  of  thk 
Judges,  "whether  as  the  child  had  not  gained  the  surname  of 
Clark,  his  mother's  name  by  i-eputation,  the  prisoner  was  rightly 
convicted  on  this  indictment. 

In  Easter  term,  1818,  the  Judges  met  and  considered  this 
case.  They  held  that  as  this  child  had  not  obtained  his  mother's 
name  by  reputation,  he  was  improperly  called  Clai^k  in  the  in- 
dictment; and  as  there  was  nothing  but  the  name  to  identify  him 
in  the  indictment,  the  conviction  could  not  be  supported,  {a) 

"■  ...  -11       1.1   ■  i.«  ■ 

(a)  Co.  Lit«  3.  a.    6  Co.  65.    3  Salk.  66.  pi.  3. 
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REX  V.  THOMAS  KING  WENT. 

1  HE  prisoner  was  tried  before   Mr.  Justice  Burrough,  at  An  indictment 
the  Lent  assizes  for  the  county  of  Hereford^  in  the  year  1818,  ^,J^°* 
on  an  indictment,  which  charged  that  the  said  prisoner,  on  the  under  the 
29th  oi  January^  58  G.  8.  with  force  and  arms,  at  the  parish  of  state  thrai  to* 
KingUm^  in  the  coun^  of  Hereford^  six  pounds  weight  of  pork,  ^  the  goods 
of  the  yalue  of  four  shillings,  and  other  goods  (specifying  the  seers  of  the 
goods  and  value)  of  the  goods,  chattels,  and  property  of  the  ^^'j/^  ^^ 
overseers   of  the  poor,  for  the  time  being,    of   tlie  parish    of  the  paii£  of 
Kington  aforesaid,  then  and  there  being,  found,  feloniously  did  ^'n  j^^JJ 
steal,  take,  and  carry  away,  against  the  peace,  &c.  that  they  be- 

By  the  statute  of  55  G.  S.  c.  187.  s.  1.,  the  property  of,  and  in  thn^of  the 
all  and  singular  the  goods,  diattels,  furniture,  provisions,  clothes,  theft,  to  the 
&c  had,  and  to  be  had,  bought,  procured,  or  provided  for  the  were  the  then 
use  of  the  poor  of  any  parish  or  parishes,  township  or  townships,  overseers. 
&c,  is  vested  in  the  overseers  of  the  poor  of  such  parish,  &c., 
for  the  time  beings  and  their  successors  in  office  for  the  purposes 
of  that  act;  who  are  thereby  empowered  to  bring,  or  cause  to 
be  brought,  any  action  or  actions,  or  to  prefer,  or  order  the 
preferring  of  any  bill  or  bills  of  indictment,  against  any  person 
or  persons  who  shall  steal,  take,  or  carry  away,  or  buy  or  receive 
any  such  goods,  &c.     And  in  every  such  action  and  indictment, 
the  said  goods,  &c.  shall  be  laid  or  described  to  be  the  property 
of  the  overseers  of  the  poorer  the  time  being,  of  such  parish  or 
parishes,  &c.  without  stating  or  specifying  the  name  or  names  of 
all  or  any  such  overseers. 

The  prisoner,  at  the  time  the  felony  was  committed,  Was 
governor  of  the  workhouse  of  the  parish  of  Kington.  And  it  was 
proved  by  witnesses,  and  by  the  confession  of  the  prisoner,  that 
he  had  coinmitted  a  felony,  by  stealing  goods  which  were  the 
property  of  the  overseers,  at  the  time  the  felony  was  committed. 
But  on  attending  to  the  form  of  the  indictment,  the  learned 
Judge  doubted,  whether  the  indictment  was  not  uncertain,  inas- 
much as  it  alibied  that  the  stolen  goods  were  the  goods,  chat- 
tels, and  property  of  the  overseers  of  the  poor  for  the  time  being,   . 

A  A  4 
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1S18.        of  the  parish  of  Kington^  and  not  that  they  were  so  at  the  time 
^     >'  P       ^^  ^^  felonious  stealing,  taking,  and  carrying  away  the  same* 

The  learned  Judge  told  the  jury,  that  if  they  thought  the 
prisoner  w&s  guilty  of  the  felony,  be  would  submit  the  question 
of  the  sufficiency  of  the  indictment,  to  the  consideration  of  the 
TWELVE  Judges. 

The  jury  found  the  prisoner  guilty. 

In  JSoj/^  term,  1818,  the  Judges  met  and  considered  thb 
case.  They  held  the  conviction  right,  being  of  opinion  that  the 
allegation  that  the  goods  were  the  property  of  the  overseers  of 
the  poor  Jbr  t/te  time  being,  sufficiently  imported  that  at  the  time 
of  the  theft,  the  goods  were  the  property  of  the  iken  overseers 
of  the  poor. 


1818. 


REX  V.  RICHARD  CLAYBURN  and  WILLIAM 

DUNNING. 


IiDu£ctinentfor  'J^he  prisoners  were  tried  and  convicted  before  Mr.  Justice 
Priflonerbroke  Bayley,  at  the  Lent  assizes  for  the  county  of  York,  in  the  year 
fc.^     1818,  of  burglary. 

inginto  the  The  place  into  which  tlie  prisoners  broke,  was  a  goose-house, 

yard,  into         ^^  ^^  prosecutor's  yard,  and  opposite  his  house.    The  yard  had 

which  his  ^  barn  all  alone  the  north  side ;  a  wall  seven  feet  hiffh  on  the 
house  also  ^  ^ 

opened;  the     south;  a  stable,  goose-house,  and  a  weaver's  shop,  on  the  east; 

roundedinit]  "^^  ^^  house,  with  a  wall  seven  feet  high  on  the  west. 

by  other  buil£       In  the  south  wall,  there  was  a  gate  leading  into  an  adjoining 

liOTiMtefluL  ^*"^  and  the  stable  and  weaver's  shop  had  doors  opening  back- 

and  partly  hy  "VTards,  as  well  as  doors  opening  into  the  yard. 

of  the  buildr         ^^  learned  Judge  was  not  clear,  whether  this  goose-house 

ings  had  doon  could,  under  these  circumstances,  be  deemed  parcel  of  the  dwel- 

iiriudB,  and  Ung-house ;  and  therefore  stated  the  case  for  the  consideratioB 

there  was  a       ^f  ^he  Judges. 

gate  m  one 

part  of  the  wall  opening  upon  a  road;  this  goose-bouse  was  held  part  of  the  dwelling^hoiifc. 
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In  Easter  tenn^  1818,  the  Judges  met,  and  held  that  this  1818. 

goose-house  was  part  of  the  dwelling ;  and  that  the  conviction  ^  »v^' 

was  right,  (a)  Caw. 


REX  V.  THOMAS  LEE.  wj^-^ 

HriLLiAM  Franklin  and  Abraham  Cooke  were  tried  before  Mr.  A  king's  evi- 

Baron  Garrow,  at  the  Lent  assizes  for  Northampton^  in  the  CTtitted  ai 

year  1818,  and  Franklin  was  convicted  of  highway  robbery.  matter  of  right, 

Thomas  Lee^  an  accomplice,  was,  upon  application  by  the  f^m^bg^ 

counsel  for  tlie  Crown  taken  before  the  grand  jury,  and  was  ex-  prosecuted  for 

otbef  oflenccs 
amined  as  a  witness  on  this  trial ;  and  conducted  himself  with  at  the  some 

propriety,  and  told  the  truth.  *^-!!h  h*  h 

On  a  subsequent  day  at  the  same  assizes,  the  said  Thomas  Lee  been  a  witnesi 
was  tried  before  the  learned  Judge,  and  convicted  of  a  burglary.  crown. 

Whether  it  was  proper  to  prosecute  him,  after  he  had  been 
received  as  a  witness  for  the  Crown,  was  the  question  submitted 
to  the  consideration  of  the  Judges. 

In  EasterMrm^  1818,  the  Judges  met  and  considered  this 
case.  They  were  all  of  opinion  that  the  conviction  was  right; 
that  Lee  having  been  examined  as  a  witness  for  the  Crown,  was  no 
l^al  objection  to  his  being  tried  for  any  ofience  with  which  he 
was  charged ;  it  rested  entirely  on  the  discretion  of  the  Judge 
whether  to  recommend  the  prisoner  in  such  a  case,  to  the  Crown 
for  mercy.  (J) 


(a)  me  1  Hale,  P.  C.  558. 

(^)  Vide iSftfecfs Case,  Cowp. 334.  S.C.  1  Leach, C.C.I  15.  SlIawk.P.C, 
c.  57.  s.  7.  n.  1 .    Hex  ▼.  BrwnUm^  Easter  T.  1821,  jmw/. 
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1818. 


REX  V.  JOHN  COX. 

Indictment  on  Xhe  prisoner  was  tried  before  Mr.  Baron  Graham,  at  the 
Catdnff  a    *    Chelmsford  Lent  assizes  in  the  year  1818,  on  an  mdictment  on 
child'f  private  hord  EUenborougys  acL, 
enlai^  them        The  only  count  in  the  indictment  to  which  the  evidence  applied 

for  the  time      y^^  ^j^^^  which  charired,  "  that  with  a  sharp  instrument  the  pri- 

may  be  con-  .  . 

tidered  84  do-   soner  feloniously  and  maliciously,  did  cut  Mary  Evans  upon  her 

o^  bodK*^"  private  parts,  with  intent  in  so  doing,  to  do  her  a  grievous  bodily 
harm,  and         harm." 

intent,  though  ^^  appeared  in  evidence  that  Mary  EvanSf  a  child,  about  ten 
the  hymen  is  years  of  age  was  in  Epping  Forest,  on  the  19th  September  1817, 
the  incision  is  gathering  sticks,  two  of  her  sisters  were  with  her,  one  older  and 
mt  deep,  and  ^^  other  younger  than  herself.  The  prisoner,  whom  Mary  Evans 
eventuaj]|y,  is  had  often  seen,  came  up  and  spoke  to  her  elder  sister;  she  asked 
no       gerous.  j^  what  he  was  looking  for;  he  said  for  a  wife,  and  he  took  her  in 

his  arms  and  kissed  her  and  then  let  her  go.  He  then  caught 
hold  of  Mary  Evans,  and  threw  her  down.  He  took  a  knife  out 
of  his  pockety  opened  it,  and  cut  her  on  her  private  parts)  he  was 
on  his  knees  when  he  cut  the  child,  and  held  both  her  hands 
down,  but  on  hearing  some  body  coming  he  ran  away.  Tbe 
child  was  not  much  hurt;  but  it  gave  her  a  good  deal  of  pain,,  and 
there  was  a  good  deal  of  blood.  It  did  not  appear  that  the  pri- 
soner made  any  attempt  to  have  connexion  with  her,  or  that  any 
part  of  his  person  was  exposed.  He  was  disturbed  while  inflicting 
the  wound  which  has  been  described. 

The  surgeon  who  examined  the  child  on  the  23d  of  September 
following,  stated  that  he  found  on  the  exterior  parts  of  generation 
a  slight  laceration,  extending  from  between  the  labia  and  below, 
about  an  inch  in  length ;  the  laceration  was  not  deep  and  he  should 
not  have  thought  it  had  been  done  with  a  knife,  but  with  some 
pointed  instrument;  but  it  was  such  a  wound  as  a  knife  might 
have  efiected.  The  external  part  was  then  healed,  one  part  of 
the  woimd  was  within  the  labia,  the  other  external  and  below  the 
labia;  there  was  then  an  apparent  laceration  within ;  but  no  dan- 
ger was  apprehended,  the  internal  wound  being  immediately  be- 
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low  tbe  hymen ;  but  if  it  had  penetrated  Uie  hyinen  it  would  have 
been  dangerous  to  her  iife^  as  it  might  have  occasioned  a  great 
discharge  of  blood* 

Okaham  B.  told  the  jury  that  they  were  to  consider  whether 
this  was  not  a  grievous  bodily  injury  to  the  child,  though  eventually 
not  dangerous.  As  to  the  intent,  though  it  probably  was  the 
prisoner's  intention  to  have  oonunitted  a  rape,  yet  if  to  efiect  a 
rape,  he  did  that  which  the  law  made  a  distinct  crime,  viz.  inten- 
tionally did  the  child  a  grievous  bodily  harm,  he  was  not  tbe 
less  guilty  of  that  crime  because  his  principal  object  was  another. 
The  intention  of  the  prisoner  might  be  inferred  from  the  act. 

The  jury  found  the  prisoner  guilty,  but  the  learned  Judgk 
respited  the  sentence  to  take  the  opinion  of  the  Judges  on  the 
case. 

In  Easter  termy  1818,  the  Judges  met  and  held  the  eonviction 
right 


REX  V.  WILLIAM  STEWART  and  ANN  DICKENS.       sj^^ 

IKE  prisoners  were  tried  before  Mr.  Barok  Garbow,  at  the  Principal  and 
fVarmiek  Lent  assizes,  1818^  Ibr.dispoGtDg  o^  and  putting  away  p^^l^^^Qot 
a  forged  note  of  the  Bank  of  EngianeL  present,  nor 

A  witness  of  the  name  of  thmes  PlaU  stated^  that  he  had  near^o'g^e 
agreed  with  the  prisoners  for  the  purchase  of  a  quantity  of  forged  assistance  are 
Bank  of  England  notes,  for  which  he  paid ;  and  that  he  attended 
on  several  diferent  days  to  receive  than.  At  length  by  appoint- 
ment he  went  to  the  house  of  the  prisoners,  when  he  saw  the  pri« 
soner  DkkenSi  she  informed  the  witness  that  Siewart  was  gone  to 
get  ready  fer  him.  In  about  half  an  hour  jSteowr^  came  in,  and  told 
the  witness  they  were  ready  for  him.  SteiMrtAtsateA  Dickens  ^Xjo 
go  up  yonder,"  and  diat  he  and  Piatt  woidd  meet  her  ^at  the 
old  spot"  Stewart  and  Platty  the  witness,  then  went  to  a  public 
house  about  a  mile  off;  Dickens  came  to  them  there  and  beckoned 
them  out  of  the  house.    The  prisoners  conversed  together  apart^ 
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1818.        and  then  came  to  Plait.    Stewart  said  to  Piatt,  "  You  see  jhm 
g^    ^     ,      theFe,  whom  you  have  seen  at  our  house,  she  will  deliver  you  the 
Case.        goods,  and  I  wish  you  good  luck."     The  prisoners  Stewart  and 
Dickens  were  then  both  together;  Platl  bid  them  good  bye  and 
went  to  the  woman  whom  the  prisoners  called  jlnn,  andJnn  and 
the  witness  walked  together  a  short  distance  along  the  road,  as 
there  were  strangers  passing.   After  a  short  time,  Arm  gave  Piatt 
different  parcels  out  of  her  reticule.   Piatt  then  left  her  and  went 
to  an  inn,  and  opened  the  parcels  which  were  found  to  con- 
tain the  forged  notes.     The  witness  counted  and  marked  them, 
and  delivered  tliem  to  the  chief  constable.     It  was  not  more 
than  three  minutes  after  Ann  was  pointed  out  by  the  prisoner 
Stewart,  before  she  delivered  the  goods  to  Piatt,  and  she  was  at 
a  distance  of  about  one  hundred  yards  from  the  prisoners  when 
she  was  so  pointed  out.     The  witness  Piatt  did  not  know  whe- 
ther the  prisoners  were,  or  were  not  in  sight  when  Ann  delivered 
the  notes  to  him,  nor  which  way  they  went 

Reynolds  for  the  prisoners,  contended  that  upon  this  evidence 
the  prisoners  could  not  be  convicted  on  an  indictment  charging 
them  as  principals ;  that  the  evidence  went  to  charge  them  only  as 
accessories  before  the  fitct  to  a  felony  by  the  woman  called  Ann. 
The  learned  Judge  told  the  jury  that  if  they  were  of  opinion 
that  the  delivery  was  by  Ann  on  her  own  account,  though  the 
prisoners  might  have  procured  it,  they  ought  to  find  them  not 
guilty  on  this  indictment.  But  if  they  were  satisfied  that  Ann 
was  brought  to  the  place  by  the  prisoners,  for  the  purpose  of  de^ 
livering  the  notes  which  they  had  agreed  to  fiimish,  and  the  price 
of  which  they  had  received ;  and  that  the  delivery  by  Ann  was 
of  goods  (so  called)  on  their  account,  and  in  compl^on  and 
satis&ction  of  their  agreement,  then  he  thought  the  case  was  ut 
point  of  law  made  out  against  the  prisoners. 

The  jury  found  the  prisoners  guilty,  and  stated  that  they  con- 
sidered Ann  as  acting  merely  in  the  manner  suggested  in  the 
latter  observations.  But  judgment  was  respited  in  order  that 
the  opmion  of  the  Judges  might  be  taken  on  the  point 

In  Easter  term,  1818,  the  Judges  met  Aid  considered  this 
case.  They  held  the  conviction  wrong.  All  the  Judges  were  of 
opinion  that  it  was  clear  that  the  woman  Ann  was  a  guilty  agent, 
and  that  the  prisoners  were  only  accessaries  before  the  fact.  They 
directed  that  the  prisoners  should  be  recommended  for  a  s] 

18 
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pardon  extending  only  to  this  offence,  and  that  they  should  be  I8I8. 

detained  till  the  next  assizes  to  be  tried  as  accessaries  before  the  '^      -      ' 

^          .  Stewabts 

»rt.  (a)  Case. 


REX  V.  THOMAS  DUFFIN  and  WILLIAM  I8I8. 

MARSHALL.  ' — -— ^ 

X  HE   prisoners  were  tried  before  Mr.  Baron  Wood,  at  the  indictment  on 
Surrey  spring  assizes,  in  the  year   1818,  on  an  indictment  con-  ^^^  <SG.5. 
taining  three  counts.  The  intent 

The  first  count  charged  the  prisoner  with  wilfully,  malici-  ]^^^^  ^^^^ 
ously,  and  unlawfully  assaulting  John  Sharps  and  with  a  sharp  indictment  was 
instrument  cutting  him  upon  his  forehead  with  intent  to  murder  dbable  or  do 
Urn,  contrary  to  the  form  of  the  statute.     The  second  count  somegrievoui 
charged  the  intent  to  be,  to  disable  the  saiid  John  Sharp ;  and  the  The  intent ' 
third  count  charged  the  intent  to  be,  to  do  the  said  John  Sharp  ^^^^^  ^y  ^^ 
some  grievous  bodily  faarm«  prevent  beiitt 

The  fiicls  proved  were,  that  the  prisoners  went  by  night  into  SSJ^Jh^^^ 
the  burial  ground  of  Lambeth  church,  with  intent  to  dig  up  conviction  was 
graves  and  to  take  dead  bodies.     They  went  to  the  bone-house,  the  intent  is  to 
brdce  open  the  door,  and  took  out  two  shovels.     The  prisoner  prevent  the 
Marshall  ^en  began  digging  up  a  grave,  and  had  dug  down  to  a  prehension,  it 
coffin,  during  which  time  Difffin  was  standing  at  the  end  of  the  F^?^  ^  ^ 
grave.     The  sexton,  who  with  his  son,  and  another  person  of 
the  name  oi  John  Sharps  as  his  assistant,  had  been  concealed 
in  the  church*yard  with  arms  to  watch  the  prisoners  whom  they 
knew,  came  forward  to  the  head  of  the  grave,  and  said,  *^  You 
scoundrels,  don't  you  want  some  assistance  there  ?'     The  pri« 
soner  Di^fin  said,  ^'  We  are  took  to."     Marshall  got  out  of  the 
grave  and  struck  at  the  sexton  with  the  shovel,  but  missed  him. 
The  sexton  then  said,  ^*  Will.,  don't  you  know  me  ?"  The  prisoner 
Marshall  said,  <<  I  know  nobody."  The  sexton  replied,  *^  Surrender 

(a)  Vide  RcJt  r.  Soqre$  and  others^  mUe^  S5.    B99  r.  Bmkock  and  othen, 
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1818.  or  ni  shoot  you."  Marshall  theo  struck  a  seoond  bbnr,  wfaidi 
^u'  ""^  the  sexton  parried  off  with  his  fowling-piece.  The  seKtxm  then 
Cmo.  struck  Marshall  with  his  fowling-piece;  and  Marshall  was  again  at- 
tempting  to  strike,  but  the  sexton  called  out  for  assistance.  The 
sexton's  son  came  up,  and  fired  a  pistol  over  MarshalTs  head, 
Marshall  then  surrendered.  Whilst  Marshall  was  struggling 
vdth  the  sexton,  Sharp^  who  was  very  near  him,  and  who  had 
not  spoken,  but  had  gone  with  the  sextoa  for  the  purpoR  of  iq>» 
prehending  any  body  they  should  find  distorbnig  the  graves, 
received  a  blow  from  a  safari^  which  fell  <m  his  forehead.  This 
cut  was  not  very  deep,  nor  in  any  wise  dangerous,  but  bled  veiy 
much.  The  blow  from  the  sabre  was  given  by  the  prisoner 
Digffiny  who  attempted  to  strike  Sharp  a  second  time,  but  was 
knocked  down  by  Sharp,  and  secured. 

CuRwooD  for  the  prisoners  contended,  that  what  the  prisoners 
had  done  was  solely  with  a  view  to  obstruct,  resist,  or  prevent  their 
own  apprdiension ;  and  as  the  statute  (a)  had  expressly  provided 
for  that  case,  the  indictment  ought  to  have  been  firamed  accord* 
ingly.  He  also  contended  that  the  statute  applied  only  to  cases 
of  htwfid  apprehension ;  and  here  there  was  no  lawful  ground  to 
warrant  the  apprehension  of  the  prisoners,  as  the  taking  of  dead 
bodies  was  not  a  felony,  nor  a  breach  of  the  peac^  but  merely 
a  trespass,  {b) 


(a)  45  G.  5.  c.  58.  #.  1.  This  statute  emiets^  smaag  other  things,  Thalf-if  any 
person  or  persons  shiall  wflMly^  malidoudy,  and  miamMly  stab  or  cot  aaiKy  of 
His  Mages^'s  subjectSyWfth  intent  in  so  doings  or  by  means  thereo£»  to  murder 
or  rob»  or  to  mainii  disfigure^  or  disable  such  His  Majest/s  subjects,  or  with 
intent  to  do  some  other  grievous  bodily  harm  to  such  His  Majesty's  subjects, 
or  with  intent  to  obstruct,  resist,  or  prevent  the  lawful  apprehension  and  de^ 
tainer  of  the  person  so  stabbing  or  cutting,  or  the  lawfbl  apprehensiott  and 
detamer  of  any  of  his  aecompliees  for  any  oflencte  lor  which  he  wat^  Ripee* 
tively  be  liable  by  law  to  be  apprehended,  imposoned,  or  detuned,  every  aadi 
persons  so  offending^  their  counsellors,  aiders,  and  abettors,  are  declared  to  be 
felons  without  benefit  of  deigy. 

(b)  But  see  the  following  case  oiRex  v.  Gillei^  Korihumberkmdhakt  Asdzes, 
isso,  coram  Baylbt  J.  The  defendant  was  tried  on  an  hidfetment;^  second 
count  (and  upon  whidi'  the  defendant  was  convicted)  was  as  ^ows :  — * 

^  And  the  jurors,  Ac.  fiirtherpeesent  that  the  said  Amy  ^%<b»,  on  the  dqr 
and  year  aforesaid,  with  force  and  aims  at  gyiwwairft  aforesaid,  in  the  coiint|r 
aforesaid,  a  eeftam  other  deadlMdy  of  a  person  t^  the  joron  onknowo,  then 
lately  before  deceased,  and  then  and  there  being  found,  wilfully,  unlawfiilJy,«id 
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Heath  for  the  Crown  contended,  that  there  was  an  intention,        1818. 
on  the  part  of  the  prisoners,  to  do  some  grevions  bodily  harm  to         ~'   ^/ 
the  prosecutor  independent  of  any  resistance  to  their  own  ap-         One. 
prehension. 

The  learned  Judge  left  that  point  to  the  jury,  who  fomid  that 
the  acts  done  by  the  prisoners,  were  done  with  intent  to  obstruct, 
resist,  and  prevent  their  i^prehension,  and  Jar  no  other  purpose.- 
The  question  of  law  the  learned  Judge  reserved  for  the  opinion 
of  THE  Judges. 

In  Easter  term,  1818,  the  Judges  met,  and  considered  this 
case,  and  held  the  conviction  wrong.  The  Judges  were  of  opi- 
nion that  this  case  could  not  be  within  tlie  statute  of  the  43  G.  3. 
C.58.,  unless  the  apprehension  of  the  prisoners  would  have  been 
lawful ;  and  if  the  cutting,  &c.  was  to  prevent  a  lawful  apprehen- 
sion, it  should  have  been  so  stated,  that  being  one  of  the  intents 
mentioned  in  the  act.  The  intent  laid  in  the  indictment  had 
been  expressly  negatived  by  the  jury ;  and  therefore  the  convic- 
tion could  not  be  supported. 


indeceDtly  did  take  and  cany  away  with  an  intent  to  sell  and  dispose  of  the 
same  for  gain  and  profit,  to  the  great  scandal  and  disgrace  of  religion,  in  con- 
tempt of  the  laws  and  customs  of  this  realm,  and  against  the  peace,"  &c.  It 
appeared  by  the  ettdence  that  the  defendant  had  taken  the  body  from  some 
borial  ground,  though  it  did  not  appear  what.  The  iearned  Jadge  who  tried 
this  case  afterwards  mentioned  it.  privately  to  eadi  of  the  Ju4get  of  the  Court 
of  Kng's  Bench,  and  they  thou^t  it  so  dear  that  it  was  an  indictable  ofRmce 
to  take  a  person's  dead  body  and  dbpose  of  it  for  gain  and  profit,  that  the 
learned  Judge,  by  their  advice,  forbore  making  a  case  for  the  opinion  of  all 
the  Judges.   MS.  Jud.    See  also  Rex  v.  Lynn^  sT.  R.  738. 
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1818. 


REX  V.  WILLIAM  SMITH,  CHARLES  OTLAN- 
NAGHAN,  AND  CHARLES  PRESTON. 

Indictment  on   1  HE  prisoners  were  tried  before  Mr.  Justice  Holrotd  at  the 

sjG.s.c. 90.    Oxford  svLmmer  assizes,  in  the  year  1818.     On  an  indictment 
If  several  per-        •'  . 

sons  are  out  upon  the  statute  57  G.  S.  c.90.  (a),  for  felony,  in  unlawfully  en- 

tenttokur  teeing  into   a  park  at  Bletchingtofi,   and  being  found   there, 

game,  and  armed  with  guns,  between  six  o'clock  in  the  evening  and  seven 

thrai  is  armed  o'clock  in  the  morning,  to  wit,  about  one  o'clock  of  the  night  of 

the  rest  who     the  SOth  January^  1818,  with  intent  to  kill  game,  against  the 
are  unarmed^  ^  ^     . 

are  liahle  to      form  of  the  statute,  &c.« 

und^thk^t        '^'^^  second  count  stated  the  ofience  to  be  in  a  certain  en- 
closed ground. 

There  was  evidence  to  shew,  that  the  three  prisoners  and  an- 
other man  came  together  into  an  enclosed  piece  of  ground  at 
BletMngtanf  which  enclosed  piece  was  surrounded  by  other  land, 
called  a  park,  which  was  walled  round.  The  prisoners  came 
to  this  place  in  the  night-time,  between  the  hours  stated  in  the 
indictment,  for  the  purpose  and  with  the  intent  to  kill  game  there. 
One  of  the  prisoners  shot  a  hen  pheasant,  which  was  seen  in 
(yFlannaghan*s  hand.  They  had  two  guns  with  them,  one  the 
prisoner  CtFlannaghan  had;  but  which  of  the  odier  three  men 
had  the  other  gun  did  not  appear. 


(a)  By  «.  1.  it  18  enacted.  That  if  any  person  or  persons,  having  entered  into 
any  forest,  chase,  park,  wood,  plantation,  close,  or  other  opened  or  inclosed 
ground,  with  the  intent  illegally  to  destroy,  take,  or  kill  game  or  rabbits,  or 
with  the  intent  to  aid,  abet,  and  assist  any  person  or  persons  iUegally  to  de- 
stroy, take,  or  kill  game  or  rabbits,  shaU  be  found  at  night,  that  is  to  say,  be- 
tween the  hours  of  six  in  the  evening  and  seven  in  the  morning  from  the  first 
day  of  October  to  the  first  day  of  February,  between  seven  in  the  evening  and 
five  in  the  morning  from  the  first  day  of  February  to  the  first  day  of  AprU, 
and  between  nine  in  the  evening  and  four  in  the  morning  for  the  remainder  of 
the  year,  armed  with  any  gun,  cross-bow,  fire-arms,  bludgeon,  or  any  other 
oifennve  weapon,  every  such  person  so  ofoiding,  bemg  thereof  lawfiiDy  con- 
victed, shall  be  adjudged  guilty  of  a  misdemeanour,  and  shall  be  sentenced  to 
be  transported  for  seven  years,  &c 
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The  jury  found  all  the  three  prisoners  guilty,  but  the  learned        1818. 

Judge  stated  that  he  should  take  the  opinion  of  the  Judges^  _       *"  n 

\     t       n    •  t        •%  t  •  %       Smith  s  v/Ssc. 

whether  Smith  and  Preston  could  be  considered  to  come  within 

the  description  of  the  statute,  as  persons  armed  with  guns. 

The  question  reserved  for  the  opinion  of  the  Judges  was, 
whether  Smith  and  Preston  were  rightly  convicted,  (a) 

In  Michaelmas  term,  1818,  the  Judges  met  and  considered 
this  case.  They  were  unanimously  of  opinion  that  the  conviction 
was  right ;  and  that  any  one  of  the  party  being  armed,  was 
sufficient  to  bring  the  others  within  the  statute,  {b) 


REX  V.  WILLIAM  PHILLIPS  the  elder  and  WIL-         1818. 
LIAM  PHILLIPS  THE  younger.  ^ ' "  ^  "  ^ 

1  HE  prisoners  were  tried  before  Mr.  Justice  Holroyd  at  the  ^"  ^  in<fict- 

•      ■ .  •    :!•  ment  on  the 

Salop  summer  assizes,  1818,  on  an  indictment  for  high  treason.     84*9 fr.5. 

•      •     * 

The   indictment  was  framed  upon   the  statute,  8&  9  W.S:  ^'^^i^V*'^ 

r.26.  5. 1.,  (r)  and  charged  the  prisoners  {inter  alia)  for  that  prosecutor  to 

*  show  that  the 
prosecution  was  commenced  within  three  months.  Proof  by  parol  that  the  prisoner  was  ap- 
prehended for  treason  respectmg  the  coin  within  the  three  months,  avOI  not  be  sufficient  if  the 
mdictment  is  after  the  three  months,  and  the  warnint  to  apprehend  or  to  commit  are  not  pro- 
duced. Upon  an  indictment  for  having  in  possession  a  die  made  of  iron  and  steel,  proof  of  a  die 
made  of  either  material  will  be  sufficient. 


(o)  Vide  1  East,  P.  C.  413, 4. 

(6)  It  was  decided  in  Bex  y.  Southern^  East.  T.  18S1,  jtio#£,  that  if  several  are 
out  together  vrith  the  intent  to  kUl  game,  and  one  has  arms  without  the 
knowledge  of  the  others,  the  others  are  not  liable  to  be  convicted  under  this 
act. 

(c)  By  the  first  tecticH  it  b  enacted,  That  no  smith,  engraver,  founder,  of 
oihet  person  or  persons  whatsoever  (other  than  and  except  the  persons  em^ 
ployed  or  to  be  employed  in  or  ibr  His  Majesty's  mint  or  mints,  and  for  the 
use  and  service  of  the  said  mints  only,  or  persons  law^ly  authorised  by  tbQ 
Lords  Commissioners  of  the  Treasury,  or  Lord  High  Treasurer  of  England  for 
the  time  being)  shall,  without  lawful  authority  or  sufficient  excuse  for  that 
purpose,  knowingly  have  in  his  or  their  houses,  custody,  or  possession,  anjc 
puncheon,  counter-puncheon,  matrix,  stamp,  dye,  edger,  cutting^  epgiii^p^ 
|em»  or  mould  of  steel,  iron,  nlyeri  or  other  metal  or  metals^  or  of  spaud^  o^ 
fine  founders'  earth,  or  sand,  or  of  any  other  materials  whatso^cTi  in  or  upoji 
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1818.        they  not  being  either  of  them  employed  ui  or  for  the  mint,  &c« 

|j~'^  ■",      knowingly  and  traitorously  had  in  their  custody  and  possession 

Case.        a  die  made  of  iron  and  steelj  in  and  upon  which  was  impressed 

the  resemblance  and  similitude  of  the  head  side  of  the  lawfiil 

silver  coin  cunrent  within  England  called  a  shilling,  without  any 

lawful  authority  or  sufficient  excuse  for  that  purpose,  against  the 

fof^m  of  the  statute. 

The  prisoners,  who  were  father  and  son,  were  proved  to  have 
had  in  their  custody  and  possession  two  dies,  on  one  of  which 
was  impressed  tlie  head,  and  on  the  other  the  tful  side  of  a  new 
mint  shilling.  By  these  dies,  the  prisoners  impressed  on  the 
two  different  sides  of  a  piece  of  white  base  metal,  the  bead  and 
tail  of  a  shilling;  consequently  the  impressions  on  the  dies  were 
the  reverse  of  the  impressions  on  a  shilling. 

There  was  no  count  for  having  in  their  custody  or  possession 
a  die  which  would  make  or  impress  such  resemblance  or  simili- 
tude. 

The  dies  were  not  produced  at  the  trial,  but  a  witness  who 
spoke  to  the  materials  of  the  dies,  said  they  were  made  dtlier  of 
iron  or  steel,  but  he  could  not  say  which.  The  indictment  de- 
scribed the  dies  as  made  of  iron  and  steeL 

On  the  12th  of  May^  1818,  information  having  been  given  of 
the  facts  above  stated,  the  prisoners  were  apprehended  for  high 
treason.  That  the  prisoners  were  apprehended  on  that  day 
appeared  by  parol  evidence  only ;  the  warrant  was  not  pro- 
duced or  proved,  nor  was  the  warrant  of  commitment,  or  the 
depositions  before  the  magistrate,  given  in  evidence,  to  show  on 
what  transactions,  or  for  what  offence,  or  at  what  time  the  pri- 
soners were  committed. 


which  there  shall  be,  or  be  made  or  impressed^  or  which  will  make  or  impresi 
the  figure,  stamp,  resemblance,  or  similitude  of  both  or  either  of  the  sides  or 
fiats  of  any  gold  or  silver  coin,  current  within  the  kingdom ;  and  if  any  smith, 
&c,  (other  than  except  as  aforesaid}  shall  ofiend  in  the  matter  aforesaid,  then 
every  such  offenders,  their  counsellors.  Sec  are  adjudged  guilty  of  high  treason, 
and,  being  thereof  convicted,  shall  suffer  death  as  in  case  of  high  treason.  By 
the  ninth  section  it  is  enacted.  That  no  prosecution  shall  be  made  for  any 
ofihoce  against  this  act,  unless  sueh  prosecution  be  commenced  within  three 
noBthf  afker  such  oftnce  committed.  This  act  is  mnde  perpetual  by  7  Jbm. 
c.d5.  f.9.,  and  by  #.9.  the  makers  or  menders  of  tools  are  to  be  proteoolad 
within  six  montht. 
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The  jury  found  both  the  prisoners  guilty ;  but  on  looking  at  1818. 
the  statute  8  &  9  fV.3.  c.26.  it  appeared,  that  for  the  oflfences  pgl^Liw't 
ifithia  that  statute  (of  which  the  offence  proved  against  the  Case, 
prisoners  was  one)>  the  prosecution  must  be  commenced  within 
diree  months  after  the  oflfence  committed.  The  time  when  the 
prisoners  were  i^prehended  (and  proved  as  above,)  was  within 
the  three  months;  but  the  times  of  preparing  the  indictment 
and  of  the  Commission  day  of  the  assizes,  were  beyond  that  pe- 
riod of  time.  The  learned  Judge  doubted  whether  the  above 
proof  of  the  time  of  the  commencement  of  the  prosecution  was 
sufficient;  if  it  rested  at  all  with  the  prosecutor  to  show  the 
time  of  the  commencement  of  this  prosecution,  where  the  pro- 
▼iso  limiting  the  time  was  separate  and  distinct  from  the  clause 
creating  the  offence.  The  learned  Judge  also  doubted  whether 
the  evidence  supported  the  description  of  the  die  in  the  indict- 
ment. 

The  question  reserved  for  the  opinion  of  the  Judges  was, 
ivhether  the  prisoners  were  rightly  convicted. 

In  Michaelmas  t€)rm,  1818,  the  Judges  met  and  considered 
this  case.  They  were  of  opinion  that  there  was  not  suffici^ent 
evidence  that  the  prisoners  were  apprehended  upon  transactions 
for  high  treason  respecting  the  coin,  within  three  months  after 
the  offence  committed,  and  directed  application  to  be  made  for 
a  pardon.  The  Judges  were  of  opinion  that  evidence  of  the 
die  being  made  of  either  iron  or  steel  would  be  sufficient  upon 
this  indictment,  and  that  it  was  immaterial,  as  to  the  offence,  of 
what  materials  the  die  was  made,  (a) 


(a)  See  Rejr  v.  Oxford^  Easter  T.  IS\9,  pott,  389. 
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REX  D.  JAMES  BUSa 


I  \a  charge  The  prisoner  was  tried  before  Mr.  Baron  Garrow,  at  the 
!  ssan^^that  summer  assizes  for  the  coxmtj  oi  Gloucester^  in  the  year  181 8, 
,  .\Q  principal  and  was  convicted,  and  received  sentence  of  transportation  for 
c  )  nmitted  by  fourteen  years;  but  execution  was  stayed,  in  order  that  the  opl- 
»'  '''*®°*  ?°:      nion  of  the  Judges  miirht  be  taken  on  the  propriety  of  the 

sown,  itis  _     ^  ^  r     r        J 

I  >  objection     conviction. 

'  ••'ndiurT"^  The  indictment  stated,  that  a  certain  person  or  persons  to  the 
:  .:ve  found  a  jurors  unknown^  the  dwelling-house  of  Harriet  Wilmot,  buigfla- 
ti.i  pnncipaf  riously  did  break  and  enter;  and  certain  silver  plate,  commonly 
k'lony  to  J.^.  called  a  silver  cream  jug,  her  goods,  did  steal;  and  that  James 

Bush  feloniously  did  receive  and  have  the  same,  he  then  and 
there  well  knowing  the  same  to  have  been  feloniously  and  bur- 
glariously stolen,  &c. 

Upon  the  trial  it  appeared,  that  among  the  records  of  indict-f 
ments  returned  by  the  same  grand  jury,  there  was  one,  charging 
one  Henry  Moretorij  as  principal  in  the  burglary,  and  the  pn* 
soner  Busli^  as  accessary  after,  in  receiving  the  cream  jug.  It 
appeared  that  Mrs.  Wilmofs  house  had  been  broken  but  once^ 
that  she  had  }ost  only  one  cream  jug,  and  that  she  had  preferred 
two  Indictments  to  the  grand  jury.  The  counsel  for  the  pro- 
secution had  declined  to  proceed  on  the  indictment  against 
Moreton. 

Ludlow  for  the  prisoner  objected,  that  the  allegation  in  the 
present  indictment,  that  the  person  or  persons  who  committed 
the  burglary  were  unknown  to  the  jurors,  Mras  negatived  by  the 
other  record;  and  that  the  prisoner  was  entitled  to  be  acquitted. 
Garrow  B.  reserved  this  point  for  the  opinion  of  the 
Judges. 

In  Michaelmas  term,  1818,  the  Judges  met  and  considered 
this  case.  They  held  the  conviction  righl^  being  of  opinion  that 
the  finding  by  the  grand  jury  of  the  bill,  imputing  the  prin- 
cipal felony  to  J*.  &,  was  no  objection  to  the  second  indictment^ 
although  it  stated  the  principal  felony  to  have  been  committed 
by  certain  persons  to  the  jurors  unknown,  (a) 


{a)  Hex  V.  Tra/*<?r,  3 Campb.  264,  2East,  P.C.  651.  7$U 
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REX  V.  ROBERT  TAYLOR. 

1  HE  prisoner  was  tried  before  Mr.  Babon  Wood^  at  the  Old  Cutting  down 
JSa//^  sessions,  December^  1818,  upon  an  indictment,  grounded  geie^t  to*"' 
on  the  9  G.  1.  c.  22.  S.  1.  bring  the  case 

The  first  count  charged,  that  the  prisoner  on  the  8th  of  Octo^^  9G.1.  c.29. 
ber,  &C.  at  Actouj  unlawfully,  maliciously,  and  feloniously,  did,;  though  the 
ad  d&am  one  hundred  and  twenty-one  trees,  value  20^.,  belong-  thereby  to- 
ing  to  Samuel  Khevett^  and  growing  in  a  garden  belonging  to  him,  ^^Jf'^l^^' 
for  profit,  against  the  statute,  &c.     The  second  count  was  the  and  pear  trees 
same  as  the  first,  only  omitting  the  words  "  cut  djonxn^^  and  sub-  are"ir^'I(dth- 
stituting  the  word  "  dsstrcy!^    The  third  and  fourth  counts  were  j"  the  statute, 
the  same  as  the  first  and  second,  only  stating  that  the  trees  were  casewithin  the 

ffrowinff  in  an  orchard  belonfidnir  to  KmoetU  instead  of  a  inrden.  ^  ^'  \  ^J  ^^ 
S^      /.Ai  1.11  must  be  done 

The  fifth  and  sixth  were  the  same,  only  stating  that  the  trees  from  malice 

were  growing  in  a  certain  plantation  belonging  to  Knevett.  agamst  the^ 

.  It  was  proved,  that  Samuel  Knevett  had  a  garden  at  Actoriy  in  nowtbe4Cr.4« 
which  he  had  many  young  apple  and  pear  trees  growing;  these  ^'  '  ^^' 
trees  had  been  planted  by  Knevett^  in  order  to  sell  the  fiiiit  which 
they  might  produce.  These  fiiiit  trees  were  from  four  to  six 
feet  high  in  the  stem,  without  the  top.  It  was  also  proved  that 
the  prisoner  in  the  night  time,  maliciously  and  unlawfiilly  cut 
down  above  one  hundred  of  these  trees,  apparendy  with  a  bill- 
hook, leaving  them  lying  on  the  ground  in  the  garden,  as  they 
had  fallen.  It  appeared  that  these  trees  had  been  grafted  on  a 
wild  stock ;  and  about  forty  of  the  apple  trees  were  cut  below 


(a)  Tbe2.#.  (after  reciting  so  much  of  the  9  6. 1.  c.S2.  as  relates  to  the 
offence  of  destroying  trees,  &c.  and  expressly  repealing  so  much  of  that  sta- 
tute, except  as  to  offences  committed  before  the  passing  of  this  act)  enacts^ 
That  from  and  after  the  passing  of  thb  act,  if  any  person  shaU  unlawfully  and 
maliciously  ct4  down  or  otherwise  destroy  any  trees  planted  in  any  avenue,  or 
growing  in  any  garden,  orchard,  or  plantation,  for  ornament,  shelter,  or  profit 
or  shall  procure,  coimsel,  aid,  or  abet  the  commission  of  the  said  offence,  every 
person  so  offending,  being  thereof  lawfully  convicted,  shall  be  adjudged  guilty 
of  felony,  and  shall  be  liable  to  be  transported  for  life,  or  for  not  less  than 
Mven  years,  &c. 
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1819*  the  graft,  and  many  of  them  were  cut  within  a  foot  of  fbe 
^  '  ,  ground ;  some  above  and  some  below  the  graft.  The  choicest 
Case.  apple  trees  w^ere  cut  below  the  graft.  The  fi*uit  had  been  ga* 
thered  from  the  trees  that  were  cut  down.  It  further  appeared^ 
that  if  the  trees  which  were  cut  down  were  to  shoot  again^ 
they  might  be  grafted  on  other  stocks;  but  it  was  doubtfiii 
whether  all  would  shoot  And  even  if  these  trees  could  be  re* 
covered,  it  would  be  five  or  six  years  before  any  profit  could 
be  derived  fi'om  them.  It  was  stated,  that  in  double-grafted  trees 
(and  some  of  these  were  of  that  description),  the  upper  graft  b 
eflfectually  destroyed  if  cut  below  it,  and  if  cut  below  the  first 
graft;,  they  are  wholly  destroyed. 

Arabin  for  the  prisoner,  objected,  that  this  case  was  not 
within  the  act ;  for  that  a  mere  cutting  down  of  the  trees  was 
not  sufficient,  the  words  being  ^^  or  otherwise  destroy^  which 
means  that  they  must  be  actually  destroyed.  He  contended 
that  the  trees  cut  down  above  the  grafts,  would  strike  out  again 
and  bear  the  same  fruit ;  and  although  the  owner  would  be  de* 
prived  of  the  firuit  for  some  time,  they  were  not  destroyed.  If 
cut  below  all  the  grafts,  the  stock  remained  and  would  grow, 
and  take  another  graft  which  would  produce  apples.  That  there 
must  be  an  actual  destruction,  root  and  branch,  to  be  within  the 
meaning  of  the  statute.  He  also  started  a  doubt,  whether  this 
act  of  9 6.1.  was  not  virtually  repealed  by  ^G,^cZ^.  and 
6G.S.  C.48.  (a) 

The  learned  Judge  reserved  these  points  for  the  consideration 
of  THE  Judges,  and  left  it  to  the  jury  to  say,  whether  the  pri- 
soner was  guilty  of  unlawfully  and  maliciously  cutting  down  the 
trees ;  and  if  they  found  him  guilty,  to  say  whether  the  trees 
were  so  cut  down,  as  to  be  thereby  destroyed. 

The  jury  found  the  prisoner  guilty;  but  said,  they  found  that 
the  trees  cut  down  were  not  thereby  totalljf^  destroyed. 

In  Hilary  term,  1819,  the  Judges  met  and  considered  this 
case ;  they  held  the  conviction  right.  The  Judges  were  of  opi- 
nion, that  these  were  trees  within  the  meaning  of  the  act,  be- 
cause  they  were  growing  for  profit ;  they  thought,  that  cutting 
them  down  without  the  total  destruction  of  them,  was  sufficient 


(«)  Vide  2  East,  P.  C.  1057,  8,  9,  ic. 
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to  bring  the  case  within  the  statute.    They  also  were  of  opinion,  1819. 

that  the  9G.1.  was  not  repealed  by  either  of  the  statutes  of  1,    -    / 

6G.S.;  because  these  statutes  applied  to  cases  where  there  was  Case, 
no  malice  against  the  owner* 


REX  V.  JAMES  EGERTON.  ipig. 


The  prisoner  was  tried  before  Mr.  Justice  Holroyd,  at  the  Fear  of  loss  of 

Old  Bailey  session.  December  1818,  for  robbing  the  prosecutor  character  and 
'^  ^  f^  gervice,  u*^" « 

charge  oi 


'^  or  service,  upon  a 

of  a  coat.  charse  of 


The  prosecutor,  previous  to  the  transaction  which  formed  tlie  *^^<^""''^ 
subject  of  this  indictment,  had  only  seen  the  prisoner  twice ;  and  ncient  to  con- 
on  these  occasions  he  met  him  by  accident,  when  the  prosecutor  bery' though 
at  the  prisoner's  request  had  given  him  some  drink :  with  the  the  party  has 
exception  of  having  met,  as  above  stated,  they  were  strangers  to  ing  taken  uit« 

each  other.     The  prosecutor  was  an  under  butler  in  a  crentle-  custody,  or  of 

^  punisument* 

man's  fiunily;  and  on  the  17th  tJaoember  1818,  the  prisoner 

applied  to  him  at  the  door  of  his  master's  house  ibr  bl.  stating 
that  he  was  in  great  distress,  and  that  money  he  would  have, 
and  that  of  the  prosecutor.  On  being  informed  by  the  prosecu- 
tor that  he  had  not  so  much  money ;  the  prisoner  demanded  \U ; 
and  threatened  that  if  the  prosecutor  did  not  instantly  give  it  to 
him,  he  would  go  in  to  the  prosecutor's  master  and  ruin  his  cha- 
racter; that  he  would  swear  to  his  master  that  the  prosecutor 
wanted  to  take  diabolical  liberties  with  him.  The  prisoner 
finding  by  his  hand  that  money  gingled  in  the  prosecutor's 
breeches  pocket,  demanded  it,  and  the  prosecutor  thereupon 
gave  him  the  money,  amounting  to  one  shilling  only  and  a  few 
half-pence.  The  prisoner  then  demanded  the  prosecutor's  watch, 
(which  he  had  not  about  him,  but  which  was  below  stairs)  and 
desired  that  if  he  did  not  give  him  the  watch,  that  the  prosecu- 
tor should  get  him  some  of  his  master's  plate ;  the  prosecutor 
refused  to  give  the  prisoner  either  his  watch,  or  his  master's 
plate*  But  on  the  prisoner's  enquiring  about  the  prosecutor's 
clothes,  and  swearing  that  money  he  would  have  or  the  value  of 
it  before  he  left  llie  house,  the  prosecutor  went  down  stairs  and 

B  B  4 
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1819.        brought  up  one  of  his  coats  and  gave  it  to  the  prisoner,  whicb  be 

Egeeton's     ^^"^  ^^*^y  ^^^  •  declaring  that  he  would  pawn  it  and  return  the 
Case.        prosecutor  the  duplicate. 

The  prosecutor  swore  that  he  gave  the  prisc^er  his  property  un- 
der the  idea  of  his  being  charged  with  a  detestable  crime,  and  for 
fear  of  losing  both  his  character  and  his  place,  if,  by  not  comply- 
ing widi  the  prisoner's  request  he  should  go  into  the  prosecutor^s 
master  and  charge  him  with  this  offence.  The  prosecutor  stated 
that  he  was  not  afraid  of  being  taken  into  custody ,  nor  had  he  cmy 
dread  of  punishment.  The  prosecutor  also  stated  thai  when  be 
went  for  his  coat,  he  was  absent  about  five  minutes;  that  the  ser- 
vants were  in  the  kitchen,  but  he  did  not  consult  them  on  account 
of  his  agitation,  and  because  he  had  not  a  moment  to  spare,  ex- 
pecting the  company  to  dinner  immediately,  and  his  master  being 
up  stairs  dressing,  {a) 

The  prisoner  made  another  but  an  ineffectual  attempt  to  obtain 
a  !/•  note  from  the  prosecutor,  on  the  following  evening,  by  simi- 
lar threats.  The  prisoner,  on  that  occasion,  brought  with  him  the 
duplicate  pawn  ticket  for  the  coat,  which  ticket  was  produced  by 
the  prisoner  and  delivered  up  to  the  constable  upon  his  being 
apprehended.  In  this  evidence  of  the  prosecutor  as  to  this  second 
attempt,  as  well  as  to  the  pawn  ticket,  the  prosecutor  was  con- 
firmed by  other  witnesses. 

This  evidence  was  objected  to  by  the  prisoner's  counsel,  on 
the  ground  that  evidence  of  an  attempt  to  commit  another  similar 
offence  could  not  in  the  present  case  be  admitted;  but 

Mr.  Justice  Holroyd  received  it  (Wood  B.  coinciding  with 
him  in  its  admissibility),  on  the  ground  of  its  being  ofiered  as  con- 
firmatory of  the  truth  of  the  prosecutor's  evidence,  as  to  the  trans- 
action of  die  former  day,  and  as  to  the  nature  of  those  transac- 
tions, {b) 

The  jury  found  the  prisoner  guil^,  and  sentence  of  death  was 
passed  upon  him* 


(a)  The  following  cases  were  inserted  at  this  place  in  the  case  reserved  by  the 
learned  Judge  : — Donelli^s  Case,  2  East,  P.  C.  7 1 5.  S.  C.  1  Leach,  1 95.  Hick- 
man's  Case,  ibid.  728.  S.  C.  1  Leach.  C.  C.  278.  Jachan  and  SMple^s  Case, 
1  East,  P.  C.  adda.  xxi.  Elnutead's  Case,  MS.  C.  C.  R.    Rer  v.  Caiman^  ante,  1 46, 

(b)  Vide  Rex  v.  Cole,  cited  in  Phillipp's  Evidence,  1 95. 4th  edit.  Vide  also  Rex 
V.  Wyiie,  1  N.R.  92.  S.  C.  2  Leach,  C.C.  985. 
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-   Mr.  Justice. HoLRO YD  reserved  this  case  for  the  opinion  of        1819. 
THE  Judges,  as  well  on  the  ground  of  the  objection,  to  the  evi-     '    ^     ' 
deoce  which  had  been  admitted,  as  on  account  of  the  discussions         Cane, 
which  had  taken  place  among  the  Judges  upon  the  decision  in 
HickmatCs  case. 

In  Hilary  term  1819,  all  the  Judges  met  Eleven  of  the 
Judges  thought  this  case  was  similar  to  B£x  v.  Hickman^  2  East^ 
P.  C  728.,  and  that  they  could  not  with  proprie^  depart  from 
that  decision.  Holroyd  J.,  Bayley  J.,  and  Richards  C.  B., 
stated  thatin  their  oipxmouHickmafCs  case  was  rightly  decided;  be- 
cause a  charge  of  this  description  carried  with  it  such  a  degree  of 
fear  as  might  be  expected  to  overcome  a  firm  and  constant  mind. 
Graham  B.  thought  HickmarCs  case  was  not  rightly  decided; 
but  that  he  should,  on  this  point  be  influenced  in  future  by  what 
appeared  to  be  the  general  opinion  of  the  Judges.  The  convic* 
lion  was  held  right  {a) 


REX  V.  WILLIAM  CARR.  v^iflL/ 

T^HE  prisoner  was  tried  before  Mr.  Justice  Holroyd  at  the  Indictment  on 

the  49  G  8 
Old  Bailey  January  sessions,  in  the  year  1819,  on  an  indict-  c.58.  forat- 

ment  for  wilfully,  maliciously,  and  unlawfully,  priming  and  level-  tempting  to 
ling  a  blunderbuss,  loaded  with  gunpowder  and  leaden  shot,  and  loaded  blun- 
attempting,  by  drawing  the  trigger,  to  discharge  the  same  against  teu|  o^**^^' 
William  BiUingsleyy  with  intent  to  murder  him.     There  were  two  order  to  con- 
other  counts,  one  charging  the  intent  to  be  to  disable  William  fe,J^^^Jf  ^. 
BUlifigdey,  and  the  other  to  do  him  some  grievous  bodily  harm,  tempting  to 
It  iq>peared  in  evidence  that  William  Billingsley  had  loaded  the  loaded  fire- 
blunderbuss  with  gunpowder  and  leaden  shot,  and  had  primed  it  """^>  ^^ 
a  fortnight  before  the  o£Pence  was  committed,  but  had  not  exa-  loaded  as  to 

mined  it  afterwards.     At  the  time  when  the  prisoner  levelled  the  ^  capable  of 

'^  doing  the 

blunderbuss  and  pulled  the  trigger,  the  flint  struck  fire,  but  the  miscnief  io- 
flash  was  of  the  flint  only,  and  not  of  any  priming.  tended. 


(a)  Vide  Rex  v.  FuUer^  Hil.  T.  1830,  pott,  A0%. 
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181(X  The  blunderbuss  as  loaded  originally  by  BiUingsleyy  was,  after 

CAEft'fl  Case.   ^^^  prisoner's  apprehension,  accidentally  discharged^at  the  police 
office,  no  fresh  priming  having  been  put  in. 

The  jury  found  the  prisoner  guiltjr ;  but  they  at  the  same  time 
added,  that  the  blunderbuss  was  not  primed  at  the  time  when  the 
prisoner  drew  the  trigger. 

A  doubt  having  been  suggested  whether  the  piece  was  then 
completely  loaded,  so  as  to  bring  the  case  within  the  statute 
48  G.  3.  r.58.,  the  learned  Judge  reserved  that  question  for  the 
opinion  of  the  Judges. 

In  Hilary  term  1819,  the  Judges  met  and  considered  this 
case.  A  majority  of  the  Judges  considered  the  verdict  of  the 
jury  as  equivalent  to  a  finding  by  them,  that  the  blunderbuss  was 
not  so  loaded  as  to  be  capable  of  doing  mischief  by  having  the 
trigger  drawn :  and  if  such  was  the  case,  they  were  of  opinion 
in  point  of  law,  that  it  was  not  loaded  within  the  meaning  of  the 
statute,  and  accordingly  recommended  a  pardon  to  be  applied  for. 


1819. 


BANK  PROSECUTIONS. 


Forgery.  At  the  Old  Bailey  sessions  in  December,  1818,  there  were  seve* 

ine^preferred^*  ral  indictments  against  prisoners,  for  the  capital  offence  of  dis- 
bifisfor  utter-  posing  of^  and  putting  away  forged  Bank  of  England  notes,  with 
i^Lasio^n  m  ^^tent,  &c.  knowing  them  to  be  forged. 

respect  of  the       There  were  also  several  indictments  against  the  same  prisoners, 

same  Dote,  and  -       .  . 

having  elected  f^i*  the  transportable  offence,  of  having  the  same  notes  in  their 

th  ^JSTf^h  "  possession,  knowing  them  to  be  forged. 

ing  in  posses-  Two  indictments  for  the  capital  offence  wei*e  tried,  and  the 

tii^  althouffh  ^'ff^^ces  clearly  proved;  and  yet  the  jury  acquitted  the  prisoners, 

fects,  sufficient  After  which,  the  counsel  for  the  bank  proceeded  to  try  the  re-* 

capitdfcharge,  niaining  prisoners  for  the  transportable  offences  only,  of  which 

were  made  jj^gy  ^^^e  found  guilty,  and  tlien  they  suffered  them  to  be  ac- 

an  acquittal'     quitted  on  the  capital  indictments, 
for  the  minor 

oflence  ought  not  to  be  directed,  because  the  whole  of  the  minor  offbnce  was  proved,  and  it  did 
not  nieree  on  the  larger.  It  is'  not  necessary  that  the  signing  clerk  at  the  bank  should  be 
produced,  if  witnesses  acquainted  with  his  hand-writing  state  that  the  signature  to  the  note 
is^not  in  his  hand-wridng.  The  bank  may  elect  to  proceed  on  indictments  for  the  lesser 
^"ze,  although  indictments  have  been  found  for  the  capital  charge. 

16 
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The  counsel  for  the  Bank,  first  applied  to  the  Court  for  ieave        1819. 
to  proceed  for  the  minor  offence ;  and  the  Court  left  it  to  their        u^ 
election^  without  looking  into  the  evidence.  Prosecutionfl. 

A  doubt  was  suggested  to  Mr.  Baron  Wood  and  Mr.  Justice 
H0LROTD9  by  the  Common  Serjeant,  whether  as  there  were 
two  indictments,  the  Judges  were  not  bound  to  try  the  capital 
charge  first,  and  hear  the  evidence  upon  that;  and  if  the  prose- 
cutor's counsel  did  not  call  the  witnesses,  whether  the  Judges 
ought  not  to  direct  the  witnesses  to  be  called  on  their  recogni- 
zances ;  and  if  they  did  not  appear  to  estreat  their  recognizances ; 
and  if  they  did  appear  to  examine  them.  The  Common  Ser- 
jeant stated,  that  Mr  Baron  Eyre  had  given  such  an  opinion 
on  a  former  occasion ;  and  that  the  Recorder  thought  that 
course  ought  to  be  adopted. 

It  was  therefore  thought  proper,  to  submit  the  following  points 
to  the  consideration  of  the  Judges  : 

First,  Whether  there  ought  to  be  two  indictments  preferred 
and  found,  one  for  the  capital  offence,  and  the  other  for  the 
transportable  offence,  at  one  and  the  same  time^for  one  and  the 
same  fact^  the  having  in  possession  not  being  otherwise  proved 
than  by  the  putting  it  off,  both  taking  place  at  the  same  time- 
and  constituting  a  capital  offence,  whether  it  could  be  split  into 
distinct  offences  ? 

Secondly,  Whether  the  Judges  ought,  where  both  indict- 
ments are  found,  to  leave  it  to  the  election  of  the  counsel  for  the 
Bank  which  to  proceed  upon  ? 

Thirdly,  Whether  the  Judges  can,  in  such  case,  properly 
proceed  to  try  the  indictments  for  the  minor  offence,  before  that 
for  the  capital  offence  is  tried ;  and  what  ought  to  be  done  if  tlie 
counsel  will  not  call  evidence  upon  the  latter  ? 

Fourthly,  If,  upon  trying  the  indictment  for  the  minor  offence, 
it  turns  out  in  proof  to  be  a  capital  offence,  ought  the  Judges 
to  direct  an  acquittal  for  the  minor  offence  and  the  prisoner  to 
be  tried  for  the  capital  offence,  either  on  an  indictment  already 
found  for  that  offence,  or  a  new  indictment  to  be  preferred  ? 

Fifthly,  If  the  prisoner,  by  consent  of  counsel  for  the  Bank 
or  otherwise,  has  been  acquitted  for  the  capital  offence,  and  upon 
the  subsequent  trial  for  the  minor  offence,  it  turns  out  in  proof 
jto  be  a  capital  offence,  ought  the  prisoner  also  to  be  acquitted 
of  the  minor  offence  ? 
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1819.        '    Sixthly,  Upon  the  late  trials,  the  counsel  for  the  Bank  thoi^ht 
g  "  it  proper,  over  and  besides  the  usual  prooi^  given  by  the  Bank 

Pronecutions.  inspector,  of  the  note  being  forged  (vtz*  of  its  not  being  Bank 
paper,  nor  a  Bank  impression,  and  that  he  was  acquainted  with 
the  hand-writing  of  the  clerk  whose  name  appeared  to  the  note^ 
and  that  he  believed  it  not  to  be  his  hand-writing),  to  go  further 
and  produce  the  clerk  himself,  to  prove  that  he  never  signed  it. 
This  appeared  to  have  been  done,  upon  some  intimation  that 
the  jury  would  not  be  satisfied  without  the  best  proof  the  nature 
of  the  case  would  admit  of;  and  that  was  the  signing  clerk  him- 
self, who  was  a  competent  witness.  Is  it  necessary  the  signing 
clerk,  if  living,  should  be  produced?  And  if  a  jury  should 
require  his  testimony,  and  it  is  not  produced,  what  direction 
should  the  Judge  give  ? 

In  Hilary  term,  1819,  the  Judges  met  and  considered  this 
case*     Upon  the  question  whether,  if  facts  sufficient  to  support 
the  capital  charge  are  made  out  in  proof,  an  acquittal  for  the 
minor  offence  ought  to  be  directed,   the  Judges  were  unani- 
mously of  opinion  that  an  acquittal  ought  not  to  be  directed;  for 
the  whole  of  the  minor  ofience,  would  in  such  case,  necessarily  be 
proved;  and  that  it  was  not  merged  in  the  larger  o£fence.     The 
Judges  were  also  of  opinion  that  it  was  unnecessary  to  produce 
the  signing  clerk  to  show  that  he  never  signed  the  note,  it  esta- 
blished by  the  evidence  of  persons  acquainted  with  his  hand- 
writing, that  tlie  signature  was  not  in  his  hand-writing.     The 
Judges  also  thought,  the  Bank  might  be  permitted  to  proceed 
on  the  indictments  for  the  lesser  offence ;  although  indictments 
had  been  found  for  the  capital  charge. 


<. ; 
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1819. 


REX  V.  JOHN  WETHERELL. 

1  wo  indictments  had  been  found  against  the  prisoner  at  the  In<tictmenti 
North  Riding  of  Yorkshire  quarter  sessions  of  the  peace,  by  the  JJS^gJ*^ 
grand  jury  for  that  Riding.     One  of  them  was  for  assisting  one  prisoner  at  the 
Burks  :to  escape  from  the  house  of  correction,  he  being  sentenced  ^^^^  f^,.  ^he 
to  twelve  months'  imprisonment  for  grand  larceny;   and  the  ^/!^^^ 
other  against  the  prisoner  WethereO,  for  escaping  himself  he  and  transmit- 
being  under  confinement  for  the  same  offence.  -  l!^^  ^ihe 

It  was  ordered  by  the  Court  of  quarter  sessions,  that  We^  justices  at  ses- 
^erell  should  be  committed  to  his  Majesty's  gaol,  the  castle  of  ^'altho^ 
York,  in  and  for  the  said  county,  to  be  confined  until  he  should  the  indict- 
take  his  trial  at  the  then  next  assizes ;  and  the  keeper  of  the  not  removed 
house  of  correction  at  Northallerton  was  ordered  to  deliver  him,  ^7  <'7'^<"^'\ 

the  JUDQB  of 

and  the  keeper  of  York  castle  to  receive  him,  till  the  time  of  his  assize  should 

trial  for  hb  offences  aforesaid.  *'S!!li^„**'*' 

prisoner  on 

These  two  indictments  were  transmitted  to  the  Lent  assizes  these  indict- 

for  York,  in  the  year  1819,  held  before  Mr.  Baron  Wood,  an-  S^tfe^ 

nexed  to  a  certificate  siirned  by  the  deputy  clerk  of  the  peace  inip«>periy  ' 
f      1      liT      Y  -n'f  ./.  .        1         1  n       1         \    t      discharged  by 

for  the  North  Riding,  certifymg  that  they  were  found ;  and  the  proclamation  : 

indictments  contained  the  names  of  the  witnesses  on  the  back,  ^Jj*^'**  ""* 

and  were  signed  by  the  foreman  of  the  grand  jury  at  the  sessions 

as  found  true  bills. 

When  the  prisoner  was  called  to  the  bar  to  be  arraigned,  an 
objection  was  made  by  his  counsel,  that  the  learned  Judge  who 
presided,  had  no  authority  on  these  proceedings  to  try  him ; 
and,  as  then  advised,  the  learned  Judge  thought  the  objectipn 
a  good  one,  and  enquired  of  the  deputy  clerk  of  the  Assize 
whether  it  had  been  usual  to  receive  such  transmissions-  firom 
the  sessions:  he  said  it  was  not  usual,  but  he  remembered  an 
instajQce  a  few  years  previous  to  that  time. 

The  prisoner  was  discharged  by  proclamation,  the  time  of  his 
former  sentence  having  expired,  so  that  he  could  not  be  re- 
manded on  that  sentence. 

The  reasons  which  occurred  to  the  learned  Judge  at  the  time, 
for  refiising  to  try  this  prisoner,  were. 
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1819.  First,  Having  never  tried  an  indictment  found  at  the  quarter 

w^  sessions,  unless  it  had  been  removed  by  certiorari  into  the  Kiii|^ 

bll'b  Case.     Bench,  and  sent  from  thence  to  the  asaiaea  to  be  tried. 

Secondly,  The  great  ioooovenienoe  and  labour  that  would  be 
thrown  on  die  commission  of  gaol  delivery,  if  the  Justices  could 
at  their  discretion,  transmit  prisoners  with  their  indictments  to 
the  assizes  to  be  tried,  when  the  Justices  were  competent  to  tzy 
them. 

Thirdly,  He  thought  there  ought  to  have  been  a  new  indict- 
ment preferred  before  the  grand  jury  of  the  county,  at  die 
assizes,  and  found  by  them. 

As  a  rule  in  similar  cases,  the  learned  Judge  stated  the  case 
for  the  opinion  of  the  Judges. 

In  Easter  term,  1819,  the  Judges  met.  They  were  of 
opinion  that  the  prisoner  should  have  been  tried  at  the  assizes^ 
upon  the  indictment  found  at  the  sessions,  {a) 


1819.  REX  V.  MICHAEL  OXFORD. 

Upon  an  in-  Xhe  prisoner  was  tried  before  Mr.  Justice  Burrough,  at  the 
dictment  for  j^^^  assizes  for  the  county  of  Warwick^  in  the  year  1819,  on  an 
settion  a  die  indictment  on  the  statute  of  8  &  9  ^.  S.  r.26.  5. 1.  (6),  for  know- 
and  steel  ^£^7'  feloniously,  and  maliciously,  having  in  his  custody  and 

proofof  a  die  possession',  without  lawful  authority  or  sufficient  excuse,  a  die 
material  is  made  of  iron  and  steel,  upon  which  was  impressed  the  figure^ 
fuffident.         stamp,  resemblance,  and  similitude  of  the  head  side  of  a  good 

shilling,  against  the  statute,  &c.   There  were  other  counts  in  the 

indictment,  but  in  each  of  them  the  die  was  alleged  to  be  made 

of  iron  and  steel. 

The  prisoner  worked  for  a  button-maker  at  Birmingham^  and 

was  discovered  at  the  machine  in  the  act  of  stamping  shillings. 


(a)  4  Edw.  3.  r.  2.  4  Inst.  1 68.  2  Hale,  P.  C.  92.  2  Hawk.  P.  C.  c.S.  s.3t. 
Ibid,  r.  6.  «.  2.  Crown  Cir.  comp.  27.  as  to  transmitting  indictments  preferred 
St  the  quarter  sessions  in  Middlesex  to  the  Old  Bailey, 

{b)  See  words  of  the  statute,  supra^  569. 
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Tlie  person  who  discovered  him  secured  one  of  the  shillmgs,         1819. 
and  saw  the  prisoner  take  from  the  machine  two  pieces  of  iron,  '  '  / 

(as  the  witness  called  them)  one  from  the  top  of  the  machine         Case, 
and  the  other  from  the  bottom,  and  put  both  into  his  pocket. 
The  dies  were  not  produced  at  the  trial.     The  witness  said,  the 
machine  was  made  of  iron,  and  that  the  dies  appeared  to  be  of 
the  same  material ;  but  he  could  not  speak  with  any  accurate 
knowledge  as  to  the  metal  of  which  the  dies  were  composed. 

One  of  the  moniers  of  the  mint  stated,  that  dies  for  stamping 
coin,  were  usually  made  of  iron  hardened  into  steel;  and  that 
iron  dies  would  not  stand,  or  bear  such  hard  blows  as  steel 
dies. 

It  appearing  to  the  learned  Judges  that  the  jury,  according 
to  the  first  witness's  evidence,  could  only  find  that  the  dies  were 
made  of  iron,  and  according  to  the  last  witness's  evidence,  could 
only  conjecture  that  they  were  made  of  steel ;  he  therefore  told 
the  jury,  that  if  they  were  satisfied  with  the  rest  of  the  evidence^ 
and  were  of  opinion  that  the  prisoner  knowingly  had  these  dies 
in  his  possession,  and  should  find  him  guilty,  he  would  reserve 
the  point  arising  on  the  indictment  for  the  opinion  of  the  Judoes. 
In  the  case  of  WiUiam  Phillips  the  elder,  and  William  Phillips 
the  younger,  which  was  before  the  Judges,  in  Michaelmas  term, 
1819,  {a)  the  indictment  was  in  the  same  form  as  the  present 
indictment ;  it  described  the  die  to  be  made  of  iron  and  steel. 
But  in  that  case,  the  only  witness  who  spoke  to  the  materials  of 
the  dies  said  they  were  made  of  iron  or  steel,  he  could  not  say 
which.  That  case  was  chiefly  decided  on  the  ground,  that  it  did  not 
appear  that  the  prosecution  was  commenced  within  three  months, 
as  was  required  by  the  statute. 

The  question  reserved  for  the  opinion  of  the  Judges  was, 
whether  the  prisoner  was  well  convicted. 

In  Easter  term,  1819,  the  Judges  met  and  considered  this 
case.  They  held  that  the  evidence  given,  was  sufficient  to  sup- 
port the  indictment;  that  it  was  immaterial  as  regarded  the 
offence  of  what  the  die  was  made,  and  proof  of  a  die  eitfier  of 
iron  or  steel,  or  of  both^  would  satisfy  this  charge. 


(a)  Ante ^^69. 


884  CROWN  CASES  RESERVED. 

1819. 


REX  V.  ANN  GAZE  and  WILLIAM  GAZE. 

A,  G,  was  con-   1  HE  prisoners  were  tried  before  Mr.  Justice  Richardson,  at 

yicted  of  steal-  th^  j^^t  assizes  for  the  county  of  Gloucester ^  in  the  year  1819, 

ing  promis-  ,  ,  ,  ^ 

soiy  notes,  and  on  an  indictment  which  charged  the  prisoner,  Ann  Gcae,  with 

her  husband  of  stealing  certain  promissory  notes  for  the  payment  of  money,  and 
them.   On       the  prisoner  William  Gaze  (her  husband),  as  an  accessaiy  after 
JvDQE^^         the  fact  for  receiving  the  said  notes,  knowing  them  to  have  been 
thought  the      stolen. 
indicta!ue,and       Both  prisoners  were  convicted  on  clear  evidence,  and  received 

that  the  con-     sentence  of  imprisonment  in  the  penitentiary  house.     But  a 
viction  was  *^  "^  "^ 

wrong.  doubt  having  occurred  to  the  learned  Judge,  whether  the  re- 

ceiver of  promissory  iioteSy  for  the  stealing  of  which,  the  principal 
was  convicted  of  larceny,  according  to  the  statute  of  2G2.  c.25. 
5. 3.,  could  be  considered  as  a  receiver  of  '*  goods  or  chattels^ 
within  the  3  ^  &  ilf.  c.  9.  s.  4.  {a)  he  reserved  this  case  for  the 
consideration  of  the  Judges. 

The  words  of  the  statute  of  2G.2.  c.25.  s.S.  are^  ^  If  any 
person  or  persons  shall  steal,  or  take  by  robbeiy,  (among  other 
things)  any  promissory  notes  for  the  payment  of  any  money, 
being  the  property  of  any  other  person  or  persons,  or  of  any 
corporation;  notwithstanding  any  of  the  said  particulars  are 
termed  in  law  a  chose  in  action,  it  shall  be  deemed  and  construed 
to  be  felony  of  the  same  nature  and  the  same  d^ree,  and  with 
or  without  the  benefit  of  clergy  in  the  same  manner  as  it  would 
have  been  if  the  offender  had  stolen  or  taken  by  robbery  any 
other  goods  of  like  value,  with  the  money  due  on  such  notes,  &c., 
or  secured  thereby  and  remaining  unsatisfied ;  and  such  oflender 
shall  suffer  such  punishment,  as  he  or  she  should  or  might  have' 
done,  if  he  or  she  had  stolen  other  goods  of  the  like  value  with' 


.(a)  Which  enacts,  That  if  any  person  shall  buy  or  receive  any  goods  or 
chattels  that  shall  be  feloniously  taken  or  stolen  from  any  other  person,  know- 
ing the  same  to  be  stolen,  he  shall  be  deemed  an  accessory  to  such  felony  after 
the  fact,  and  shall  incur  the  same  punishment  as  an  accessory  to  the  felony 
after  the  felony  committed. 
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die  monies  due  on  such  notes,  &c.  respectively,  or  secured  there-        1819. 
by,  and  remaining  unsatisfied,  any  law  to  the  contrary  thereof  in   q  2  »^  A  L 
anywise  used  notwithstanding."     See  East,  P.  C.  title  Larceny 
and  Robbeiyy  c.  16.  s.  113.,  where  the  question  is  considered. 
See  also,  Sadt  and  Morris's  case,  ibtd^  748.  S.  C,  1  Leach,  C.  C. 
468.    Dean's  case,  2  East,  P.  C.  749.  and  646. 

The  question  reserved  for  tlie  opinion  of  the  Judges  was, 
whether  William  Gaze  was  rightly  convicted,  as  an  accessary 
afler  the  fact. 

In  Easter  term,  1819,  eleven  of  the  Judges  met  and  consi< 
dered  this  case ;  they  were  unanimously  of  opinion,  that  William 
Gaze  was  not  rightly  convicted.  The  Judges  stated,  that  their 
opinion  was  founded  upon  the  reason  assigned  by  Mr.  Justice 
Ashhurst  for  the  decision^  in  Rex  v.  Sadi  and  Morris^  {a)  which 
was,  that  although  a  statute  which  creates  a  new  felony  will  at- 
tach to  that  felony  all  the  common  law  incidents  to  felony,  so 
that  accessaries  thereto  will  be  included,  yet  it  will  go  no  fur- 
ther, and  a  receiver  of  stolen  goods  not  being  a  common  law 
accessary,  is  not  included,  {b) 


{a)  Ashhitrst's  MS.  C.C.R.  S.C.  1  Leach,  468.  and  2  East  P.  C.  748. 

{b)  But  now  by  the  3  G.4.  c.  24. 1. 1.  it  is  enacted.  That  all  persons  who  shalT 
receive  or  buy  (among  other  things)  any  promissory  note  for  payment  of 
money,  knowing  the  same  to  have  been  stolen,  diall  be  liable  to  be  prosecuted 
and  punished  respectively  for  felony  or  misdemeanor,  as  the  case  may  be,  in 
like  manner  as  persons  receiving  or  buying  stolen  goods  and  chattels,  knowing 
the  same  to  have  been  stolen,  are,  by  the  laws  now  in  force,  liable  to  be  prose* 
cuted  and  punished. 


C  C 
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1819. 

REX  V.  WILLIAM  NASH  and  JAMES  WELLER. 

Indictment  on    Ihe  prisoners  were  tried  and  convicted  before  Mr.  Justice 
It  is  no  answer  ^^^^^^^9  &t  the  Lent  assizes  for  the  county  of  Kent,  in  the  year 

to  a  charge       1819,  under  57G.  S.  c.  90.,  (a)  upon  a  charse  of  beinir  found 

under  this  act,  j  .      ,        ...  \\       ^     ^  ,       .  ,     . 

that  the  pri-     armed  ui  the  night  m  a  wood  they  had  entered,  with  mtent  to 

wners  put        j^jq  g^me. 

down  their  ® 

arms  and  left        The  prisoners  were  shooting  in  the  wood  in  the  nighty  and 

thcv^wCTe^      the  flash  of  one  of  their  guns  was  seen  by  a  keeper,  who  was 

seen,  if  it  was    ^poTk  the  w^tch  for  them;  but  before  they  were  seen,  they  bad 

perceiyed  that     1       j       j  ,1.  •  •    ^i_  j        j 

some  one  was  abandoned  their  guns  in  the  wood,  and  were  creepmg  away  upon 

there  armed     their  knees. 

before  they  mii  -,    -,  111111  i-« 

were  seen.  The  learned  Judge   doubted  whether  the  statute  applied 

where  the  prisoners  had  not  their  guns  in  their  possession,  or 
within  their  reach,  at  the  time  they  were  discovered;  and  there- 
fore respited  the  judgment. 

In  Easter  term,  1819,  the  Judges  met  and  considered  this 
case.  They  held  that  the  prisoners  were  rightly  convicted ;  be- 
ing of  opinion  that  the  prisoners  were  found  armed  within  the 
meaning  of  the  statute. 


1819.  REX  w.  CATHERINE  ROURKE. 

Indictment  for  Ihe  prisoner  was  tried  and  convicted  before  Mr.  Jusncs 
r£d^c!is.    Baylet,  at  the  Kingston  Lent  assizes,  1819,  for  sacrilc^  in 

«.io.(d)    ^       stealinir  an  iron  pot,  value  sixpence,  and  a  snatch-block,  value 
The  provisions  -         .  ,„.  .  n\       %       %         , 

of  this  section  four  shillings,  the  property  of  the  churdiwardens. 

are  not  con- 
fined to  gCNxb  used  for  divine  8erTice>  th^  extend  to  articles  kqpt  in  the  church  to  keep  it  in 
repair. 


{a)  See  statute,  tuproy  56S. 

{h)  1  Edu*.  6.  c.  is.  «.10.  which  enacts.  That  no  person  that  shall  be  con* 
▼icted  of  felonious  taking  of  any  goods  out  of  any  parish  church,  or  other 
chapel,  shall  be  admitted  to  have  or  enjoy  the  privilege  or  benefit  of  his  clei^ 
or  sanctuary,  but  shall  be  put  from  the  same. 
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The  block  was  to  raise  weights,  in  case  the  bells  wanted  re-        1819. 
pairing,  and  the  pot  for  charcoal  to  air  the  vaults.     At  the  time      Rourke's 
these  things  were  taken,  the  church  was  being  repidred.  Case. 

The  learned  Judge  doubted,  whether  these  wjfere  such  goods 
as  were  entitled  to  the  protection  of  the  church,  and  forbore 
passing  sentence. 

In  Easter  term,  1819,  the  Judges  met  and  considered  this 
case ;  they  were  unanimously  of  opinion,  that  these  were  goods 
entitled  to  the  protection  of  the  statute  ;  and  that  a  capital 
sentence  ought  to  be  passed  on  the  prisoner.  The  Judges 
thought  the  violation  of  the  sanctity  of  the  place,  was  the  thing 
the  statute  meant  to  prevent,  {a) 


REX  V.  THOMAS  CLAY. 


1819. 


1  HE  prisoner  was   tried  and  convicted  before  Mr.   Justice  Larceny. 
Bayley,  at  the  Lent  assizes  for  the  county  of  Essex^  in  the  year  p^^^a^heep 

1819,  of  killing  a  lamb  with  intent  to  steal  part  of  the  carcase.       whilst  it  is 

alive  with  in* 
It  appeared  in  evidence,  that  the  prisoner  cut  the  leg  off  from  tent  to  steal 

the  animal  whilst  it  was  living,  and  carried  the  lei?  away  before  i*>  will  support 

°  °  an  indictment 

the  animal  died ;  so  that  the  lamb  was  not  completely  killed  at  for  killing  with 

the  time  of  the  larceny.  Ke'^^dJ' 

The  prisoner  hid  the  leg,  at  some  distance  from  the  place  off  must  occa- 
where  he  cut  it  from  the  animal,  and  meant  to  have  returned  to  gh^ep's  death, 
carry  it  home. 

The  learned  Judge  thought  as  the  death-wound  was  given 
before  the  theft,  the  offence  was  made  out,  and  he  directed  the 
jury  accordingly,  and,  upon  their  finding  the  prisoner  guilty, 
passed  sentence  upon  him ;  but  saved  the  point  for  the  consider- 
ation of  THE  Judges. 

In  Easter  vsm^  1819,  eleven  of  the  Judges  met  and  con- 
sidered this  case.  They  were  unanimously  of  opinion  that  the 
conviction  was  right. 

II      '  I  ■  I  ■    I  .  .  y   ■■  ■  III      .  ■,. 

(a)  8  Hale,  365. 
c  c  2 
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1819. 


REX  V.  WILLIAM  JENNINGS- 

The  prisoner    jThe  prisoner  was  tried  before  Mn  Justice  Park,  fit  the  (Xd 

was  convicted  jg^^igy  sessions,  ApriL  1819,  on  an  indictment  for  the  murder 
of  man-  •^  ^     -c      »  » 

•laughter,  in      of  Mary  Anne  Condon,  and  was  convicted  of  manslaughter. 
^his  den^.       The  prisoner  had  been  tried  at  the  preceding  F^&mary  sessions 
In  April  ioX'     at  the  Old  Bailey,  before  Mn  Baron  Graham,  for  the  murder 
in^cted  for      ^^  Mary  Cormack,  and  was  also  then  convicted  of  manslaughter, 
the  murder  of  and  received  the  benefit  of  clergy. 
son,  but  asain        The  act  which  occadoned  the  death  of  the  two  children  nsMs 

found  guilty     ^^^  ^^  f^  ^^^^ .  y^^  Mary  Anne  Condon  was  not  dead  when 

ofmanslaugh-  ^  . 

ter;  thestroke  the  prisoner  was  tried,  and  received  the  benefit  of  clergy  for 

J;^*^  killing  Jfary  Comacife. 

same  day  and  The  learned  JuDGE  respited  the  judgment  upon  a  doubt  en- 
time.  Held,  tertained  by  him,  whether  as  this  prisoner  had  preoiaiisly  re- 
that  the  ceived  the  benefit  of  clergy  for  the  same  act,  he  could,  on  this 
ance  of  clerey  trial,  receive  a  punishment  for  the  death  which  had  taken  place 

protected  hun  gubsequently  to  his  former  trial ;  and  this  doubt  was  submitted  to 

agamst  any  .  . 

punishmenton  the  opinion  of  the  Judges. 

vwdKcL  ^^  Easter  term,  1819,  eleven  of  the  Judges  met  and  cwi- 

sidered  this  case.     They  were  unanimously  of  opim'on,  that  the 

former  allowance  of  clergy  protected  the  prisoner  against  any 

punishment  upon  the  second  verdict ;  and  that  if  the  prisoner 

were  to  be  called  up  for  judgment  he  ought  to  rely  upon  that 

allowance  as  a  bar.  (a) 


(a)^rideCo&f'8Ca8e,Plowd.401.    Fost64.    Hofet  ▼.  Pefie,  nowd.  255. 
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1819. 


REX  V.  JAMES  FROUD. 

1  HE  prisoner  was  tried  and  convicted  before  Mr.  Justice  Hol-  Forgery. 

m>YD,  at  the  Lent  assizes  for  the  county  of  CormoalL  in  the  year  By  the  48  ^.3. 

,  ,  '^         c.  75.,  ajustice 

ISm,  on  an  indictment  for  feloniously  forging,  and  also  uttering  of  the  peace 

and  publishing  as  true,  knowing  it  to  be  forged,  a  warrant  for  [IJ^^rer^  of  ^ 
payment  of  three  pounds  five  shillings,  the  tenor  of  which  said  the  county  to 
warrant  was  set  forth  in  the  indictment^  with  intent  to  defiraud  the  church- 
inhabitants  of  the  county  of  CormoaU.    There  were  also  coimts  ^a>^en,over- 

1-  .  f  -i/.!^,        T>n,,,  ^^^*  head- 

stating  the  mtention  to  be,  to  defraud  Ewaxard  Coode  the  treasurer  borough,  or 

of  the  said  county.     There  were  another  set  of  counts  in  the  in-  ^^"•'^''^e,  the 

.    .  .  .  expcnces  he 

dictment  similar  to  the  former,  with  the  exception  of  stating  the  has  incurred  in 

instrtunent  to  be  an  order  for  payment  of  money,  instead  of  a  d^l*bodTthat 

warrant*  *>a»  been  cast 

rrn  X  J  r  11  ^^  shore.    A 

1  ne  warrant  or  order  was  as  follows :  justice's  order 

"  To  the  treasurer  of  the  county  rates.  rtatin/that  a 

^^  Cornwall,  to  wit.     Whereas,  it  appeareth  to  me,  one  of  dea  1  body  had 
His  Majesty's  justices  of  the  peace,  in  and  for  the  said  county,  shore  in  the 
that  on  the  first  day  of  March  now  last  past,  a  dead  body  was  parish  of  ^1., 

,  .      .1  •  L      r  .y  •      xu  -J  .  ,   that /.^.  had 

cast  on  shore  in  the  parish  01  Zenar^  m  the  said  county;  and  made  oath  be- 
whereas,  John  Car  of  the  said  parish,  hath  made  oath  before  me,  S*'*t|;Vh^' 
that  he  hadi  laid  out  the  sum  of  three  pounds  five  shillings,  in  had  laid  out 
and  about  the  removal  and  burying  of  the  said  corpse,  and  which  buryin£"him 
I  allow  to  be  the  reasonable  charges  thereof.     I  do  therefoie  ana  requiring 
hereby  authorize  and  require  you  to  pay  the  said  sum  of  three  to  pay  him  the 

pounds  five  shillinirs,  out  of  the  monies  in  your  hands,  to  the  ^^'  Held, 

A    TL     r>  t        A  that  this  was  a 

said  John  Coxj  or  his  order*  warrant  or 

«  Given  under  my  hand  and  seal,  this  2 1  st  day  of  March,  1818.  ^^^^^  ^^^  '^« 

•^  7  J  7  payment  of 

"John  Pernown,  (L.  S.)'*        money  within 

the  7  r;.  2., 

On  the  trial  of  the  indictment,  the  prisoner's  uttering  and  pub-  though  the 
lishing  as  true,  the  forged  warrant  or  order  in   question,  his  ^jj^g'^.u' ^  ^i 
knowledge  that  it  was  forged,  and  his  intent  to  defraud,  as  stated  was  a  churcii. 
in  the  indictment,  were  fully  proved.    The  uttering  of  the  order  SjO.T  Broil 
was  by  producing  and  delivering  it  for  payment,  together  with  *  Bing.  soo 
other  similar  orders,  to  the  son  of  the  county  treasurer  who  acted 
as  such  for  his  father  in  his  absence,  and  who,  upon  the  pri- 
soner's representing  himself  to  be  John  Cox,  the  person  named 

c  c  3 
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^^^^i     in  the  order,  and  to  come  from  the  parish  of  Sfcnor,  and  tLat  the 
FaouD's  Case.  P^son  who  signed  the  order  was  a  magistrate  of  the  county^ 

paid  him  fifty-two  pounds,  being  the  amount  of  the  sums  con- 
tained in  the  several  orders.  There  was  no  such  magistrate  as 
John  Pernamn. 

The  prisoner's  counsel  objected  that  the  prisoner  could  not 
be  convicted  on  the  indictment,  which  was  founded  on  the  statute 
7  G. 2.  C.22.  (a);  and  contended  that  the  foi^ged  instrument  was 
not,  in  its  purport,  a  compulsory  or  even  a  valid  oider,  within 
the  statute  48  G.S.^  c.75.  (i),  it  not  appearing  on  the  face  of  it 
that  the  person  who  was  stated  to  have  laid  out  the  money,  and 
to  whom  repayment  thereof  was  ordered,  was  one  of  the  officers 
of  the  parish,  or  place  to  whom  by  the  statute  a  Justice  of  the 
peace  has  authority  to  order  a  repayment.  It  was  also  contended, 
that  the  order  must  be  compulsory,  which  this  was  not,  because 
it  did  not  state  all  that  was  sufficient  to  entitle  the  person  to  the 
payment  of  the  money.     This  instrument  also  purported  to  be 
an  order  to  pay  to  the  person  at  whose  expence  the  corpse  was 
buried,  and  not  tlie  officer  of  the  parish  or  place  who  had  re- 
paid him. 

(a)  Which  enacts,  That  if  any  person  shall  falsely  make,  alter,  forgdy  or 
counterfeit,  or  cause  or  procure,  &c.,  or  willingly  act  or  assist,  &c.  in  the  fidse 
making,  &c.  (among  other  things)  any  warrant  or  order  for  payment  of  money, 
with  intention  to  defraud  any  person  whatsoever,  or  shall  utter  or  pubiiah  as- 
true  any  false,  altered,  foi^ged,  or  counterfeited  warrant  or  order  for  payment 
of  money  with  intention  to  defraud  any  person,  knowing,  &c.y  being  thereof 
convicted,  shall  be  deemed  a  felon,  without  benefit  of  clergy. 

(b)  By  the  fifth  tectum  it  is  enacted.  That  all  necessary  and  proper  payments, 
costs,  charges,  and  expences  which  shall  be  made  or  incurred  in  or  about  the 
execution  of  this  act  (t.  e.  the  expences  attending  the  burial  of  dead  humao 
bodies  cast  on  shore  from  the  sea,  &c.)  shall  be  made  and  paid  by  the  church- 
wardens, overseers,  constable,  or  headboroogh  for  the  time  being  of  such  re- 
spective parish  in  which  any  dead  human  body  shall  be  found  cast  on  shore 
from  the  sea.  The  nxth  seciion  enacts.  That  it  shall  be  lawfiil  for  any  justice 
of  the  peace  for  the  county  or  place  in  which  any  such  body  shall  have  been 
so  removed  and  buried-  a»  aforesaid,  by  any  writing  under  his  hand,  to  order 
and  direct  the  treasurer  for  such  county  to  pay  such  sums  of  money  to  such 
churchwarden,  &c.  for  his  costs  and  expences  in  or  about  the  execution  of  this 
act  (after  the  same  shall  have  been  duly  verified  on  oath)  as  to  the  said  justice 
shall  seem  reasonabfe  and  necessary,  and  such  treasurer  shall  and  is  hereby 
authorized  and  required  forthwith  to  pay  the  sums  of  money  so  ordered  and 
directed  to  be  paid  to  the  person  so  empowered  to  receive  the  same;  and  sack 
treasurer  shall  be  allowed  the  same  in  his  accounts. 
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The  learned  Judg£  thought  that  the  order,  though  it  might        1819. 
not  be  compulsory,  was  not  in  itself  a  nullity  nor  mad^  void  by  pJ^    *  rj™ 
the  statute,  but  was  still  an  order  for  the  payment  of  money, 
and  protected  by  the  statute  7  6»2.  c.22^ 

In  the  case  reserved,  the  learned  Judge  further  observed, 
that  by  5.  1*  of  the  statute  of  48  G*S.c.75*  tbe^xp<enses  attend- 
ing on  the  burial,  are  not  to  exceed  the  sum  which,  at  the  time, 
is  allowed  in  the  parish,  for  the  burial  of  any  person  buried  at 
the  expense  of  sudi  parish,  and  that  it  did  not  appear  by  the 
order,  that  the  sum  ordered  to  be  paid  did  not  exceed  that 
amount,  nor  whether^  according  to  the  fifth  section  of  the  statute, 
that  stun  was  for  the  prc^r  and  necessary  expences  only. 

The  question  for  the  opinion  of  the  Judges  was,  whether  the 
prisoner  was  rightly  convicted^ 

In  Trinity  term,  1819,  die  case  was  argued  b<sfoi:e  elieven  of 
THE  Judges,  (Richards  C.  B.  being  absent,)  in  the  Exchequer 
Chamber^  by  C.  F.  Wiluams  for  the  prisoner  and  Carter  for 
the  Crown.  live  of  the  Judges,  viz.  Abbott,  L.  C«  J.,  Dal- 
las, C.  J.,  Graham  B^  Park  J.,  and  Burrough  J.,  thought 
the  conviction  wrong,  being  of  opinion  that  the  instrument  was 
not  properly  a  warrant  or  order  for  payment  of  money  within 
the  7  G,2.,  because  the  Justices  had  no  authority  to  make  such 
an  order,  but  in  favour  of  a  ehorchwarden,  overseer,  &c.  Six  of 
the  Judges,  viz.  WoodB.,  Bayley  J.,  Holroyd,  J.,  Gar- 
row,  B^  Best,  J.,  and  Richardson  J^  thought  the  conviction 
right,  because  it  did  not  appear  on  the  &ce  of  the  order,  that 
«7.  S.  was  not  a  churchwarden,  &c.,,and  that  if  nothing  appeared 
to  the  contrary  on  the  &ce  of  the  order,  they  thought  the  trea* 
surer  bound  to  conclude  that  the  Justice  bad  not  made  an  order 
without  satisfying  himself  that  J.  S*  was  churdiwarden,  &c  {a) 


(fl)  Vide  S  East,  P.  C.  936.  Lockei^s  Case,  ib.  940.  S.  C.  1  Leach,  C.  C.  94. 
il6niA<im'sCa8e,sEast,P.C.94].  ITe&'s  Case,  s&.  953.  3f^/'s Case,  3  East 
P.C.  954.  S.C.  1  Leach,  C.C.431.  Post.  119.  Rex  y.  Lyon,  ante,aS5.  Be*  v. 
CkUkolm,  miU,  997.  M*IiUM'b  Case,  9  East,  P.  C.  949. 945.  S.  C.  2  Leacb^ 
C.C.  SS3.    Rex  ▼.  Rmk90or1h,ante9  5n. 
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REX  V.  GEORGE  PAGE. 

Indictment  on   1  he  prisoner  was  tried  before  Mr.  Justice  Best,  at  the  Old 

fi'''^'  Bailey  sessions  February  1819,  on  an  indictment  on  the  5  G.2^ 

If  a  bankrupt  ^.30.  sA.ia)  which  charged  "that  he  the  said  George  Pagey 
surrenders  to  ^ 

his  commission,  and  at  the  time  of  such  surrender  refuses  to  answer  particular  questions  con- 
cerning hb  property,  but  takes  the  oalh,  and  assigns,  as  his  reason  for  net  answeriog,  that  he 
intends  to  dispute  the  commission.  The  refusal  to  answer  such  question  will  not  be  a  capital 
ofience  within  the  statute.   S.  C.  1  Brod.  &  Bing.  308.  See  1 6.4.  c.  115.  {li) 

(a)  Which  enacts,  That  if  anj  persons  who  shall  become  bankrupts,  and 
against  whom  a  commission  of  bankrupt  bath  been  issued,  wheieapon  they 
are  declared  bankrupt,  shall  not,  within  forty-two  days  after  notice  thereof  ia 
writing,  to  be  left  at  the  usual  place  of  abode  of  such  persons,  or  personal 
notice  in  case  such  persons  shall  be  in  prison,  and  notice  given  in  the  Gtaette 
that  such  commission  is  issued,  and  of  the  time  and  place  of  a  meeting  of  the 
commissioners  therein  named  or  the  major  part  of  them,  surrender  themselves 
to  the  said  commissioners,  and  sign  or  subscribe  such  surrender  and  (not  bong 
Quakers)  submit  to  be  examined  from  time  to  time  upon  oath  by  and  before 
such  commissioners,  and  in  all  things  conform  to  the  statute  in  force  concern- 
ing bankrupts,  and  upon  their  examination  fully  and  truly  disclose  and  discover 
all  their  effects  and  estate  real  and  personal,  and  for  and  in  what  manner,  to 
whom  and  upon  what  consideration,  and  at  what  time  or  tim6s  they  have  dis- 
posed of,  assigned,  or  transferred  any  of  their  goods,  wares,,  merchandises^ 
monies,  or  other  estate  and  effects  (and  all  books,  papers^  and  writings  relating 
thereto)  of  which  they  were  possessed,  or  in  or  to  which  they  were  any  ways 
interested  or  intitled,  or  which  any  penon  had  in  trust  for  them  or  for  their- 
use,  at  any  time  before  or  after  the  issuing  the  said  commission,  or  whereby 
such  persons  or  their  families  have  or  may  have  or  expect  any  profit,  &c. 
except  only  such  part  of  their  estate  and  efiects  as  shall  have  been  really  and 
horn  fide  before  sold  or  disposed  of  in  the  way  of  their  trade  and  dealings^  and 
except  such  sums  of  money  as  shall  have  been  laid  out  in  the  ordinary  ex- 
pences  of  their  families;  and  also  upon  such  examination  deliver  up  to  the 
said  commissioners  all  such  part  of  theirs  the  said  bankrupts*  goods,  &c.  as 
at  the  time  of  such  examination  shall  be  in  their  possession,  &c.  (their  nece^ 
sary  wearing  apparel  of  them  and  their  families  excepted)  then  they,  in  case  of 
any  flefault  and  wilftil  omission  in  not  surrendering  and  submitting  to  be  ex* 
amined  as  aforesaid,  or  in  case  they  shall  remove,  conceal,  .&c.  any  part  of 
their  estate,  real  or  personal,  to  the  value  of  20/.  or  an^r  books,  &c.  with  an 
intent  to  defraud  their  creditors,  being  thereof  lawftdly  convicted,  shall  be 
deemed  guilty  of  felony,  without  clergy. 

ijb)  By  1  Cr.  4.  6. 1 15.  so  much  of  the  5  6r.2.  c.  30.  as  inflicts  the  punishment 
of  death  for  not  surrendering  or  making  a  disclosure,  &c.  is  repealed,  and  the 
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being  brought  before  certain  commissioners  of  bankrupt  under  1819, 
a  commission  of  bankruptcy  that  had  been  issued  against  p^^j^'gCaic 
him,  feloniously  did  not  stdmut  from  time  to  time  to  he 
examined  upon  oath  (he  not  being  of  the  people  called  Qm^ 
kers\  hy  and  before  the  commissioners  in  the  said  commis- 
sion named,  or  the  mqor  port  of  them  by  such  commission 
authorised^  and  in  all  things  conform  to  the  several  statutes 
made  and  in  force,  at  the  time  of  the  making  and  passing  a 
certain  act  of  parliament  in  the  fifth  year  of  the  reign  of  his  late 
Majesty  King  George  the  Second,  intituled  '  An  Act  to  prevent 
the  committing  of  Frauds  by  Bankrupts,'  and  freely  and  truly 
disclose  and  discover  all  his  efieets  and  estates,  real  and  personal, 
and  how  and  in  what  manner,  to  whom  and  upon  what  consider- 
aiion,  and  at  what  time  or  times  he  had  disposed  oi^  assigned, 
or  transferred  any  of  bis  goods,  wares,  merchandises,  monies, 
or  other  estates  and  effects  (and  all  books,  papers,  and  writings, 
relatings  thereunto^)  of  which  he  was  possessed,  or  in  or  to  which 
he  was  any  ways  interested  or  entitled,  or  which  any  person  or 
persons  had  or  had  had  in  trust  for  him  or  for  his  use,  at  any 
time  before  or  after  the  issuing  of  the   said  commission,  or 


offender  is  liable  to  be  transported  for  life^  or  for  any  term  not  less  than  seven 
years,  or  to  be  kept  to  hard  labour  in  the  common  gaol,  penitentiafy-house^  or 
house  of  correction,  for  not  exceeding  seven  years. 

And  see  now  the  6  G.4.  c.  1 6. 1. 1 1 S.,  by  which  it  is  enacted,  That  if  any  person 
against  whom  any  commisaon  ofbankrupt  shall  be  issued  whereupon  such  person 
shall  be  declared  bankrupt,  shall  not,  before  three  of  the  clock  upon  the  forty- 
second  day  after  notice  thereof  in  writing,  to  be  left  at  the  usual  place  of  abode 
of  such  person,  or  personal  notice  in  case  such  person  be  then  in  prison,  and  no- 
tice given  in  the  London  Gagetie  of  the  issuing  of  the  commission,  and  of  the 
meeting  of  the  commissioners,  surrender  himself  to  them,  and  sign  or  subscribe 
such  surrender,  and  submit  to  be  examined  by  them  from  time  to  time  upon  oath, 
or,  being  a  Quaker,  upon  solemn  affirmation;  or  if  any  such  bankrupt,  bpon  such 
examination,  shall  not  discover  all  his  real  or  personal  estate,  and  how  and  to 
whom,  upon  what  consideration,  and  when  he  disposed  of,  asdgned,  or  trans- 
ferred any  of  anch  estate,  and  all  books,  papers,  and  writings  relating  there- 
unto (except  sach  part  as  shall  have  been  really  andbondfile  before  sold  or  dis- 
posed in  the  way  of  his  trade,  or  laid  out  in  the  ordinary  expence  of  his  family); 
every  such  bankrupt  shall  be  deemed  guilty  of  felony,  and  be  liable  to  be  trans- 
ported for  life,  or  for  such  term,  not  less  than  seven  years,  as  the  court  before 
which  he  shall  be  convicted  shall  adjudge,  or  shall  be  liable  to  be  imprisoned 
only,  or  imprisoned  and  kept  to  hard  hibour  in  any  common  gaol,  penitentiary 
house,  or  bouse  of  correction,  for  any  term  not  exceeding  seven  years. 
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V  ^^^^*  /     whereby  he  the  said  George  Page  or  his  family,  had  or  might 
Pack's  Case*   ^^^^  ^^  expect  any  profit,  possibility  of  profit,  benefit,  or  ad- 
vantage whatsoever,  except  only  such  parts  of  his  estate  and 
efiects,  as  had  been  really  and  bond^fide  before  sold  and  disposed 
of,  in  the  way  of  his  trade  and  dealings,  and  except  such  sums  of 
money  as  had  been  laid  out  in  the  ordinary  expenses  of  his 
family,  and  deliver  up  unto  the  said  commissioners  by  the  said 
commission  authorised,  or  the  major  part  of  them,  all  such  part 
of  his  the  said  George  Pog^s  goods,  wares,  merchandises,  money, 
estate,  and  effects,  and  all  books,  papers,  and  writings  relating 
thereto,  as  at  the  time  when  he  the  said  George  Page  was  so 
first  before  Henry  Bevell  Mej/noldSy  Robert  Joseph  Chambers^  and 
Joseph  Hickeyj  the  major  part  of  the  said  commissioners  in  the 
said  commission  named  and  authorised,  to  wit,  on  the  ssdd  3d  day 
of  October  in  the  58th  year  aforesaid,  at  Guildhall  aforesaid,  in 
the  parish  and  ward  last  aforesaid.  In  London  aforesaid,  were  in 
his  possession,  custody,  or  power  (the  necessary  wearing  apparel 
of  him  the  said  George  Page^  and  the  necessary  wearing  apparel 
of  the  wife  and  children  of  the  said  George  Page  only  excepted), 
but  feloniously  did  make  default,  and  a  wiUiil  omission,  in  not 
submitting  to  be  examined  as  aforesaid,  to  wit,  on  the  3d  day  of 
October  in  the  58th  year  aforesaid,  at  GmldAaU  aforesaid,  in  the 
parish  and  ward  last  aforesaid,  in  London  aforesaid,  with  intent 
to  defraud  the  creditors  of  him  the  said  George  Page^  against 
the  form  of  the  statute,"  &c* 

The  notice  required  by  act  of  parliament  had  been  served  on 
the  prisoner,  by  which  he  was  directed  to  attend  on  the  3d  of 
October^  1818,  (being  the  last  day  appointed  for  his  surrender 
and  examination),  before  the  commissioners  named  in  the  ccxn- 
mission  of  bankruptcy  issued  agunst  him,  and  there  to  make  a 
fiiU  discovery  <^id  disclosure  of  his  effects  and  estates,  real  and 
personaL  On  that  day  the  prisoner  appeared,  and  took  the  oath 
administered  to  him  by  the  commissioners^  and  was  examined^  as  to 
what  property  he  had  in  his  possession,  or  under  bis  controuL 
To  some  of  the  questions  that  were  put  to  the  prisoner  as  to  his 
property,  and  especially  as  to  a  sum  of  5002.,  he  declined  giving 
any  answers,  and  to  other  questions  the  prisoner  gave  evasive 
and  insufficient  answers.  The  prisoner  stated  that  this  was 
not  done  with  the  intention  of  defirauding  his  creditors,  or 
to  evade  justice,  but  that  it  was  his  intention,  acting  under 
legal  advice,  to  contest  the  validity  of  the  commission  which 
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had  been  issued  against  him.  On  the  7th  of  November  (oU 
lowing,  the  prisoner  was  again  brought  before  the  commissioners, 
when  being  srvorUf  the  same  questions  were  put  to  him  as  at  the 
former  examination,  to  some  of  which  the  prisoner  declined 
giving  any  answers,  for  the  reasons  assigned  by  him  at  that 
examination.  On  the  28th  of  the  same  Naoember,  the  prisoner 
was  again  brought  before  the  commissioners,  and  again  examined 
on  his  oathf  some  of  the  questions  tendered  to  him  at  his  two 
former  examinations  were  again  put  to  him,  to  some  of  which  he 
again  refused  to  give  any  answer,  and  he  also  refused  to  make 
any  discovery  or  disclosure  of  his  estate  or  effects,  or  eater  into 
any  explanation  until  the  validity  of  the  commission  was  deter* 
mined. 

On  the  prisoner's  thus  refusing  to  give  any  explanation,  or  to 
make  any  discovery  or  disclosure  of  his  property,  the  present 
indictment  was  preferred  against  him;  and  on  the  trial  itwas  ob« 
jected,  on  the  part  of  the  prisoner,  diat,  behaving  surrendered  to 
his  conuxussion  and  taken  the  oath,  could  not  be  guilty  of  felony 
by  giving  insufficient  answers  to  the  questions  put,  or  by  declin«» 
ing  altogether  to  answer  such  questions. 

The  learned  Judge  told  the  jury,  that  if  they  thought  the  con- 
duct of  the  prisoner  in  giving  insufficient  answers  to  some  of  the 
questions,  and  refusing  to  answer  other  questions  proceeded  horn 
an  intention  to  defraud  his  creditors,  by  preventing  them  from 
getting  at  his  property,  that  he  was  guilty  of  felony  within  the 
statute  on  which  he  was  indicted ;  but  if  they  thought  that  the 
prisoner  believed  he  was  not  a  bankrupt,  and  that  he  was  not 
bound  to  be  examined,  and  that  by  subn^tting  to  be  examined, 
he  should  prejudice  his  right  to  supersede  his  commission ;  in 
that  case  his  conduct  could  not  be  said  to  proceed  from  an  intent 
to  defraud  his  creditors ;  and  that  his  case  was  not  within  the 
statute. 

The  jury  found  the  prisoner  guilty. 

The  first  question  for  the  opinion  of  the  Judges  was,  whether 
the  jury  having  found  that  the  insufficiency  of  his  answers  and  his 
refusal  to  answer  questions,  proceeded  from  an  intent  to  defraud 
his  creditors,  the  prisoner  was  properly  convicted. 

The  act  of  bankruptcy  on  which  the  commission  against  the 
prisoner  was  founded,  was  his  lying  m  prison,  from  the  4th  June^ 
1818,  to  the  15th  of  August^  in  the  same  year* 
On  the  16th  of  April,  1818,  the  prisoner  was  committed  to 
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1819.         Neonate  by  the  warrant  of  a  magLstrate,  upon  the  certificate  of 
p^   .r  rr       the  commissioners  of  bankrupts,  under  a  commission  that  had 
been  issued  against  him,  which  commission  had  afterwards  been 
superseded.   On  the  16th  of  the  same  month,  he  was  brought  by 
liabeas  corpus  into  the  King's  Bench,  and  surrendered  in  discharge 
of  hb  bail  in  several  actions;  but  it  appearing  that  he  was  charged 
with  the  magistrate's  warrant,  he  was  taken  out  of  the  custody  of 
the  marshal,  and  re-committed  to  Newgate  charged  with  the 
actions  and  warrant.     On  the  1 8th  of  Aprils  the  commissioners 
acting  under  the  first  commission,  caused  the  prisoner  to  be 
brought  before  them,  and  committed  him  to  ^<?tqga^  for  refusing 
to  be  sworn  or  to  give  any  account  of  his  propert}'.     On  the 
24th  of  Aprils   the  same  commissioners  again  committed   the 
prisoner  for  refusing  to  answer  certidn  questions  put  to  him. 
On   the   27th   of  Aprils   the  prisoner  was  discharged  by  the 
Court  of  King's  Bench,  firom  the  arrests  dated  the  18th  and  24th 
of  April;  and  he  was  re-conmiitted  by  the  Court  until  he  should 
submit  himself  to  be  examined  by  the  commissioners  named  in 
the  commission,  or  the  major  part  of  them.   On  the  12th  of  May, 
the  commissioners  certified  that  they  did  not  further  intend  to  ex- 
amine the  bankrupt ;  and  that  they  consented  to  his  discharge,  if 
the  Court  of  King's  Bench  thought  proper  to  discharge  him  from 
imprisonment,  under  their  rule.     On  the  15th  of  Mi^,  he  was 
brought  by  habeas  corpus  from  Nea^atey  and  committed  by  Mr. 
Justice  Holroyd,  to  the  King's  Bench  prison,  cbaiged  with  the 
difierent  actions  in  which  he  was  detained,  and  also  with  the  war- 
ant  and  rule  of  the  king's  bench.     On  the  4th  of  Jime,  an  order 
of  Mr.  Justice  Abbott,  was  obtained  by  the  prisoner's  attorney, 
(which  was  drawn  up  on  the  5th)  which  discharged  the  prisoner 
from  all  detainers  against  him  except  those  in  the  civil  cases.  Hiat 
order  was  obtained  in  term  time ;  it  was  not  made  a  rule  of  court, 
mid  was  not  acted  upon,  and  the  prisoner  remained  in  the  King's 
Bench  prison  until  the  15th  of  August^  1818,  when  the  commis- 
sion of  bankrupt  issued  agamst  him,  under  which  he  was  required 
to  be  examined  on  the  Sd  of  October  following. 

It  was  insisted  on  the  part  of  tlie  prisoner,  that  although  he  con- 
tinued in  the  King's  Bench  prison  from  the  4th  o(Jun£y  to  the 
15th  of  August  charged  with  debt,  yet  as  the  magistrate's  warrant, 
for  which  he  was  detained  until  he  should  be  discharged  by  due 
course  of  law,  was  not  got  rid  of,  and  the  rule  of  the  Court  of 
King's  Bench  (and  which  it  was  insisted  was  not  discharged  by 
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Mr.  Justice  Abbott's  order)  was  still  in  force,  the  prisoner  was 
not  detained  merely  for  debt;  and  that  such  detainer  therefore  was 
noact  of  bankruptcy  and  exparteBawes,  4  Ves.  168.  was  referred  to. 

The  learned  Judge  thought  that,  as  the  prisoner  could  at  any 
time  get  rid  of  this  warrant  of  commitment  and  the  rule  of  the  Court 
of  King's  Bench  by  submitting  to  be  examined,  his  case  was  not 
like  that  otBawe^  who  was  detained  in  prison  under  a  judgment 
for  a  crime  of  which  he  had  been  convicted ;  and  he  also  thought 
tliat  Mr.  Justice  Abbott's  order  did  not  discharge  the  rule  made 
by  the  Court,  but  liberated  the  prisoner,  upon  the  occurrence  of  a 
new  circumstance  subsequent  to  the  making  the  rule,  viz.  the  certi- 
ficate of  the  commissioners,  that  they  did  not  intend  to  proceed  any 
further  under  that  commission  of  bankrupt.  If  the  prisoner  who 
obtained  that  order  had  acted  on  it,  he  might  have  been  discharged 
from  every  detainer  except  those  on  account  of  debts;  therefore 
his  lying  in  .prison  was  an  act  of  bankruptcy. 

The  second  question  therefore  for  the  opinion  of  the  Judges 
was,  whether  the  prisoner's  lying  in  prison  under  the  circum- 
stances already  stated,  was  an  act  of  bankruptcy. 

In  TVinity  term,  1819,  the  Judges  met  and  considered  this 
case.  A  majority  of  the  Judges  held,  that  if  the  bankrupt  sur- 
rendered in  due  time,  and  at  the  time  of  such  surrender  submit- 
ted to  the  jurisdiction  of  such  commissioners,  and  took  the  oath 
which  they  required,  his  subsequent  refusal  to  answer  particular 
questions,  was  not  within  that  clause  of  the  statute  which  creates 
the  capital  offence.  The  Judges  thought  the  statute  did  not 
contain  words  to  shew  a  clear  intention,  to  make  a  subsequent 
non-submission  a  capital  offence,  if  there  had  once  been  a  ^^  sub- 
mitting and  surrendering;"  and  that  both  the  practice  and  the  form, 
under  the  bankrupt  law,  consider  the  submitting,  &c.  as  confined 
to  the  time  of  the  surrender ;  and  so  does  the  5tli  section  of  the 
statute.  The  Judges,  on  these  grounds,  held  that  the  conviction 
was  wrong.  It  does  not  appear  that  the  Judges  expressed  any 
opinion  upon  the  other  question,  namely  whether  the  prisoner's 
lying  in  prison,  under  the  circumstances  stated  in  the  case, 
ajQiounted  to  an  act  of  bankruptcy,  (a) 


(a)  Sec  however  the  report  of  this  case  in  1  Brod.  &  Bin^  317.  where  it  is 
stated  that  the  Judges  were  unanimously  of  opinion  that  it  was  a  clear  act  of 
bankruptcy. 
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1819. 


REX  V.  ADAM  WAGSTAFF. 

Indictment  on  Xhe  prisoner  was  tried  before  Lord  Chief  Justice  Abbott, 
(a)  for  sending  ^^  ^^  summer  assizes  for  the  county  of  Noitingkamj  in  the  year 
a  threatening  1819,  upon  an  indictment  for  sending  a  threatening  letter  to 
Dropping  a       Richard  Dennis. 

letter  m  a  j^^  g^^  count  of  the  indictment  charged,  that  Adam  Wasstaff 

man's  way  in  &     »  -t>    a/ 

order  that  he  on  the  14th  March  1 819,  at  &c.  knowingly,  and  feloniouslj  did 
h^Miidtnl!?^  send  to  one  Richard  Detmis  a  certain  letter  in  writing  signed 

him.  The        with  a  fictitious  name,  (that  is  to  say)  ^<«7.  GenraULu^  directed 

flendinff  will 

be  wit£in  the    ^  ^®  said  Richard  Dennis  by  the  name  of  **  Richard  Dennisf** 

'^^fh  h  threatening  to  kill  and  murder  the  said  Richard  Dennis,  a  sub- 
party  saw  the  j^ct  of  the  king  (which  letter  was  set  forth  in  the  indictment)  and 
S^rtter**  tf^    subscriped  as  follows  «  Richard  Dennisf,  J.  GenraU  Lud,"  against 

the  prisoner  the  statute,  &c.  The  second  count  was  the  same  as  the  first, 
did  not  think 

the  party  knew  him,  and  intended  he  should  not.  Though  the  contents  may  lead  the  party  to 
si^pect  who  wrote  the  letter,  thb  will  be  no  answer  to  the  charge,  unless  they  show  that  the 
prisoner  did  not  mean  to  conceal  himself. 
But  see  the  4G.4.  c.54.  #.5.(*) 

(a)  The  97  G,2.  c.  15.,  after  reciting  so  much  of  9  G^.  1.  r.  22.  as  relates  to 
sending  threatening  letters,  enacts.  That  if  any  person  from  and  after  the  1st  of 
May,  1754,  shall  knowingly  send  any  letter  without  any  name  subscribed 
thereto,  or  signed  with  a  fictitious  name,  threatening  to  kill  or  murder  any  of 
His  Majesty's  subjects,  or  to  bum  their  houses,  out-houses,  bams,  stacks  of 
com  or  grain,  hay  or  straw,  though  no  money  or  penaon  or  other  Taluable 
thing  shall  be  demanded  on  or  by  such  letters,  being  thereof  convicted,  shall 
be  adjudged  guilty  of  felony  without  benefit  of  cleigy. 

(b)  By  4  G.4.  c.  54.  i,3.  so  much  of  9  G.  1.  <;.22.,  S7  G.  2.  c.  15.  and  50  G.S. 
r.24.  as  relates  to  sending  and  deliyering  threatening  letters,  h  (except  as  to 
previous  oflfences)  repealed ;  and  by  that  secHon  it  is  enacted.  That  from  and 
after  the  passing  of  this  act,  if  any  person  shall  knowingly  and  wilfiiUy  send  or 
deliver  any  letter  or  writing,  with  or  withotU  any  name  or  ngnatmre  subtcribcd 
thereto,  or  with  a  fictitious  name  or  signature,  demanding  money  or  other 
valuable  thing,  or  threatening  to  kill  or  murder  any  of  His  Majesty's  subjects, 
or  to  bum  or  destroy  his  or  tiidr  houses,  outhouses,  bams,  stacks  of  corn  or 
grain,  hay  or  straw,  any  person  so  offending,  being  thereof  lawfully  convicted, 
shall  be  liable  to  be  transported  for  life,  or  for  such  term,  not  less  than  seven 
years,  as  the  court  shall  adjudge,  or  be  imprisoned  only,  or  be  imprisoned  and 
kept  to  hard  labour  in  the  common  gaol  or  house  of  correction  fof  any  term 
not  exceeding  seven  years. 
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only  threatening  to  burn  the  house  and  outhouse  of  the  said        1819. 
Richard  Dennis.  wITi^s 

The  following  is  a  copy  of  the  letten  C^ase. 

<<  Rickard  Dennifff 

If  you  keep  that  Rouge  in  you  house  Ned  shall  visit 
you  and  we  shall  be  aqpt  too  give  you  a  little  could  led  and  you 
cattle  too  if  you  dont  get  shoot  ove  im  very  soon  and  Need  will 
set  you  all  on  fire  and  you  framest  Need  will  send  them  too  Hell 
And  Hall  ove  you  too  and  you  sheep  Ned  will  ham  string  And 
ef  you  don  thay  will  send  me  word  in  the  course  ove  a  day. 

<<  March  the  12.  J.  Genrall  Lud. 
(Directed) 

^^  Richard  Denni^, 
«  J.  GenraU  Lud.*" 

At  the  trial,  it  appeared  that  the  prosecutor  Dennis  was  a  far- 
mer and  frame-work  knitter ;  that  the  prisoner  was  also  a  frame- 
work knitter  and  lived  very  near  to  the  prosecutor,  and  had 
formerly  worked  at  a  frame  belonging  to  the  prosecutor.  The 
prosecutor  could  not  write  or  read,  and  was  an  infirm  and 
nervous  man,  and  his  complaint  was  attributed  to  a  violent  out- 
rage committed  at  his  house  some  time  previous,  by  the  people 
called  Luddites. 

It  also  appeared  that  shortly  before  the  time  of  the  supposed 
offence^  which  was  on  Sunday  the  14th  March  1819 ;  one  Twisty 
who  worked  for  the  prosecutor  as  a  journeyman,  had  been  ex- 
amined before  some  justices  on  a  complaint  against  the  prisoner 
on  the  game  laws,  and  that  the  prisoner  had  afterwards  required 
the  prosecutor  to  dismiss  Tmistj  that  he  might  not  again  appear 
against  him,  and  upon  the  prosecutor's  saying  he  could  not  do  so 
because  TmUt  belonged  to  the  parish,  he  used  some  threatening 
expressions  towards  the  prosecutor. 

The  evidence  as  to  the  sending  of  the  letter  was  as  follows : 
Dennis  the  prosecutor  swore,  that  on  Sundca/  the  14th  of  March , 
a  little  afi;er  seven  in  the  evening,  as  he  was  going  through  his 
bottom  gate  (the  gate  nearest  to  his  house),  the  prisoner  was 
coming  through  the  other  gate  (the  gate  nearest  the  road) ;  that 
when  the  prosecutor  got  to  his  door,  the  prisoner  came  up  and 
dropped  a  paper  into  the  yard  upon  the  step,  from  his  right 
hand,  stooping  and  holding  himself  by  his  left  hand*    The  pri- 
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1819.  soner  then  went  off  the  nearest  way  for  his  own  house,  as  hard  sis 
Waost  •  '^^  could.  The  prosecutor  went  back  and  saw  the  prisoner  go  to 
Cfl^;  his  own  door.  The  prosecutor  returned  home,  and  told  his  wife 
to  go  out  and  look  after  the  cows.  The  wife  of  the  prosecutor, 
who  was  called  as  a  witness  stated,  that  her  husband  came  in  a 
good  deal  iSurried,  that  she  went  out  immediately,  and  took  a 
lanthom  with  her  to  go  to  the  cows  and  picked  up  the  letter  on 
the  steps.  She  first  read  it  herself^  and  afterwards  read  it  to  her 
husband;  she  swore  tliat  the  letter  was  the  prisoner's  hand- 
writing. 

The  prisoner  was  seen  writing  a  letter  on  Stmdai/j  the  14th  of 
March :  and  it  was  proved  by  another  witness,  that  the  prisoner 
had  told  him  that  he  wrote  the  letter  which  Dennis  picked  up. 
That  he  took  it  and  dropped  it,  and  would  be  damned  if  any 
body  ever  saw  him ;  and  that  he  knew  Dennis  could  not  do  any 
thing  with  him,  for  he  could  write  two  or  three  sorts  of  writing. 

The  receipt  of  the  letter  by  Dennis  had  been  talked  of  before 
the  prisoner  was  apprehended ;  he  was  not  apprehended  for  some 
time,  by  reason,  as  it  was  said,  of  the  absence  of  Mr.  A.,  the  only 
justice  who  lived  in  the  parish. 

The  prisoner's  counsel  took  three  objections.  First,  That  this 
was  not  a  sending  within  the  statute.  Secondly,  That  this 
was  not  a  sending  to  Dennis,  as  charged  in  the  indictment. 
Thirdly,  That  the  case  was  not  within  the  statute,  because 
Dennis  must  know  Jrom  whom  the  letter  came;,  and  referred  to 
Hening's  case,  2  East,  P.  C.  11 16. 

Abbott  Ld.  C.  J.  left  it  to  the  jury  to  say,  whether  they 
thought  the  prisoner  carried  the  letter  and  dropped  it,  meaning 
that  it  should  be  conveyed  to  Dennis,  and  that  he  should  be 
made  acquainted  with  its  contents ;  directing  them  to  find  the 
prisoner  guilty,  if  they  were  of  opinion  in  the  affirmative ;  and,  if 
otherwise,  to  acquit  him. 

The  jury  returned  a  verdict  of  guilty. 

Abbott  Lord  C.  J.  then  desired  the  jury  to  say,  whether  in 
their  opinion,  the  prisoner^  at  the  time  he  carried  and  dropped 
the  letter,  intended  that  Dennis  should  know  him,  or  supposed 
that  J)ennis  did  know  him. 

The  jury  answered  this  in  the  negative. 

Abbott  C.  J.  respited  the  judgment  in  order  that  the  opinion 
of  THE  Judges  might  be  taken  upon  this  case. 

17 
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*    In  Michaelmas  term,  1819,  the  Judges  met,  and  considered        1819. 
this   case.      They  held  the  conviction   rixrht.      The  Judges    „  -  ^  ■^■_, 

^  ^        _  ^  WAOSTAFri 

thought  a  letter  dropped  near  the  prosecutor  with  intent  that  it  Case, 
might  reach  him,  was  a  sending  of  it  to  him.  They  also  thought, 
that  although  the  prosecutor  saw  the  prisoner,  yet  as  the  prisoner 
did  not  suppose  he  knew  him,  and  meant  that  he  should  not,  it 
was  no  answer  to  the  charge;  and  although  the  letter  when 
read,  contained  expressions  that  might  make  the  prosecutor  sus- 
pect the  prisoner,  yet  as  thesef  expressions  were  not  so  explicit  as 
to  show  the  prisoner  did  not  mean  to  conceal  himself,  the  case 
did  fall  within  the  principle  laid  down  in  Hening^s  case,  2  East, 
P.  C.  1116.  (a) 


REX  V.  JOHN  DICKINSON.  1819- 

Ihe   prisoner  was    tried   and  convicted  before   Mn   Justice  If  witnesses  go 
Bayley,  at  the  summer  assizes  for  the  county  of  York,  in  the  ^*^^®.''*® 
year  1819,  of  stealing  a  heifer;  but  after  his  conviction,  it  ap-  without  being 
peared  that  the  witnesses  had  attended  before  the  grand  jury  bUl  is  found 
without  having  been  sworn,  a*»d  the  pri- 

The  learned  Judge  thought  the  objection  came  too  late  after  and  convicted, 

the  conviction,  and  therefore  passed  sentence  upon  the  prisoner :  ''  **  proper  to 

.  i  IT  ?  recommend 

but  reserved  the  point  for  the  consideration  of  the  Judges.  him  for  a  free 

In  Michaelmas  term,  1819,  the  Judges  met,  and  considered  P*"^°"- 
this  case.     They  considered,  under  these  circumstances,  that,  as 
a  matter  of  discretion,  it  would  be  better  to  direct  application  to 
be  made  for  a  pardon,  without  deciding  upon  the  validity  of  the 
objection. 


(a)  Vide  Re*  v.  Paddle,  East.T.  18SS,  poit. 


D  D 
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REX  V.  THOMAS  TYERS. 

Au  indictment  I  HE  prisoner  was  tried  before  Lord  Chief  Justice  Abbott, 
forembezzbr^  ^^  ^®  summer  assizes  for  the  county  of  NottingAamy  in  the  year 
according  to      1819)  upon  the  following  indictment. 

of^dw  proper-  NOTTINGHAMSHIRE.  The  jurors  for  our  lord  the  king,  upon 
ty  embezzled,    their  oath  present,  that  Thomas  TyerSy  late  of  the  parish  of  St. 

Manfj  in  the  town  of  Notfinghamf  and  county  of  the  same  town, 
labourer,  on  the  8th  of  February^  59  G.  S.  at  the  parish  aforesaid, 
in  the  town,  and  county  "of  the  town  aforesaid,  was  clerk  to  Samuel 
DevereUj  Thomas  Lcmcy  Edward  AUatt  Smanny  John  Brought 
WiUiam  Eyre^  and  Hercules  Bairett^  and  was  eiAployed  and  en- 
trusted by  them  to  receive  money  and  notes,  for  and  on  their  ac- 
count ;  and  being  such  clerk  so  employed  as  aforesaid,  did  then 
and  there,  by  virtue  of  such  emplojrment,  receive  and  take  into 
his  possession  the  sum  of  one  poand  two  shillings  and  sixpence^  in 
monies  numbered^  and  six  promissory  notes  for  the  payment  and  of 
the  value  of  one  pound  each^  for  and  on  the  account  of  them  the 
said  &  2).,  T.  Zr.,  E.  A.  S.j  J*  B.,  W.  £.,  and  H.  A,  his  said  mas- 
ters and  employers ;  and  afterwards,  to  wit,  on  the  same  day, 
and  in  the  year  aforesaid,  with  force  and  arms,  at,  &c.  aforesaid, 
fraudulently  and  feloniously  did  embezzle  and  secrete  part  of 
the  said  monies  and  notes,  to  wit,  the  sum  ofjy);een  shillings  and 
seven-pence  half-penny  in  monies  numbered,  and  one  promissory 
note  for  the  payment  and  of  the  value  of  one  pound.  And  so 
the  jurors  aforesaid,  upon  their  oath  aforesaid,  say  that  the  said 
Thomas  Tyers,  in  manner  and  form  aforesaid,  feloniously  did 
steal,  take,  and  carry  away,  from  the  said  S.  D.y  T  Z.,  E.  A.  S*, 
jr.  5.,  W.  E.J  and  H.  jB.,  the  said  sum  ofj^een  shillings  and 
seven-pence  halfpenny^  in  monies  numbered,  of  the  monies  of  the 
said  5.  JD.,  T.  i.,  E.  A.  -S.,  J.  A,  W.  E.,  and  H.  B.j  and  the 
said  one  promissory  note^  the  said  note  being  the  property  of  the 
said  S.  JD.,  T.  i.,  E.  A.  S.y  J.  A,  W.  E.,  and  H.  B.,  and  the 
sum  of  money  payable  and  secured  thereby,  being  then  due  and 
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unsatisfied  to  the  said  S.  X>.,  T.  L.^  E.  A.  &,  J.  B.j  W.  £.,  and 
H.  B»j  the  proprietors  thereof,  for  whose  use,  and  on  whose 
account  the  said  sum  of  one  pound  two  shillings  and  sixpence, 
in  monies  numbered,  and  the  said  six  promissory  notes  were  de- 
livered to,  and  taken  into  the  possession  of  him  the  said  Thomas 
7]^ef'Sf  being  such  clerk  so  employed  and  entrusted  as  aforesaid, 
against  the  statute,  &c.,  and  against  the  peace,  &c.  The  second 
count  was  the  same  as  the  first,  stating  that  the  prisoner  was 
clerk  to  the  said  Edward  AUatt  Swantij  John  Brought  William 
Eyre^  and  Hercules  Barrett  only.  The  third  count  was  the  same  as 
the  first,  stating  that  the  prisoner  was  servant  to  the  said  Samuel 
Deverell,  Thomas  Zotoe,  Edward  AUatt  Swann,  John  Brought 
William  Eyre^  and  Hercules  Barrett.  The  fourth  count  was  the 
same  as  the  second,  stating  the  prisoner  was  servant  to  the  said 
Edward  Attatt  Swann^  John  Brought  William  Eyre,  and  Hercules 
Barrett  only. 

At  the  triaT  the  following  Tacts  appeared  in  evidence :  — 
At  the  time  of  the  alleged  embezzlement,  and  for  some  time 
previous  thereto,  Samud  DevereU  and  Thomas  I/me^  were 
the  churchwardens  of  the  parish  oiSt.  Mary,  in  Nottingham^  and 
Swanfij  Broughj  Eyre,  and  Barrett^  were  the  overseers  of  the 
poor  of  the  same  parish.  The  prisoner  had,  for  some  years, 
acted  as  clerk  to  the  parish  officers  at  a  salary  of  90/.  a  year, 
voted  by  vestry ;  but  it  was  said,  that  the  officers  for  the  time 
being  might  appoint  whom  they  chose.  The  four  overseers  di- 
vided the  duties  of  the  year  among  themselves,  each  taking  one 
quarter.  There  were  several  books  kept,  and  among  others,  a 
book  called  the  summoning  book,  for  the  entry  of  payments  made 
by  persons  summoned  before  the  magistrates  as  de&ulters.  One 
Joseph  Bawson  had  been  duly  rated  for  his  dwelling-house,  in 
respect  whereof  he  was  ten  shillings  in  arrear.  The  prisoner 
suggested  that  Bawson  ought  to  pay  for  a  burgess  part  of  Gosy 
^fiMy  which  he  had  occupied,  but  for  which  he  was  not  actually 
rated ;  and  the  prisoner  summoned  BMWSfm  before  the  magistrates. 
On  the  8th  of  Fehruaryj  1819,  Bawson  attended  in  pursuance 
of  the  summons.  The  prisoner  and  Sn»nn,  one  of  the  overseers, 
also  attended ;  and  in  answer  to  Bawson^s  enquiry  as  to  the  sum 
that  he  was  to  pay,  the  prisoner  told  him  71.  2s.  6(f.,  for  twenty 
books  for  the  burgess  part.    Bawson  was  then  excused  the  pay- 
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ment  of  the  ten  shillings  for  his  house,  and  paid  down  7/.  25.  6^ 
viz*  six  pounds  in  notes,  and  1/.  2s.  6d.  in  silver.  Several 
other  defaulters  attended,  and  made  payment  on  the  same 
day.  Swann^  the  overseer,  took  the  notes  and  placed  th^m 
on  a  heap  with  others  before  the  prisoner  and  himself  on  the 
table;  and  the  prisoner  took  the  1/.  2s.  Sd.  in  silver  and  counted 
it,  and  put  it  to  a  heap  of  silver  before  himself  on  the  table.  At 
the  close  of  the  day  the  whole  account  was  cast  up  and  found 
correct,  and  the  prisoner  took  possession  of  the  notes.  The  pri- 
soner at  this  meeting  entered,  in  his  own  hand,  the  ?/.  2s,  6d*  in 
the  summoning  book ;  and  afterwards  took  home  with  him  the 
book,  notes,  and  cash.  From  this  book,  the  entrj''  of  7L  2s.  6d. 
was  erased,  and  the  sum  of  51.  6s.  lO^d,  substituted  for  it;  and 
the  prisoner  had  only  accounted  to  the  parish  officers  for 
51.  6s.  lO^cZ.,  in  respect  o(  Bawson^s  payment. 

Abbott  Ld.  C.  J.  left  the  question  of  fraud  to  the  jury,  and 
they  found  the  prisoner  guilty. 

The  counsel  for  the  prisoner,  objected  that  this  case  upon 
the  evidence  was  out  of  the  statute,  because  all  the  money  had, 
as  he  suggested,  been  in  the  hands  of  Swanrij  one  of  the  em- 
ployers of  the  prisoner,  and  had  been  delivered  by  him  to  the 
prisoner. 

Abbott  Ld.  C.J.  was  of  opinion,  that,  upon  the  evidence, 
the  silver  never  was  in  the  hands  of  Swarm.  Another  objection, 
however,  occurred  to  his  Lordship,  namely,  that  the  evidence 
did  not  show,  that  the  identical  notes  or  money  received  from 
Rawson  were  embezzled.  The  evidence  showed  that  he  had 
accounted  for  a  less  aggregate  sum  than  he  had  actually  re- 
ceived on  that  day,  and  that  he  had  endeavoured  to  conceal 
this,  by  ascribing  to  Rawson  a  less  payment  than  Rawson  had 
actually  made ;  but  he  might  possibly  have  paid  over  every  note, 
and  every  piece  of  silver  received  from  Rawson^  or  might  have 
delivered  that  silver  at  the  meeting  to  other  persons  in  change : 
he  therefore  respited  the  judgment,  in  order  to  take  the  opmion 
of  THE  Judges  upon  the  propriety  of  this  conviction. 

In  Michaelmas  term,  1819,  the  Judges  met  and  considered 
this  case.  They  were  of  opinion,  that  as  the  prisoner  might  have 
paid  over  the  whole  of  what  he  received  for  the  7/.  2s.  6rf.,  and 
have  taken  the  1/.  155.  7d.  from  the  other  monies  he  received, 
that  he  was  improperly  convicted.  The  Judges  were  of  opinion. 
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that  there  was  nothing  to  show  the  prisoner  had  stolen  any        1819. 

part  of  the  money  he  was  charged  with  stealing,  and  relied  on  J      \^ 
the  Mex  v.  Fitmeaux  (a),  as  a  case  in  point. 


REX  V.  JOHN  WEBB.  WW 

1  HE  prisoner  was  tried  before  Mr.  Justice  Best,  at  the  sum-  ^  ^ju  ^^g  ^ 

mer  assizes  for  the  county  of  WiltSi  in  the  year  1819.  dressed  to 

The  indictment  charged  the  prisoner  with  feloniously  forging  manufacturer, 

and  counterfeiting  a  certain  bill  of  exchange,  as  follows :  —  J^mford, 

«  WiUan,  Wilts,  Dec.  21,  1818.  Serfti'' 

«  £  154.  19s.  Od.  bill  with  an 

"  Two  months  after  date,  pay  to  my  order,  one  hundred  th^on  made 

and  fifty-four  pounds,  nineteen  shillings,  for  value  received,  and  by  ^•-5-.  who 

^  ^         ^  „                                                                                            '  did  not  live  at 

balance  of  account.  Romford^  and 

"John  Webb.  wasnotabaize 

manuracturer. 

"  To  Mr.  Thomas  Bawderiy  Held,  that  the 

«  Baize  Manufacturer.  &d^p. 

"  Bxmtford,  tion  and  addi- 

<<  -p        »  ^<>"  where  a 

LdSsex,  fulge  name  was 

**  Accepted,  Thomas  Bawden,  not  assumed, 

'■  and  where 

"  payable  when  due,  at  No.  40,  there  was  no 

«  Castle  Street,  Holbom,  London."  P®"^".     ,. 

'                ^  answenngthe 

with  intent  to  defraud  Wadham  IxKke,   WiUiam  Hughes,  and  addition  was 

Henry  Saunders,  against  the  statute,  &c.  not  a  forgenr, 

,           _,          ,                -  X    n  ^     '       t  S.C.  3  Brod. 

The  second  count  charged  the  prisoner  with  feiomously  utter-  &  Bing.228. 

ing  and  publishing  as  true,  the  said  bill  of  exchange,  with  the 
like  intent  The  third  count  was  for  forging  an  acceptance  (set- 
ting out  the  acceptance  as  before),  with  the  like  intent:  and  the 
fourth  count  was  for  uttering  and  publishing  the  said  accept- 
ance,  with  the  like  intent. 

It  was  proved  on  the  part  of  the  prosecutor,  that  no  one  of 
the  name  of  Thomas  Bowden  (the  person  appearing  on  the  bill 


(a)  Supra,  355.    But  see  Rejf  v.  Hale,  Mich.  T.  1^21.  pott. 
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to  be  the  acceptor),  lived  at  N^  40,  Castle  Street^  Hcibomj  and 
that  no  such  person  ever  resided,  or  carried  on  business,  or  was 
ever  heard  of  at  Bjomfbrd  in  Et^x^  and  that  there  was  no  baize 
manufactory  in  Romford. 

On  the  part  of  the  prisoner,  it  was  proved  by  a  person  who 
stated  himself  to  have  been  a  partner  in  business  with  Thomas 
Bawden  (the  acceptor),  that  the  acceptance  was  the  hand-writii]||^ 
of  the  said  Thomas  Bowden.     On  the  cross-examination  of  this 
witness  it  appeared  that  Bowden  never  carried  on  the  business 
of  a  baize  manufacturer  at  Som/brd ;  and  that  the  prisoner  had 
known  Bowden  many  years.     It  further  appeared,  fix>m  the 
evidence  of  a  person  who  kept  the  house,  N^  40,  Castle  Street 
Holborrif  the  place  where  the  bill  was  made  payable,  that  he 
was  well  acquainted  with  the  hand-writing  of  the  said  Thomas 
Bofmderij    and    that   the  acceptance  was    in   Bawden^s   hand- 
writing ;  he  also  stated  that  he  was  surprised  at  Bawden^s  ac- 
cepting the  bill  payable  at  N^.  40,  Castle  Street^  HoUorttj  as  he 
did  not  reside  there,  and  had  no  authority  from  this  witness  to 
make  any  bills  payable  at  that  house. 

The  learned  Judge  desired  the  jury  first  to  consider  whether 
there  was  any  such  person  as  Thomas  Bawdetiy  and  if  there  was, 
whether  the  acceptance  was  his.  The  learned  Judge  also  told 
them,  if  there  was  no  such  person,  or  the  acceptance  was  not 
his,  and  that  the  prisoner,  at  the  time  he  offered  the  bill  to  the 
prosecutors,  knew  either  that  there  was  no  such  person,  or  if 
there  was,  that  he  had  not  accepted  it,  they  should  find  him 
guilty.  The  learned  Judge  further  directed  the  jury,  if  they 
thought  the  acceptance  was  B&wderis  writing,  to  find  whether 
he  ever  lived  at  Romford,  or  carried  on  the  business  of  a  baize 
mano&cturer  there ;  and  that  if  they  thought  Bawden  never 
lived  at  Romford,  or  carried  on  any  manufactory  there,  and  that 
the  prisoner,  who  appeared  from  the  evidence  to  be  acquainted 
with  him,  knew  that,  on  addressing  the  bill  to  Bcnoden,  as  baize 
manufiicturer  at  Romford,  he  was  giving  him  a  false  description 
for  the  fraudulent  purpose  of  giving  credit  to  the  bill,  they 
should  find  him  guilty ;  and  that  he  would  submit  the  propriety 
of  the  conviction,  under  these  circumstances,  to  the  Judges. 

The  jury  found  that  there  was  no  such  person  as  Humias 
Bowdefu  But  the  learned  Judge  being  of  opinion,  from  the 
evidence,  that  there  was  such  a  person,  and  that  the  acceptance 
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was  his  hand-writbg,  he  reserved  the  case  to  take  the  <^inion  1819. 
of  THE  Judges  on  the  point,  whether,  assuming  that  the  accept-  Ji  '  ,^  ^ 
ance  was  the  hand-writing  of  Bcnodeny  the  prisoner  by  the  giving 
on  the  face  of  the  bill  a  false  description  of  Bamden^  and  uttering 
the  bill,  after  it  was  accepted  by  Bawdenj  with  this  false  descrip- 
tion with  intent  to  defraud,  brought  himself  within  any  of  the 
counts  of  the  indictment  against  him.  {a) 

In  Michaebnas  term,  1819^  the  Judges  met  and  considered 
this  case.  A  majority  of  the  Judges  were  of  opinion,  that  the 
adopting  a  false  description  and  addition,  where  a  &lse  name 
was  not  assumed,  and  where  diere  was  no  person  answenng 
the  description  or  addition  was  not  a  forgery,  and  they  directed 
a  pardon  to  be  applied  for.  {b) 


REX  V.  EDWARD  PEEL.  vJiJfL/ 

1  HE  prisoner  was  tried  and  convicted  before  Mr.  Justice  An  indfctment 
Bayley,  at  the  summer  assizes  for  the  county  of  YorJc^  in  the  gheep^orwiy 
year  1819,  of  stealing  a  cow,  but  before  the  sentence  was  passed,  other  cattle, 
it  was  discovered  that  the  indictment  omitted  to  state  the  price  ^^  ascribe  to  it 

or  value  of  the  cow.  some  value,  for 

unless  the 
The  statutes  14  G.  2.  c.6.  and  15  G.  2.  c.S4.  make  it  felony,  value  exceeds 

without  benefit  of  clergj',  to  steal  any  sheep  or  cattle,  without  j^^jjf  ^f"b^' 
mentioning  the  price  or  value ;  but  the  learned  Judge  doubted,  a  capital 
whether  he  could  properly  pass  the  capital  sentence,  unless  the  ^  ^^' 
price  or  value  were  stated  in  the  indictment  to  amount  to  twelve- 
pence;  and  he  therefore  forebore  to  pass  the  sentence^  and  saved 
the  point  for  the  consideration  of  the  Judges. 


{a)  Vide  Parket  4*  Brown's  Case,  2  East,  P.  C.  965.  S.  C.  2  Leach,  C.  C. 
77S. 

(b)  In  Aor  V.  Hevey,  MS.  C.C.R.  1782,  the  Judges  held  that  uttering  a 
bill  with  a  genuine  indorsement,  under  pretence  of  being  the  indorser,  did  not 
subject  the  party  to  be  indicted  as  for  uttering  a  forged  instrument.  S.C.  2  East, 
P.  C.  85C. 

D  D   4 


^g  CKOWN  CASES  RESERVED. 

In  MicAadmas  term,  1819,  the  Judges  met  and  considered 
this  case.  The  majority  of  the  Judges,  viz^  Garrow  B., 
BuRRouGH  J.,  Wood  B.,  Graham  B.,  Richards  C.  B.,  Dal- 
las, C.  J.,.  Abbott  L.  C.  J.,  held,  that  although  the  15G.2.  hi 
terms  made  the  stealing  of  sheep,  cows,  &c.,  felony  without 
clergy,  yet  it  ought  in  construction,  and  in  analogy  to  thestatotea 
which  took  away  clergy,  to  be  confined  to  what  exceeded  the 
value  of  twelve-pence ;  and  therefore  they  were  of  opinion 
that  a  capital  sentence  could  not  be  passed.  Richardson  J.f 
HoLROYD  J.,  Park  J.,  and  Batley  J.,  thought  the  convictifM 
right,  and  that  a  capital  sentence  might  be  passed,  (a) 


v^iJ^  REX  V.  JOHN  FULLER. 

Robbery.  I  HE  prisoner  was  tried  before  Mr.  Baron  Garrow  (present 

properf y  upon  ^^*  JusTiCE  Bayley),  at  the  Old  Bailey  DecenAer  sessions  in 

the  charge  of    the  year  1819,  and  was  convicted  of  a  highway  robbery,  and  tak- 
an  unnatural     .  r  i.     r?       m    ^c     \'  • 

crime  will  not  ^"S  "'o^  John  Jbry^  \l.  \Ss.  his  monies. 

make  the  tak-       j|.  appeared  in  evidence  that  the  prosecutor,  John  Fry^  was 

mg  a  robbery,  ^"^  r  ^  ^^ 

if  It  18  parted     servant  to  a  gentleman  residing  in  Great  George  Street,  West^ 

fear  oHoM  of   ^^^^^'*  some  weeks  before  the  robbery  he  had,  with  another 
character,  but  person,  drank  at  an  ale-house  with  the  prisoner,  in  consequence 
pose  of  pro-      ^^  which  the  prisoner   became  acquainted  with   his  place  of 
secuting.  residence,  and  shortly  afterward  came  there  in    the  evening, 

and  said  he  wanted  to  borrow  ten  shillings  of  the  prosecutor, 
which  the  prisoner  said  he  should  have  again  when  his  arrears 
were  paid.  The  prosecutor  refused  to  let  him  have  ten  shillings, 
and  being  engaged  in  removing  the  things  from  the  table  after 
the  family  had  dined,  the  prosecutor  went  into  the  dining-room, 
leaving  the  prisoner,  who  would  not  go  away,  within  tlie  passage 
of  the  house.  On  the  prosecutor's  returning  from  the  dming- 
room,  the  prisoner  said  he  would  not  go,  and  as  the  prosecutor 
had  kept  him  waiting  he  would  have  ten  shillings,  and  a  1/.  note 
as  well.     The  prosecutor  again  refused  to  let  the  prisoner  have 


(a)  1  Hale,  P.  a  531. 
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the  money;  when  the  prisoner,  with  a  vulgar  expression,  and        1820. 
an  oath,  said,  "  If  you  don't  give  me  the  money  I  will  go      f^^ukTi 
in  to  your  master  and  swear  you  wanted  to  commit  an  unna-         Caae. 
tural    crime."     The  prosecutor,   anxious  not  to  disturb  the 
fiimlly,  and  in  the  expectation  that  he  might  secure  the  pri- 
soner at  some  future  time,  gave  him  a  1/.  note  and  ten  shil- 
lings in  silver,  with  which  the  prisoner  departed.     The  pro- 
secutor stated  the    circumstances  to  his   master,   who  deter- 
mined if  the  prisoner  should  apply  again,  to  take  measures  for 
bis  apprehension.     On  the  day  on  which  the  prisoner  was  ap- 
prehended,   he  (as  before)  came  to  the  house  soon  after  the 
family  had  dined,  and  rang  the  bell  at  the  street  door,  and  on  the 
prosecutor's  going  into  the  area,  the  prisoner  said,  *^  Come  up, 
I  want  to  speak  to  you."    The  prosecutor  went  up  to  the  pri- 
soner at  the  street  door;  the  prisoner  said,   ^*  I  want  four  shil- 
lings."    The  prosecutor  said,  "  Oh!  do  you?'  To  which  the 
prisoner  replied,  **  Yes;  and  four  shillings   I  must  have,  and 
damn  me  if  I  don't  pay  you.     When  I  get  my  arrears,  I  will 
pay  you  all."     The  prosecutor  said,  ^^  The  last  time  you  was 
here  you  had  1/.  105.,  and  you  stripped  me  of  all  my  money  ; 
but  if  you  will  go  with  me  to  Orchard  Street^  I  have  a  friend 
who  will  lend  me  the  money."     The  prisoner  said  he  would 
go,  and  that  he  would  not  leave  the  prosecutor  till  he  got  it  The 
prosecutor  took  the  prisoner  to  Orchard  Street^  to  a  const^lble's ; 
the  constable  not  being  at  home,  the  prosecutor  left  directions  for 
him  to  come  to  his  master's  house.    The  prisoner  waited  until 
the  prosecutor  came  out;  and  on  his  being  told  by  the  prose- 
cutor that  his  friend  was  not  at  home,  the  prisoner  said  he  would 
go  home  with  him,  and  would  not  leave  him  until  he  had  got 
the  money ;  and  he  followed  the  prosecutor  to  the  door  of  his 
master's  house,   llie  prosecutor  told  tlie  prisoner,  he  had  better 
meet  him  in  St,  Margarefs  church-yard;  and  if  his  friend  did 
not  come  he  would  get  some  money  some   where  else.     The 
prisoner  said  he  would  not  leave  him,  and  went  up  to  the  door. 
On  the  prosecutor's  ringing  the  bell,  the  prisoner  said,  ^<  Will 
you  meet  me  ?"    The  prosecutor  replied  that  he  would;  the  pri- 
soner then  went  away.     At  about  eight  o'clock  in  the  evening 
the  constable  came;  the  prosecutor  told  him  what  had  passed, 
and  the  appointment  he  had  made,  when  it  was  agreed  between 
them  tbftt  the  prosecutor  should  not  give  die  money,  which 
he  had  marked,  to  the  prisoner  in  the  cfanrch-yard,  but  should 
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18520*  bring  him  to  a  public  house  in  Little  George  Street^  where  there 
^  ' "  -  '■- '  was  more  light  The  prosecutor  went  out,  and  met  the  [Hrisonep 
Case.  opposite  his  master's  house,  and  said  to  him,  ^'  My  friend  is  not 
come,  you  had  better  go  away."  The  prisoner  said,  "  No ;  I  will 
be  damned  if  I  go  without  the  money."  The  prosecutor  told  him 
lie  possibly  might  be  able  to  get  it  at  the  public  house*  The 
prosecutor  then  went  into  the  public  house,  and  the  prisoner  wait- 
ed at  the  door ;  when  the  prosecutor  came  out,  he  told  the  pri- 
soner he  had  got  four  shillings.  The  prisoner  said.  Damn  his 
eyes  if  he  would  not  have  ten  shillings ;  and  on  the  prosecutor'is 
saying,  he  only  asked  for  four,  the  prisoner  said,  No,  he  did  not; 
but  he  would  have  ten.  The  prosecutor  said  he  had  two  half- 
crowns,  and  gave  them  to  the  prisoner,  and  told  him,  if  he  would 
come  up  in  the  morning  he  should  have  five  shillings  more,  the 
prisoner  said,  <^  Shall  I  ?"  The  prosecutor  told  him  he  should. 
The  officer  and  watchman  as  had  been  agreed,  then  came  up  and 
secured  the  prisoner,  and  took  the  marked  money  from  his  hand. 
As  the  prisoner  was  going  to  the  watch  house,  he  said  to  the 
prosecutor,  <^  Damn  you,  you  are  after  the  whole  battalion ;  I 
will  bring  them  to  prove  what  you  are." 

Upon  some  questions  put  to  the  prosecutor  from  the  Court,  he 
answered  that  he  gave  the  last  five  shillings  on  purpose  to  detect 
the  prisoner,  as  he  was  informed  he  could  not  swear  to  the  other 
money,  and  that  it  would  be  useless  to  proceed  against  him ;  he 
also  stated,  that  he  parted  with  it,  in  order  that  he  might  prosecute 
the  prisoner  for  the  former  money,  as  he  was  accused  of  a  thing 
he  knew  he  was  innocent  of,  and  that  he  had  parted  with  the 
money  the  first  time  from  the  threats  of  the  prisoner. 

For  the  prisoner  several  soldiers  of  the  guards  were  called,  who 
swore  that  the  prosecutor  had,  upon  several  occasions,  to  «ach  of 
them,  made  propositions  of  the  most  aboHunable  nature  in  terms 
the  most  disgusting. 

The  prosecutor  being  further  examined,  protested^  in  the  most 
solemn  manner,  that  there  was  not  any  foundation  for  any  of  diese 
assertions,  or  ibr  a  declaration  of  the  prisoner  that  he  had  been 
admitted  into  the  house  of  the  master  of  the  prosecutor,  and  that 
he  had  then  made  indecent  attempts  upon  his  person. 

The  jury  found  the  prisoner  guilty ;  but  with  the  concurrence, 
and  by  the  advice  of  Mr.  Justice  Batley,  the  learned  Judge  di- 
rected the  judgment  to  be  respited,  until  he  cpuld  submit  the 
case  for  the  consideration  of  the  Judges. 
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Jn  Hilary  term,  1 820,  the  Judges  Hiat  Tkmf  were  of  opinion,        I8£0. 

that  this  taking  did  not  amount  to  robtMjr^  «lld  the  prisoner  was  *_    ^  ""i ' 
recommended  for  a  limited  pardon^  {fii  Cmicu 


REX  p.  JOHN  BELSTEAD.  1820. 

The  prisoner  mm  IxmA  Jwft  .Moncted  before  Mr.  Justice  Iq  larceny  the 
Richardson^  9t  fi»  43ld  BaSey  sessions,  Fdmtaiy  ]  820,  of  ^^  f^i^ 
breaking  and  MKiffa^f^  &^  dwelling-house  of  James  Andersoti  ed  lodging 
in   the  dij  tinr  {Ae  said  James  Andtrson  and  others  being  ™!^|^a  asthe 
therein]^  mA  stealing  therein  certain  bed-curtains,   valences,  locker's  good^ 
shee^  ffOoirs,  pillow-cases,  pictures,  and  looking-glasses,  the  g^dsofthe 
propfitt^r  of  the  said  James  Anderson  original 

Tl|#  breaking  and  stealing  were  clearly  proved,  but  it  appeared 
that  James  Anderson  occupied  part  of  the  dwelling-house  himself, 
and  l^t  out  the  rest  in  ready-furnished  lodgings ;  and  that  the 
property  stolen  was  the  furniture,  of  a  room  let  by  Anderson  to 
one  ^punnas  Yomen  furnished,  at  half  a  crown  a  week,  and  that 
a  week  was  running  at  the  time  of  the  robbery.  Yomen  usually 
left  the  key  with  Anderson^s  wife  to  make  his  bed,  &c.,  and 
had  it  from  her  when  he  wanted  it  The  door  was  opened  by 
the  prisoner  by  means  of  a  false  key. 

The  learned  Judge  doubted  whether  Anderson  had  a  sufficient 
possession  of  this  furniture,  to  warrant  the  laying  of  the  property 
in  him,  and  therefore  submitted  this  point  for  the  consideration 
of  the  Judges. 

In  Easter  term,^  1820,  the  Judges  met,  and  considered  this 
case.  They  were  of  opinion  that  the  goods  should  have  been 
described  as  Yomen%  for  Anderson  was  not  entitled  to  the  pos- 
session, and  could  not  have  maintained  trespass.  They  held  the 
conviction  wrong,  (b) 


(a)  Vide  Rex  v.  Donelly,  2  East,  P.  C.  7 1 5.  S.  C.  1  Leach,  C.  C.  1 93.  Hick^ 
mat^s  Case,  8  East,  P.  C.  7SS.  S.  C.  1  Leach,  C.C.  378.  Reav^§  Case,  S  East, 
P.  C.  754..  Rex  v.  Cannon,  ante,  146.  Rex  v.  Bgerton,  ante,  315,  Elnutead'B 
Case,  MS.  C.C.R.  1802. 

(6)  2  East,  P.  C.  e,  16.  t.  S6.  Ward  v.  Macauktf,  4  T.  R.  489.  Gordon  V. 
Harper,  7  T.R.  9.  Rex  v.  Brunswick,  Ryan  &  Moody's  C.  C.R.Trin.  T.  1824, 
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1820. 


REX  V.  THOMAS  FOSTER- 


Indictment  for 
coinmitting  an 
unnatural  of- 
fence on  one 
John  Why- 
neard.  Convic- 
tion held  righty 
although  it 
was  proved 
the  name  was 
Wmyard,  and 
pronounced 
Wmnifard. 


1  HE  prisoner  was  tried  before  Mr.  Baron  Garrow  at  the 
Maidstone  Lent  assizes  in  the  year  1820,  for  c6mmitting  an  un- 
natural crime  on  one  John  Whyneard. 

The  person  on  whom  this  crime  was  convicted,  being  called 
as  a  witness,  said  that  his  name  was  spelt  Winyardj  but  it  was 
pronounced  Winnyard. 

The  prisoner  was  convicted,  and  received  sentence  of  death; 
but  execution  was  respited,  in  order  that  the  opinion  of  the 
Judges  might  be  taken  on  the  objection,  that  the  name  of  the 
witness  was  mis-spelt* 

In  Easter  term,  1820,  the  Judges  took  tliis  case  into  con- 
sideration, and  held  the  conviction  right. 


1820. 


REX  V.  THOMAS  HUTCHINSON  AND  JOSEPH 

BOFFEY. 


Larceny. 
The  goods  in  a 
dissenting 
chapel  vested 
in  trustees, 
cannot  be  de- 
icribed  as  the 
goods  of  a 
servant  who 
has  merely  the 
custody  of  the 
chapel  and 
things  in  it,  to 
dean  and  keep 
in  order, 
though  he  has 
the  key  of  the 
chapel,  and  no 
other  person 
but  the  mi- 
nister has 
another  key* 


1  HE  prisoners  were  tried,  before  Mr.  Justice  Richardson,  at 
the  Lent  assizes  for  the  county  of  Stafford^  in  the  year  1820;  and 
were  convicted :  Hutchinson  of  stealing,  and  the  prisoner  Bqffky 
of  receiving,  secreting,  &c.,  a  quantity  of  brass,  which  in  the 
first  count  was  laid  to  be  the  property  of  Thomas  Penn  and 
twenty  other  persons  therein  named,  and  in  the  second  count  to 
be  the  property  of  Samuel  Evans. 

The  property  stolen  formed  the  brass  chandelier  and  sconces 
(not  fixed  to  the  freehold)  of  a  chapel  of  Protestant  dissenters, 
and  the  persons  named  in  the  first  count  were  the  trustees  of  the 
chapel;  but  the  prosecutors  were  not  prepared  to  prove  the  trust 
deed  whereby  they  were  appointed,  nor  that  all  of  them  had 
acted  in  the  trust  or  management^  some  of  them  residing  at  a 
distance. 
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It  appeared  by  the  evidence  of  Samuel  Evans^  in  whom  the        1820. 
property  was  laid  in  the  second  count,  that  he  was  servant  to  Hutchinson's 
the  managers,  and  had  a  salary  of  five  pounds  a  year,  and  that         Case, 
he  for  many  years  had  had  the  care  of  the  chapel  and  of  the 
things  in  it,  to  clean  and  keep  in  order ;  that  he  kept  the  keys, 
and  that  no  person  except  himself  had  the  key  of  the  chapel ; 
but  the  minister  had  a  key  of  the  vestry,  through  which   he 
could  enter  the  chapel.     The  trustees  had  no  key.     It  appeared 
that  Samuel  Evans  received  his  orders,  sometimes  from  the 
trustees,  and  sometimes  from  the  minister,  and  that  no  one  re- 
sided in  the  chapel. 

The  learned  Judge  thought  this  evidence  insufficient;  but 
being  pressed  not  to  stop  the  trial,  and  the  case  being  a  flagrant 
one,  he  allowed  a  verdict  to  be  taken,  but  respited  the  judgment, 
and  reserved  the  case  for  the  consideration  of  the  Judges. 

In  Easter  term,  1820,  the  Judges  met  They  held  the  pro- 
perty of  the  goods  taken,  could  not  be  considered  as  belonging 
to  Evans ;  and  that  the  conviction  was  wrong,  {a) 


REX  V.  ROBSON,  GILL,  FEWSTER,  and  igao. 

NICHOLSON.  ^--y— ' 

The  prisoners  were  tried  and  convicted  before  Mr.  Justice  Larceny. 
Bayley,  at  the  Lent  assizes  for  the  town  and  county  of  Nea^  ^\^^^  if  *t 
castle'-upon^Tifnei  in  the  year  1820,  of  stealing  from  the  person  man ofhb  pro- 
of JoJm  Younger  twenty  notes  for  one  guinea  each.  colourcS* a  bet 
The  fects  were  as  follows.     Robsan^  by  pretending  to  find  a  ^^  ^^  pats 
sixpence  in  a  &ir,  decoyed   Younger  to  a  public-house.     They  session onlyto 

were  then  joined  by  the  three  other  prisoners,  and  after  a  little  <leposit  m  a 

^  -^  /.  stake  with  one 

time,  GiUi  who  pretended  to  be  flush  of  money,  began  to  play  of  the  confe- 

with  Fe^,  at  guessing  at  a  halfpenny  Fearer  hid  under  a  J-Jb,!^ 

confederates 
i»  felonioiM. 

(a)  Vide  3  East,  P.  C.  658.  Rex  v.  Woodward,  ib.  653.   Rex  ▼.  DeaJtin^  ibid. 
Rex  ▼.  Remnani,  ante,  156, 
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1820*  pewter  pot  OiU  was  to  guess  three  times  right  oat  of  fbar. 
*  ■  -  '  /  After  losing  twice,  Gill  oflered  a  wager  of  a  ponnd,  that  none 
Case.  of  them  could  produce  ten  pounds.  Fewster  took  the  bet,  and 
advised  Younger  to  do  the  same ;  Younger  had  not  money  enough 
about  him,  but  went  and  borrowed  twenty  guinea  notes  of  a 
friend,  and  then  it  was  conceded  he  had  won.  Gill  then  ofiered 
Fewster  to  bet  him  one  hundred  pounds,  or  fifty  pounds,  or  any 
other  sum,  that  he  guessed  the  halfpenny  right  three  times  out 
of  four,  and  Fewster  betted  him  forty  pounds.  Gill  guessed 
wrong  once  out  of  the  four  times,  and  then  went  out.  In  his 
absence,  Femter  advised  Younger  to  go  halves  in  the  bet^  as  be 
was  sure  to  win,  and  after  some  persuasion  he  consented;  and 
on  GilTs  return,  Younger  handed  the  twenty  guinea  notes  to 
Gillf  who  passed  them  on  to  Bobson,  who  was  to  be  stakeholder. 
Gill  then  pretended  to  guess  the  remaining  three  times,  and 
being  right  in  each,  Bobson  gave  him  the  stakes,  and  he  went 
away. 

The  learned  Judge  told  the  jury,  that  if  they  thought,  when 
Gill  took  the  notes  from  Younger  and  passed  them  to  Mobsony 
there  was  a  plan  and  concert  between  the  prisoners,  that  Younger 
should  never  have  his  notes  back,  but  that  they  should  keq) 
them  for  themselves,  under  the  false  colour  and  pretence  that 
Cnll  won  his  bet";  he  was  of  opinion  that  in  point  of  law  it  was 
a  felonious  taking  by  all. 

The  jury  were  of  that  opinion;  but  as  this  case  came  very 
near  to  Bea:  v.  Nicholson  (a),  the  learned  Judge  thought  proper 
to  submit  it  to  the  consideration  of  the  Judges,  although  his 
Lordship  was  of  opinion  that  it  was  distinguishable  from  that 
case. 

The  distinction  the  learned  Judge  took  between  the  cases 
was  this,  that  at  the  time  Gill  and  Bobson  took  Younger's  note% 
,  Younger  parted  with  the  possession  only,  not  widi  the  property ; 
and  that  the  property  was  only  to  pass  eventually,  if  GiU  redO^ 
won  the  wager.  Younger  expected  to  have  been  paid  had  GiU 
.    guessed  wrong. 


{a)  S  Eai^  p.  C.  6S9. 
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In  Easter  term,  1820,  ten  of  Ttfs  JuDOSs  met  and  considered  1820. 

this  case.    They  held  the  convicdoa  right,  because  at  the  time  L'  '  ^ 

of  the  taking,  the  prosecutor  parted  only  with  the  possession  of  Cm*. 
the  money,  (a) 


REX  V.  JOSEPH  SCOTT. 


1820. 


Ths  prisoner  was  tried  before  Mr.  Justice  Bsar,  at  the  Lent  An  indictment 
for  Leicestershire  in  the  year  18^.  gtated  to  have 


The  indictment  was  as  follows :  —  The  jurors,  8cc.  upon  their  ^^  commit- 
oath  present,  that  Joseph  Scott j  Me  of  the  pansh  of  Blabyj  m  the  i  G.4.,  con- 
bounty  of  Leicester^  labourer^  on  the  ninth  day  of  March^  in  the  ^^^^ 
first  year  of  the  Beign  of  our  Sovereign  Lord  George  the  Fourth^  peace  of  our 
by  the  grace,  &c.,  with  ibrce  and  arms  at  the  parish  aforesaid,  ^]|jq».^ 
in  the  county  aforesaid,  in  and  upon  one  Amey  Smith,  a  woman  Held,  that  the 
child  under  the  age  of  ten  years,  to  wit,  of  the  age  of  four  years  j^^i  be  re- 
and  upwards,  in  the  peace  of  God  and  our  said  lord  the  king,  jected  as  fur. 
then  and  there  being,  feloniously  did  make  an  assault,  and  her 
the  said  Amey  Smith  then  and  there  wickedly,  unlawfully,  and 
feloniously  did  carnally  know  and  abuse,  against  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the  peace  of 
our  said  late  lord  the  king,  his  crown  and  dignity. 

The  jury  found  the  prisoner  guilty ;  but  the  learned  Judge 
respited  the  sentence  in  order  to  take  the  opinion  of  the  Judges 
upon  the  question,  whether  this  indictment  could  be  supported 
by  rejecting  as  surplusage  the  word  **  late,** 

In  Easter  term,  1820,  the  Judges  met,  and  considered  this 
case.  They  were  unanimously  of  opinion  that  the  word  *^  lat^ 
might  be  rejected  as  surplusage,  and  Mr.  Justice  Holrotd 
thought  thiat  even  if  sufiered  to  remain,  it  was  not  inapplicable 
to  the  existing  king,  {b) 

The  prisoner  was  executed. 


^—i^"." 


(«)  Vide  Rex  ▼.  Patch,  8  East,  P.  C.  678.  Rex  v.  Moore,  t&.  679.  Rex  y. 
Walth;  ante,  315. 

(b)  Vide  Coddhgion  v.  Wilkm,  Cro.  Jac.  577.  Com.  Dig.  Pleader  (C.  ss.) 
Rex  r.  Lookup,  Z  Burr.  1901. 
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REX.  V.  HENRY  BEANEY, 

An  indictment   1  HE  prisoner  was  tried  before  Richards  C.  B.,  at  Horshaan 
inc  rotwtgive"  ^^^  assizes,  in  the  year  1820,  upon  an  indictment  for  stealing 
thetoimaJone  two  colts,  the  property  o{John  Callaway, 
tions  mention-       John  CatUnDay^  the  prosecutor,  proved  that  he  had  lost  two  coUs 

ed  in  the  ata-    q^  ^j^g  g^  ^f  February^  1820.     The  jury  were  of  opinion  upon 

tute«     M.  nere*  ^ 

tore  an  indict-  satisfactory  evidence  that  the  prisoner  had  stolen  the  Miim^jg 

ir^^a  colt  ^t  ^^^^^  Callaway  had  lost  One  of  the  witnesses  proved  that  he 
tayin^whe-  had  seen  the  prisoner  ride  a  little  black  nuzre  followed  by  a  jS%. 
hone  or  mare,  Another  witness  said  he  had  pursued  the  prisoner  who  had 

will  not  be  8uf-  fyjo  colts  with  him.  It  appeared  that  the  animals  were  one  a 
ficent  to  take  .  .       /.  1 1         i    ,         i  i-  ^. 

away  clergy;     tnare  rising  tour  years  old,  and  the  other  a  yearling  tnare  or  July. 

but  the  pn-  'y\m^  witnesses  said,  that  animals  of  this  description  when  as 
soner  may  be  ^  ^  ^ 

eonvictedfor  young  as  those  in  question,  were  according  to  the  usual  laii- 
umple  larceny,  gygg^  of  the  country,  called   cofts;  and  some  of  the  jurors  said 

that  mares  otJUiies  are  generally  called  colts  until  they  are  three 
or  four  years  old. 

The  jury  found  the  prisoner  guilty. 

Richards  C.  B.  reserved  the  case,  and  submitted  to  the 
Judges,  whether  this  conviction  was  proper;  and  if  it  was,  whe- 
ther the  prisoner  was  entided  to  the  benefit  of  clergy.  Vide 
2  East,  P.  a  614.  615. 

In  Easter  term,  1820,  the  Judges  met,  and  con^dered  this 
case.  They  were  unanimously  of  opinion  that  the  conviction 
as  to  simple  larceny  was  right;  but  as  *^colts^*  were  not  menti- 
oned, eo  nomine  in  the  statute  (a),  the  Judges  could  not  take 
notice  that  they  were  of  the  horse  species,  and  consequently  clergy 
was  not  taken  away,  (b) 


(a)  1  Edw.  6.  c.  IS.  i,  10.  and  S  Edw.  6.  o.  55, 
(5)  ^de  Rex  y,~Chalkley,  anU,  858. 
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REX  V.  JOHN  SMITH.  1820. 

1  HE  prisoner  vas  tried  before  Mr*  Ju&tice  Park,  at  the  Old  Bundarr. 
Bailey  sessions,  Aprils   1820,   for  burglariously  breaking  and  u   k''^"*'^ 
entering  the  dwelling-house  of  Alfi-ed  Taylor^  with  intent  to  steal,  glass  of  pro- 
No  stealing  was  alleged,  nor  was  there  any  in  fiict.     But  the  ^^r^Q^^e 
learned   Judge   left  the  question  of  intent  to  the  jury,  who,  Friday  night, 
upon  the  evidence,  found  that  the  burglary  was  with  intent  to  ^nter  at  a 
steal.  fixture  time. 

It  appeared  that  in  the  night  between  Friday  the  24fthf  and  entered  on  the 


Saturday  the  25th  otMarchj  1820,  the  side  door  of  the  prosecu-  ^"fl^^ght. 
torfs  house,  which  opened  into  a  passage  that  was  a  public  tho«  held  this  bur- 
roughfare  had  all  the  glass  taken  out  by  the  prisoner  with  intent  to  SwSdM^nd 
enter.   The  prosecutor  did  not  replace  die  glass  on  the  Saturday^  entering,  being 
and  in  the  night  between  Sunday^  the  26th,  and  Monday^  the  27th  3^^  the  tn^ak! 
of  Marchj  the  prisoner  entered  at  the  same  hole,  but  was  taken  \^  ^i^K  ^>th 
on  the  premises  before  any  larceny  was  actually  committed.  wards  to  enter. 

The  jury  found  both  the  breaking  and  the  entering  to  have 
been  noctanter,  and  that  the  breaking  was  not  accidental ;  but  that 
both  breaking  and  entering  were  felonious. 

The  learned  Judge  seemed  to  doubt,  whether  one  single  act 
of  felony,  such  as  a  burglary  could  be  made  up  of  what  took 
place  on  two  different  days,  at  a  distance  from  each  other,  and 
not  separated  merely  by  the  natural  accidents  of  the  transaction 
itsel£ 

Lord  Hale  says,  ^^  But  if  they  break  a  hole  in  the  house  one 
night  to  the  intent  to  enter  another  night  and  commit  felony,  and 
accordingly  they  come  at  another  night  and  commit  a  felony 
through  the  hole  they  so  made  the  night  before,  this  seems  to  be 
burglary,  for  the  breaking  and  entering  were  hq\h  jioctanter^ 
though,  not,  the  same  night;  and  it  shall  be  supposed  they  brake 
and  entered  the  night  when  they  .entered,  for  the  breaking  makes 
not  the  burglary  till  the  entry."  (a) 


(a)  1  Hale,  P.C.  551.    Vide  also  2  East^  P.  C.  491. 

£  £ 
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Smith's  Case. 


18^.  I^b®  qaestion  for  the  opinion  of  the  Judges  was.  Whether 

the  prisoner,  under  these  circumstances,  was  rightly  coimcted  ? 
In  Easter  term,  1820,  the  Judges  met,  >and  considered  this 
case.  They  were  of  opinion  that  the  prisoner  was  rigfady  con- 
victed, and  that  the  oflfence  amounted  to  burglary,  the  breaking 
and  entering  being  both  by  night  And  althou^  a  day  elapsed 
between  the  breaking  and  the  entering,  yet  the  breaking  was 
originally  with  theJntent  to  enter. 


V  ]^^  J  REX  V.  JOHN  TAYLOR. 

A  lp<%ar  who  1  he  prisonerwas  tried  and  convicted  before  Mr.JusTfCE  Park, 

to^ro^*^  in  the  year  1820,  of  stealing  a  watch  in  the  dweIling<-lioiise  of 

and  then  steals  John  Wakefield,  to  the  value  of  forty  shillings, 

the  vvOue  of  '^^  prisoner  lodged  in  the  house  of  John  Wakefield,  imd  the 

for^r  diillings  prosecutor,  who  was  an  old  acquaintance  "of  the  prisoner,  and 

about  his  per-  who  could  not  get  a  bed  in  the  pablic  house  where  diey  met,  ac- 

to°hfiV*'^!f  ^P^^  •**  invitation  to  take  part  of  the  prisoner's  bed.    They 

piiltjr  of  steal-  went  home  together,  and  neither  JMn  Wakefidd  nor  any  of  his 

dwelUmr.  family  knew  of  the  prosecutors  being  there;  so  that  he  was  the 

house.   The  gue^  of  the  .prisoner.     Hie  prisoner  stole  the   prosecutor's 

lo^*s  melt   ^a*<^  fr^°^  ^^  ^^  heAd. 

are  uader  the        It  having  been  held  that  the  statute  1 2  Ann.  a.  1.  c.  7.  {d)  docs 

the  dwelling-    ^^  extend  to  a  man  stealing  in  his  own  house,  the  learned 

house.  Judge  doubted  whether  the  prisoner  was  not  to  be  considered  as 

the  owner  of  the  house  with  respect  to  the  prosecutor.    The 

statute  was  made  for  the  protection  of  property  deposited  in  the 

Kouse,  and  not  on  the  person  of  the  par^ ;  and  the  prosecotor 

was  neither  the  occupier  nor  a  settled  inhabitant  of  the  house  in 

which  the  watch  was  tak».    The  learned  Judge  respited  (he 

judgment  to  take  the  opinion  of  the  JtrbOES  an  this  convktioti. 

la  Eastert&tm  ISSOy  l^K  or  the  Judges  met  and  conadmd 


(a)  Making  ] 
capital  offence. 


CROWN  CASES  RESERVED.  41S 

this  case.      Tlie  majoritj,  m.  Burrouoh  J.,    Holrotd  J.,  1820. 

Wood  B.,    Bayley  J.,    Graham  B.,    Richards  C.  B.,    and  j^ylor's 

ABboTT  Lord  C.  J.,  held  the  conviction  right ;  Richardson  J.,  Case. 
Best  J.,  and  G arrow  B.,  contra,  (a) 


REX  V.  GEORGE  MASON.  vJS^ 

1  HE  prisoner  was  tried  and  convicted  before  Mr.  Justice  Park,  Robbery, 
at  the  Old  Baily  sessions,  Octcber^  182(^  on  an  indictment  for  a  article  from  a 

highway  robbery  of  Bichard  Green.  ">?»  ^*  ??"  ' 

rr*.  ^  stitute  robbe- 

The  prosecutor  stated,  that  he  had  oocasion,  after  dark,  about  ly^  if  it  is  so 

seven  o'clock,  to  make  a  momentary  stop  at  the  cbmer  of  T^ict-  attached  to  hii 

^        ^  ^  person  or 

Stock  Street^  having,  at  the  time^  his  umbrella  under  his  right  arm,  clothes  as  to 

and  twisted  round  it  $  the  prisoner  at  diat  time  came  up  and  laid  ^'^^  ^^^^' 

violent  hold  of  the  seals  and  chain  of  the  prosecutor's  gold  watch, 

and  succeeded  in  pulling  the  watdi  out  of  his  fob*    The  wateh 

was  fiutened  by  a  steel  chain,  which  went  round  his  neck,  and 

which  prevented  the  prisoner  from  immediately  taking  the  watch ; 

but  by  pulling  and  tm>  or  three  jerks  he  broke  the  steel  diain,  and 

then  made  off  with  the  watch. 

The  learned  Judge  was  of  opinion^  that  there  was  a  sufficient 
degree  of  previous  violence  to  constitute  the  crime  of  robbery; 
and  that  although  tha:e  was  no  actual  injury  to  the  person,  as  in 
Lapier's  case  (6),  yet,  9^  force  was  necessary  to  separate  the  thing 
stolen  from  the  person,  it  appeared  to  him  unlike  the  cases  of 
snatching,  &c.,  (which  have  been  held  not  to  be  robbery,)  and  that 
it  did  not  signify  whether  die  separation  was  effected  by  cutting 
a  girdle  or  breaking  a  chain. 

Upon  being  pressed  by  the  counsel  for  the  prisoner,  the  learned 
Judge  respited  the  judgment,  and  reserved  the  following  ques- 
tion for  the  opinion  of  the  Judges,  Whether,  in  this  case,  there 
was  sufficient  violence  to  ccmstitute  robbery  ?  or  whether  the  &cts 
proved,  only  amounted  to  a  stealing  from  the  person  ? 

■  ■  I  >  ■■■■!■  1^1— ^il1^> 

(a)  Vide  9  £ast»  P.  C.  644,  645. 
(jb)  Ibid.  557.  70S. 
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1820.  In  Michadmas  term^  1820,  the  Judges  met  and  considered 

^—  ;  -'     this  case.     They  were  unanimously  of  opinion  that  the  conno- 

tioii  was  right,  for  the  prisoner  could  not  obtaiti  the  watch  at 
once,  but  had  to  overcome  the  resistance  the  steel  chain  made, 
and  actual  force  was  used  for  the  purpose,  (a) 


1890. 


REX  ▼.  RICHARD  DICKINSON. 


Larceny. 

Clandestinely 
taking  awa^ 
articles  to  m- 
duce  the 
owner  (a  sirl) 
to  fetch  them, 
and  thereby  to 
give  the  pri- 
soner lEm  op- 
portunity to 
solicit  her  to 
commit  for- 
nication with 
diim,  is  not 
ielonious. 


i  HX  prisoner  was  tried  and  convicted  before  Mr.  Justice 
Bayley  at  the  summer  assizes  for  the  county  of  Ldmeaster^  in 
the  year  1820,  for  stealing  a  straw  bonnet,  some  other  artides  of 
femaie  apparel,  and  a  box. 

It  appeared  that  the  prisoner  entered  the  house  where  the 
things  were  in  the  night,  through  a  window  which  bad  been  left 
open,  and  took  the  things,  which  belonged  to  a  very  young  girl 
whom  he  had  seduced,  and  carried  them  to  a  hay-mow  of  his 
own,  where  he  and  the  girl  had  twice  before  been. 

The  jury  thought  the  prisonar's  object  was  to  induce  the  girl  to 
go  again  to  the  hay-mow  that  he  might  again  meet  her  there,  but 
that  he  did  not  mean  ultimately  to  deprive  her  of  them. 

The  learned  Judge  doubted  whether  this  was  a  felony,  and 
^ischarged\he  prisoner  upon  bail,  and  reserved  the  case  for  the 
consideration  of  the  Judges. 

In  Michaelmas  term,  1820,  the  Judges  met  They  held  that 
the  taking  was  not  felonious,  and  directed  application  to  be  made 
for  a  pardon. 


(a)  Vide  S  East,  P.C.  701, 70S.  708.    Vide  also  3  Russ.  9S9.  997.  et 
19  St  Tr.  SOS.  per  Fotter  J. 
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1820. 


REX  V.  PATRICK  KELLY. 

1  HE  prisoner  was  tried   and  convicted  before   Mr.  Justice  Larceny. 

Bayley  at  the  summer  assizes  for  Carlide^  in  tbe  year  1820,  of  Going  tow«d* 

a  place  ifhera 
stealing  two  horses.  a  felony  is  to 

It  appeared  in  evidence,  that  the  prisoner  and  one  Whinroe  ^  ^^Sa^^ 
went  to  steal  the  horses.     Whinroe  left  the  prisoner  when  they  got  assist  in  cany-' 
within  half  a  mile  of  the  place  where  the  horses  were;  Whinroe  j^^rty  ^and 
stole  the  horses,  and  brought  them  to  the  place  where  the  pri-  assisting  ac- 
aoner  was  waiting  for  him,  and  then  the  prisoner  and  Whinroe  not  nuULe  a 
rode  away  with  them.  ™*".;  P"^«- 

ITT  111  -I  ?*">  "    "®   ^^ 

The  Jeamed  Judge  thought  the  owner's  possession  was  not  de-  such  adistanoe 
stroyed  by  Whinro^s  theft,  and  that  the  prisoner's  joining  in  riding  JhcfdwiloiM^ 
away  with  the  horses  might  be  considered  as  a  new  larceny ;  taking  as  not 
but,  upon  adverting  to  the  case  of  Rex  v.  King  before  the  Judges  ^3^1^^  ^n  it. 
in  Easter  term,  1817  {a\  he  thought  his  first  opinion  wrong,  and 
reserved  the  case  for  the  consideration  of  the  Judges. 

In  Michaelmas  term,  1820,  the  Judges  met  and  considered 
this  case.  They  held  the  conviction  wrong,  being  of  c^inion* 
that  the  prisoner  was  an  accessary  only,  and  not  a  principal,  be- 
cause he  was  not  present  at  the  original  taking. 


REX  V.  JAMES  LINCOLN.  .    ^^ 

The  prisoner  was  tried  and  convicted  before  Mr.  Justice  Perjury. 

Bayley,  at  the  Ditrham  summer  assizes,  in  the  year  1820,  of  ^ctmen^^e 

pcjjnryj  in  giving  evidence  upon  a  trial  for  murder.  ^^  "  ^^ 

at  the  asnzesy  before  Justices  assigned  to  take  the  said  assixes,  before  A,  S.,  one  of  tbe  said  Jus- 
ticesy  the  said  Justices  then  and  were  having  power,  &c.  it  will  be  a  fatal  variance  if  the  oath 
was  adminbtered  when  the  Judge  was  sitting  under  the  commission  of  Oyer  and  Terminer  and 
Gaolde^very, 

(a)  Ante,  393. 
£  £   5 
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lB20t  The  indictment  stated,  ^  that,  at  the  assizes  holden  at  Ikaiam, 

1^  '  /  ISth  of  August^  1819,  before  Sir  Georo£  Wood,  Knight^  and 
Case.  Sir  John  Baylet,  Knight,  two  of  the  Justices  of  our  lord  the 
king,  assigned  to  take  the  said  assizes  according  to  the  form  of  the 
statute,  in  such  case  niad«r  and  provided,  John  Eden,  James  Woffif 
and  George  Wotfe,  were,  in  due  form  of  law,  tried  upon  a  certain 
indictment  then  and  there  depending  against  them,  by  a  jury  of 
the  said  county,  duly  taken  and  sworn  between  the  late  king 
and  them;  which  indictment  charged,  that  they  feloniously,  wil- 
fully,, and  of  their  malice  aforethought,  on  the  28th  oS  Ai^nsi, 
65  G,  3.9  did  kill  and  murder,  and  that  the  defendttit  in  open 
Court,  at  the  said  assizes,  before  the  said  Sir  George  Wood,  one 
of  the  said  Justices  of  our  said  late  lord  the  king,  did  appear  as 
a  witness  for  the  king ;  and  did  then  and  there  in  open  Court, 
before  the  said  last-mentioned  Justice  take  his  corporal  oath, 
and  was  in  due  manner  sworn  upon  the  Holy  Gospel  of  God,  to 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truths 
touching  the  matters  in  question  upon  the  said  indictment;  the 
said  last-mentioned  Justice  then  and  there  having  sufficient  and 
competent  power  and  authority,  to  administer  the  said  oath  to 
the  said  James  Lincoln  in  that  behalf.'' 

The  caption  of  the  record  of  the  conviction  for  the  murder, 
produced  in  evidence  was,  '^  that  at  the  Assizes,  Session,  or  Court 
of  Pleas,  Pleas  of  the  Crown,  (h/er  and  Terminer  and  General 
Gaol  Deliven/^  holden  at  Durham,  on  Monday,  the  13th  day  of 
August,  before  Sir  George  Wooo  Knight,  and  Sir  John 
Baylet  Kni^bt,  and  others  their  Fellows,  Justices  of  our  said 
lord  the  kmg,  assigned  to  hear  and  determine  all  Pleas  €f  the 
Crown  in  the  county  Palatine  {^Durham  and  Sedberge,  by  whom- 
soever, and  howsoever  moved,  according  to  the  law  and  custom 
of  England,  and  the  custom  of  Durhamy  and  also  to  deliver  the 
Gaol  of  Durham  and  Sedberge,  from  the  prisoners  therein.** 

It  was  therei^n  insisted,  that  this  caption  dk}  not  support 
the  statement  in  this  indictment  for  peijury,  9s  that  stMement 
imputed,  that  the  prisoners  on  the  iBdictmeot  for  murder  were 
tried  before  the  Justices  assigned  to  take  the  Assizes  9  whereas  the 
caption  imported,  that  they  were  tried  by  Justices  assigned  to 
hear  and  determine  all  Pleas  of  the  Craom,  ^nd  to  deliver  the 
Gads  /  and  that  it  was  not  because  the  Justices  were  a^sig'**^ 
to  take  the  asbizes,  but  because  they  were  assigned  to  hear  and 
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le  Pleas  of  the  Crown,  and  ta  ddiver  the  Gad,  tbat  Sir        I99(k 
GsoR6£  Wood,  as  one  of  these  Justices^  had  power  to  try  the     lJ^J^^JJ^ 
indictment.  Caso 

.  The  learned  Judge  thoqght  theobjection«w^li<£mii|d^d;  but 
upon  consulting  with  Mn  Justice  Par^  (who  doubted),  he  pro- 
ceeded with  the  case,  and  the  defendant  was  convicted,  (a) 

Ot^ection  was  then  taken  in  arrest  of  judgment,  that  the  state- 
mmt  o£  the  indictment  for  the  murder  did  not  set  oi|t  the 
means  bj  which  the  murder  was  committed.  Baylxy  J.  thought 
it  need  not;  and  overruled  the  ol^ection. 

Objection  was  then  taken  that  the  innuendoes  were  bad,  as  not 
being  explanatory  only,  but  as  introducing  new  matter. 

The  indictment  stated^  that  certain  questions  became  material^ 
viz.  Whether  John  Eden,  on  the  said  28th  day  oiAugust^  j5  G.  3., 
was  at  the  house  of  the  said  Jame$  lAncolny  at  Sunderland,  in  the 
comity  aforesaid;  afid  whether  he  had  any,  and  what  con- 
versatipn  with  Lincoln  s  and  then  it  ^eged  that  the  prisoner 
gave  in  evidence,  among  other  things,  that  the  said  John  Eden^ 
about  five  (meaning  the  hour  of  five)  of  the  same  evening,  oi| 
the  Monday  (meaning  the  evening  of  Mondty,  the  28th  of  ^iff/h 
gusly  in  the  fifty«-fifth  year  aforesaid,  when  the  murder  of  the 
said  Isabella  Young  was  supposed  to  have  been  cemmittyl), 
came  to  the  house  of  the  snid  Ji^mes  Lincoln  (nieaning  the  house 
of  the  said  James  Uneoln^  ^t  Sunderland  aforesaid)*  That  th^ 
said  John  Eden  stood  about  the  middle  of  t^  floor  (meaning 
the  floor  of  the  room  in  the  $aid  house  where  the  said  Ja^s 
Lincoln  then  was)  with  his  hat  on  one  ^id^  of  his  hei^l,  and  ap- 
peared very  groggy  (meaning  that  the  s^i^  ^?^^  Eden  then  and 
there  appeared  to  be  in  liquor) ;  that  the  ^aid  John  Eden  had  a 
blue  jacket  and  tpowsers  on ;  that  the  said  John  Eden  said 
(meaning  that  the  said  John  Eden  then  and  there  said  to  the 
said  James  Lincoln),  ^^James^  (meaning  the  said  James  lAncohi), 
**  I"  (meaning  the  said  Eden),  ^^  wnpL  gping  to  Harrington^* 
{meaning  a  certain  place  called  Harrington,  in  the  said  county 
eUktrham,  where  the  said  Isabella  Young  ^as  murdered)  *^  to- 
night" (meaning  the  night  of  the  said  28th  day  of  Jtjpistj  in  the 
filfy-fifih  year  aforesaid).    ^<  Will  ypu"  (meaning  the  said  James 


(/i).  Vide  Wqoiford  v.  AshUy,  1 1  Ea»t,  508.    lUx  ▼.  DowkiH  5  T.  R.  51 1. 
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U2(k  lincdn)  "  go  with  us  V  (meaning  the  said  John  Edetij  and  some 
LmcoLN'0  other  person  or  persons).  ^  V*  (meaning  the  said  John  Eden) 
^>Me-  *^  am  going  to  Harrington^  on  a  very  disagreeable  piece  of  busi- 
ness. This  is  the  third,  and  the  last  night,  I"  (meaning  the 
toid  John  Eden)  <<  shall  have  been  at  Harrington ;  and  to-night, 
P  (meaning  the  said  John  Eden)  '^  mean  to  do  something 
I"  (meaning  the  said  John  Eden)  ^^  am  sorry  at  nought,  but 
we"  (meaning  the  said  JfAn  Eden  and  some  other  person  or 
persons)  ^  shall  have  to  make  away  with  the  lass"  (meaning  the 
said  Isabella  Young\  ^^  before  we"  (meaning  the  said  John  Eden^ 
and  the  said  other'  person  or  persons)  ^'  can  go  through  with 
this  piece  of  business.  Miss  Smithes  maiden"  (meanii^  the 
said  Isabella  Young)  ^^  is  a  bit  of  a  sweetheart  of  mine"  (mean- 
ing of  his,  the  said  JbAn  Eden);  *^  and  to  night,  V*  (meaning the 
sBxd  John  Eden)  **  expect  to  make  her^'  (meaning  the  said  Iso' 
bella  Young)  "  confess  where  all  Miss  Smith*s**  (meaning  one 
Miss  Smith,  the  mistress  of  the  said  Isabella  Young)  ^*  mouldy 
money  is."  Whereas  in  truth,  and  in  &ct,  the  said  John  Eden^ 
on  the  said  28th  day  of  August,  in  the  fifty-fifth  year  aforesaid, 
was  not  at  the  house  of  the  said  James  Lincolti,  at  Sunderland 
afore^d,  in  the  county  aforesaid.  And  whereas,  in  truth  and 
in  fitct,  the  said  JcAn  Eden,  on  the  said  28th  day  of  August^  in 
the  fifty-fifth  year  aforesaid,  did  not  say  to  the  said  James  Un- 
coin,  the  several  words  aforesaid,  or  any  of  them,  or  any  other 
words ;  nor  had  the  said  John  Eden  then  any  conversation  with 
the  sitid  James  Lincoln,  to  the  purport  or  effect  afereisaid,  or  to 
any  other  purport  or  efiect  whatsoever. 

The  objections  to  these  allegations  were,  that  there  was  no 
averment  in  the  indictment  for  peijury  that  Isabella  Young  was 
murdered,  or  that  she  was  murdered  on  the  28th  of  August,  or 
that  she  was  murdered  at  Harrington,  or  where  HarringUm 
was ;  or  that  Isabella  Young  was  servant  to  Miss  Smi/if  or  that 
Miss  Smith  lived  at  Harrington. 

The  learned  Judge  forbore  passing  sentence  upon  the  pri- 
soner, and  reserved  these  points  for  the  consideration  of  the 
Judges,  and  referred  to  1  Sannd.  243.  n.  4f4 

There  are  two  commissions  for  Durham,  one  to  deliver  the 
Gaols,  and  the  other  assigning  the  Justices  to  be,  as  well  as 
Justices  in  Eyre,  as  Justices  to  hold  all  Assiases,  Juries,  Certifi- 
cates, and  Attainders,  before  any  of  the   King's  Justices  «r« 
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NugBed;  and  also  to  hear  and  detiennine  all  Pleas  of  the  Crown,        1820. 

aad  all  other  Pleas  and  eomplaints.  I     -  '- ' 

Lincoln  i 

In  JMickaelmas  term,  1820,  the  Ju]>ges  met  and  considered  Case, 
this  case;  they  held  the  conviction  wrong.  The  Judges  were 
of  opinion,  that  the  variance  in  proof  from  the  statement  in  the 
indictment  was  fatal;  the  allegation  in  the  indictment  being, 
that  the  oath  was  administered  before  Justices  assigned  to  take 
the  assizes ;  the  proof  bein^  that  oath  was  administered  when 
THE  Judge  was  sitting  under  the  commission  of  oyer  and  ter- 
miner and  gaol  delivery. 


REX  r.  WILLIAM  HENRY  PIM.  .  ^««>- 


Xhe  prisoner  was  tried  before  Mr.  Justice  Bukrough,  at  the  indictment. 

summer  assizes  for  the  counly  of  Devoru  in   the   year    1820,  Ifonettatute 
-  _        _       „  "'  "^  subfects  an  act 

and  was  found  guilty.  toapecnniaiy 

The  questions  reserved  for  the  opinion  of  the  Judges,  arose  ^'^^•^'  ^  * 
on  the  fourth  and  thirteenth  counts  of  the  indictment.  statute  makes 

The  fourth  count  stated,  that  the  prisoner  being  a  paper-*  indictmOT?for 
maker,  and  intending  to  defraud  His  Majesty  of  a  certain  duty  the  felony  con-> 
chargeable  and  payable  to  and  for  his  use,   by  virtue  of  the  the  fonn^ 
statute  in  that  case  made  and  provided,  for  and  in  respect  of  ^  statute  (in 
paper  made  in  Great  Britain^  on  the  4th  of  March^  1  G.  4.,  at  number  only) 
Topsham^  in  the  said  county,  feloniously,  fiJsely,  deceitfully,  and  "  "^'^^' 
Jmowingly  had  in  his  custody  and  possession  divers  large  quan- 
tities, to  wit,  thirty  reams  of  paper  with  counterfeit  and  forged 
marks  and  impressions,  on  the  covers  and  wrappers  thereof  re- 
spectively, of  a  certain  stamp,  which  theretofore,  in  pursuance  of 
the  statute  made  in  the  34th  year  of  G.  3.  had,  by  the  major  part  of 
the  commissioners  of  excise,  for  that  part  of  Great  Britain  called 
England  for  the  time  being,  provided  and  directed  to  be  used 
to  denote  the  duty  of  excise  imposed  for  and  in  respect  of  paper 
in  that  part  of  England^  being  duly  charged,  he  then  and  there 
well-knowing  the  same  marks  and  impressions,  and  each  of  them 
to  be  counterfeit  and  forged  against  the  peace,  &c.    And  also 
«gainst  the  form  of  the  statute  in  that  case  made  and  provided. 


MS  CROWN  CASES  RESEEVBD* 


In  the  Uiirteenth  count)  a  similar  offence  was  chaiged  to  imve 
been  committed  on  the  11th  of  Mardti  in  the  58th  year  oi  iJm 
late  king,  with  intention  to  defiraud  his  late  Migesty ;  and  it  con- 
cluded against  the  form  of  the  statute  in  diatcase  made  and  pto- 
vided. 

By  the  statute  of  M  6*  S.  <^90.  certain  duties  are  imposed  on 
different  kinds  of  paper  according  to  the  weight;  and  all  paper  ia 
divided  into  four  classes.     Vide  Sect.  1,  2,  S,  and  4. 

By  5. 5,  all  makers  of  psper,  before  they  make  paper,  are  to 
make  an  entry  of  their  mills,  &c* 

By  5.  69  all  pi^r  is  to  be  made  up  in  reams  or  bundles. 

By  s.  7,  all  paper  makers  are  to  give  notice  to  the  officers  of 
the  excise  under  whose  survey  they  respectively  are,  of  tb^  4iour 
and  time  of  weighing;  and  by  this  section,  it  is  enacted  in  what 
manner  different  kinds  of  paper  are  to  be  tied  up  in  reams  or 
bundles  when  brought  to  be  weighed,  on  each  of  which  there  is 
to  be  a  cover  or  wrapper,  on  which  is  to  be  demonstrated,  written, 
or  printed,  by  the  maker,  &c.  in  large  characters,  and  worda  at 
length ;  the  class  of  the  paper  to  be  enclosed  in  each  such  cover 
or  wrapper,  &c. 

By  s.  8,  the  major  part  of  the  commissioners  of  excise,  are  to 
provide  proper  stamps,  devices,  or  labels,  for  stamping  or  mark- 
ing of  all  paper,  &c.  for  or  in  reelect  whereof  any  duty  is  by 
this  act  imposed,  and  shall  cause  such  stamps  devices,  or  labels, 
to  be  distributed  amongst  the  officers  of  excise,  which  are  to  be 
altered  from  time  to  time,  as  the  commissioners  may  direct. 

By  5.  9,  it  is  enacted.  That  if  any  person  or  persons  shall 
counterfeit,  or  cause  to  be  counterfeited,  any  such  stamp,  device, 
or  label,  or  the  mark,  or  impression  thereof  upon  any  cover  or 
wrapper,  &c.,  or  shall  have  in  his  possession  or  custody,  any 
such  counterfeited  stamp,  device,  or  label,  knowing  the  satRe  to 
be  counterfeited,  or  shall  have  in  his  custody  or  possession,  or 
shall  vend  or  sell,  any  paper  with  a  ooonterfeit  or  fefged  mark 
or  impression,  of  any  such  stamp  or  device,  cm  the  eover  or 
wrapper  thereof,  or  any  label  affixed  thereto,  knowing  the  same 
to  be  counterfeited,  &C.,  he  shafl,  for  every  such  oflfenoe,  forfeit  fit'e 
hundred  pounds. 

By  the  476.3.  st.2.  c.50.  i.  IS.,  after  reciting  the  preoedii^ 
statute  of  34  G.  3.  c.  90.  as  to  die  section  making  the  oflence 
subject  to  a  peimlty,  and  reciting  that  it  is  expedient  to  repeal  so 
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much  of  the  statute;  aod  in  lieu  thereof  to  make  the  aSknce  a  {g^a 
felony.  It  is  enacted^  thai  th^  same  be  repealed^  except  as  to 
fines  or  forfeitures  already  ipcurred^  and  enacts^  that  if  any  per- 
son or  person  whatsoever  shall  counterfeit  or  forge  any  sliamp^ 
device,  or  label,  provided  by  the  84  G.  3,  he  shall  be  adjudged  a 
felon,  and  shall  be  transported  for  seven  years. 

By  the  49G.S.  c*81.on  which,  the  indictment  was  framed,  after 
reciting  the  thirteenth  section  of  the  476.8.  jf.  3.  c.80.,  and  the 
ninth  f^tion  c^the  ^G.  8.  c.20.  and  tliat  it  is  expedient,  in  li^u  of 
the  said  pecuniary  penalty,  to  extend  the  provisions  of  the  47  G.  8* 
to  persons  guilty  of  any  pf  the  said  offences  thereintofxe  recited. 
It  is  enacted,  that  if  any  person  or  persons  i^hatsoever  shall,  upon 
any  cover  or  wrapper,  of  or  belonging  to,  or  used  with  or  upon 
any  label,  fixed  to  any  ream  or  quantity  of  paper,  or  upon  any 
paste-board,  &C.,.  counterfeit,  forge»  or  resemble  the  Boark  or 
impression  on  any  stamp  or  device  provided  or  directed,  to  be  used 
in  pursuance  of  the  said  statute  of  84  G.  8.9  or  shall  have,  in  his  or 
their  custody  or  possession,  any  such  counterfeit  stamp  or  device, 
knowing  the  same  to  be  counterfeited ;  or  shall  have  in  hm^  her, 
or  their  custody  or  possession,  cnr  shall  utter,  vend^  or  sell,  any 
paper  with  a  pounterfeit  foiged  mark  of  impression,  of  any  suiah 
stamp  or  device^  on  the  cover  or  wrapper  of  any  such  piqper,  or 
on  any  l^bel  affixed  thereto^  fcc  knowing  the  same  to  be  conn- 
terf^ted  or  forged,  ^cc,  he  shali^  instead  of  the  said  penalty,  be 
adjudged  guilty  of  felony,  and  for  such  ofience,  be  transported 
as  fL  felon  for  seven  years. 

An  objection  was  taken  to  the  indictment  very  early  in  the 
case,  by  the  counsel  for  the  prisoner,  who  contended  that  the 
conclusion  of  the  indictment  was  wrong;  that  it  ought  to  have 
been  against  the  form  of  the  statutes  in  that  case  made  and 
provided^  and  not  against  the  form  of  the  statute. 

The  learned  JunoB  overruled  the  objection,  because  tbe  fefony 
stated  cngi  the  indictment  is  create  by  <me  stiUute  only,  m. 
the  49 G.S* ;  that  it  wa^  no  felony  under  the  84  G.S^  or  any 
other  statute  except  the  49  G.S;  and  that  at  the  utmost  the 
former  statutes  were  referable  tOf  only  for  the  purpose  c^  ex- 
plaining the  subject-matter^  on  which  the  felony  created  by  die 
49  G.  8.  was  founded.  The  learned  JunoE  mentioned  the  case 
of  the  Earl  of  ClanrUarde  v.  Stokes  (a),  in  which  nearly  all  the 


^•< 


(a)  7  East,  516. 
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cades  on  this  subject  had  been  under  the  canUeratiou  of  the 
Court  of  King's  Bench»  The  learned  Jtrooe  however  icjeivcd 
the  objection  for  the  opinion  of  the  Judosb. 

Another  question  arose  on  the  iacts  of  die  case.     It  appeared 
in  evidence  that  the  prisoner  was  a  paper  maker,  and  that 
he  resided  in  Rve  Lane  jn  the  city  of  Exeter^  where  his  re- 
gularly entered  mills  were.     The  city  of  Eseter  is  not  in  the 
county  of  Devon.    On  the  11th  of  March^  1820,  thirty  leams 
of  paper,  having  covers  and  wrappers  on  them,  (on  which  all 
the  marks  and  impressions  of  the  stamp  stated  in  the  above 
counts,  and  proved  to  be  the  stamps  in  use  at  the  time,  were 
forged  and  counterfeited,)  were  seized  by  the  officers  of  excise 
on  board  a  vessel  called  the  Alerts  at  Tf^skam  in  the  county  of 
Devon,     It  was  also  proved,  that  between  seven  and  eight  in  the 
morning  of  that  day,  the  known  servant  of  tlie  prisoner  broi^t 
the  paper  irom  the  city  of  Exeter  to  the  quay  at  TopsAam,  in  a 
cart  on  which  was  painted  the  name  of  the  prisoner,  ^'  WUUam 
Henry  PimJ*     That  it  was  the  prisoner's  paper  was  further 
proved  by  the  evidence  of  the  supervisor,  who  was  one  of  the 
seizing  officers ;  who  deposed  that  some  days  subsequent  to  the 
seizure,  on  the  14th  of  March^  the  prisoner  asked  him  why  his 
paper  had  been  seized  at  Topsham  on  the  1 1th  MarcL    It  ap- 
peared also  that  the  prisoner  had  a  cellar  at  Topsiamj  but  there 
was  no  pretence  for  saying  that  the  paper  seized  came  from 
thence,  it  having  been  proved  that  the  cart  was  on  the  morning 
of  the  11th  coming  along  the  road  fix>m  Exeter^  and  that  the 
cellar  lay  in  a  contrary  direction. 

On  this  evidence  it  was  urged,  that  there  was  no  proof  that 
the  prisoner  had  the  paper  seized  in  his  custody  and  possession 
in  the  county  of  Devon. 

The  learned  Judge  left  the  evidence  to  the  jury,  telling  them 
h^  was  of  opinion,'  that  if  they  thought  the  case  was  in  other  re- 
spects proved,  and  if  they  were  of  opinion  that  the  prisoner  knew 
the  marks  and  impressions  were  forged  and  counterfeited,  and 
that  the  paper  came  from  the  prisoner  at  Exeter^  and  was 
brought  thence  by  his  servant  to  Topsham  in  the  county  of 
Defoon^  that  this  was  in  law  a  custody  and  possession  in  the 
prisoner  in  llie  county  of  Devon^  sufficient  to  maintain  the  in- 
dictinenti.     The  jiiry  found  the  prisoner  guilty. 

The  first  question  resented  for  the  opuiion  of  the  Judge* 
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was,  wither  the  ooncluskm  of  the  indictment  '^  against  the  form 
of  the  stattdey**  was  right? 

The  second  qaestion  was^  whether .  the  prisoner  within  the 
meaning  of  the  statute  of  49  G.  S.  had  this  paper  in  his  custody 
and  possession  in  the  coun^  of  Devon  f    ' 

In  Michaelmas  term,  18S0,  the  Judges  met  and  considered 
this  case,  and  held  the  conviction  right. 


REX  V.  ELIZABETH  MCKENZIE  and  another.  1820, 

IHE  prisoners   were  tried  before  Newman  Knowlys,   £sq«9  Anact^from 
Common  Serjeant,  at  the  Old  Bailey  September  sessions,  in  the  L^j^fiSJ^r 
year  1820,  on  an  indictment  charging  them  with  feloniously  act  which 
stealing  at  the  parish  of  St.  Uike^  in  the  county  of  Middlesex^  on  fr^m  ^  cerSa 

the  11th  of  c7t//y,  1820,  twenty-three  yards  of  lace,  value  one  oflfenccand 

imposes  ft  udn 
pound  three  shillings,  of  the  goods  o\  James  Scmyevj  privately  in  punishment 

^     ^  ^  ^      ^  onenoe  from 

The  evidence  in  support  of  the  indictment  was  extremely  ai^d  after  its 

clear,  but  the  statute  1  G.4.  c,117.  («),  which  received  the  royal  J^^'^nce 

assent  on  the  25th  July  in  the  year  1820,  having  repealed  the  committed  be* 

fore  tlie  dss^ 
10  &  11  fFIS.  C.23.,  which  deprived  persons  convicted  of  steal-  g^g  of  the 

ing  goods  privately  in  a  shop  to  the  amount  of  five  shillings  in  °®^  *%h^i  • 

value,  of  the  benefit  of  clergy,  the  learned  Common  Serjeant  after,  is  not 

respited  the  judgment  in  order  to  take  the  opinion  of  the  '"*^|j,^^ 

Judges,  whether  sentence  of  death  could  be  passed  on  the  under  either 

prisoners,  by  virtue  of  the  statute  10  &  11  ^.3.,  which  statute  gtatutes. 

was  in  force  at  the  date  of  the  commission  of  the  felony,  or 

whether  the  prisoners  should  receive  judgment  as  in  cases  of 

(a)  The  I  G^.4.  c.117.  «.l.  enacU,  That  the  recited  part  of  the  10 &  11  IT.S. 
cSS.  shall,  from  and  after  the  pasnng  of  this  act»  be,  uad  the  same  is  hereby 
repealed  as  to  privately  and  feloniously  stealing  any  goods,  wares,  or  merclum- 
^se  under  the  value  of  fifteen  pounds.  By  «•  3.  it  is  enacted,  that,  from  and 
after  the  passing  of  this  act,  every  pcison  who  skaU  privtUefy  and  feloniously 
steal  say  goods,  wares,  or  merchaadize  of  the  value  of  five  shillii^  or  mor^ 
bsiDg  under  fifteen  pounds,  in  any  shop,  &c.  shall  be  liable  to  be  transported 
fcrUfe,ftc. 
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grand  kncetiy,  by  virtfie  of  the  statiHe  of  1  G.4^  wfaidi  passei 
prior  to  tbeir  conviction. 

In  iSchaeimas  term,  1820,  this  case  waft  taken  into  consider- 
ation by  THft  Judges.  They  all  agreed  Aat  judgment  amid 
not  be  passed  on  the  I  G.4.,  which  Was  prospective  only.  But 
Wood  B.  and  Park  J.  at  first  donbted  whether  the  10  &  11 
fV.  S.  must  not  be  considered  as  in  force  for  the  trial  and  punish- 
ment of  offences  actually  committed  before  its  repeal.  But  on 
further  consideration,  and  on  referring  to  1  Hale,  P.  C.  290, 39 1  ^ 
they  agreed  with  the  other  Judges  that  the  prisoners  must 
receive  judgment  as  for  a  common  larceny,  without  reference  to 
either  statute. 


1821.  REX  V.  DAVID  LITTLE. 

The  first  sec-  iHE  prisoner  was  tried  before  Mr.  Baron  Wood  at  tlie 
59|^G.V     Sumn/  summer  assizes,  in  the  year  1820,  on  an  indictment  for 

c.  94.  is  con-     assaulting  Elizabeth  EarL  and  beating  her  with  a  stick,  with 

nneQ  t0  f*a<i»« 

of  treasoDy        intent  to  murder  her. 

murder,  uid  The  jury  found  specially  that  the  prisoner  was  insane  at  the  thue 
seooBd  section  of  the  commbion  of  the  ofience,  and  also  at  the  time  of  the  trial, 
offimces.  ^  ^  ^^  declared  that  they  acquitted  him  on  account  of  such  insanity. 
Therefore  if.  The  learned  Judge  ordered  him  to  be  kept  in  strict  custody  in 
a  mtflde-  S!^  ^  ^^  Majesty's  pleasure  should  be  known,  conceiving  he 

meanor,  the      had  authority  So  to  do,  under  S9  &  40  G.3.  c.9^.  s,  2.  (a) 
prisoner  ap-  .^  '  \  / 

p«irs  to  be  insane,  and  tlie  jury  find  him  so,  the  Court  may  order  him  to  be  confined  until 
tiis  Majesty's  pleasure  be  known; 

(a)  By  39&  40  Cr.5.  C.94. «.  1.  it  IS  enaoledy  That  in  case  any  person  duirgoA 
with  treason,  murder,  or  fislony,  proring  to  be  insane  at  the  time  of  the  com- 
mission of  such  ofience,  be  acquitted,  the  jury  are  to  declare  whether  he  was 
acquitted  by  them  on  account  of  insanity;  and  If  they  so  find  the  court  shall 
onder  him  to  be  kq>t  in  custody  till  His  Majesty's  pleasure  be  known,  ftc. 
By «.  2.  it  is  enacted,  That  if,  upon  the  trial  erf*  any  person  m£ctedfir  tmy 
nffence^  such  person  shall*  appear  to  the  juiy  charged  with  sudi  incfietment  to 
be  insane,  it  shall  be  lawfiil  fi>r  the  court  before  whom  any  sttch  person  shall 
be  brought  to  trial,  as  aforesaid,  to  c&ect  such  findmg  to  be  recorded,  and 
thereupon  td  order  such  person  to  be  kept  in  strict  custody  untH  His  Majfeiiy'4 
pleasure  be  known. 
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Tbt  leamed  Jvoax  afterwaiNls  doubted,  whether  he  bad        i^^i. 
authoritjr  under  thk  statute  to  take  such  a  finding  end  declar*     ^^■v  ^* 
ation,  and  make  sudi  an  order;  the  oflfence  being  A  miBdemeaner        (J^g^.  ^ 
and  not  afiiomy^  and  dbe  second  section  of  the  act  (which  ap- 
peared by  its  geneitdi^  to  apply  to  this  case^)    not    having 
directed  any  such  special  finding  or  declaration  as  the  first  sec- 
tion, which  applies  only  to  felonies. 

These  points  were  submitted  to  the  consideration  of  the 
Judges. 

In  Hilary  term,  1821,  the  Judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion,  that  the  second 
section  of  tlie  39  &  M  6. 3.  c.  94.  extended  to  all  offences^  and 
that  the  order  made  by  Mr.  Baron  Wood  was  right  (a) 


REX  V.  THOMAS  GILL.  .  l^^l- 


A  HE  prisoner  was  tried  and  convicted  before   Mr.  Justice  lodictmeiit, 
Bayley,   at  the  summer  assizes  fbr  the  county  of  Lancaster^  assizes  iG.  4. 
in  the  year  1820,  for  stealing  a  mare.  stoted,  that 

The  indictment  charged  the  offence  to  have  been  committed  20tJdoiJvlylm 
the  20th  Jubf,  in  xh^  fourth  year  of  the  reign  (^King  George  the  ^^^f^^^^l 
Rurthj  against  the  peace  of  our  lord  the  now  King.  King  George 

The  learned  Judge  was  inclined  to  think  that  the  words  «  y&urf*  ^J^^^!!^}^, 

•^  a  mare,  against 

year  of  the^  might  be  rejected  as  surplusage,  and  then  it  would  the  peace  of 

stand  the  20th  of  Jvly  in  the  reign  of  King  George  the  Fourth,  now  king.  The 

which  could  only  be  the  20th  of  «^  then  last  past     Pabk  J.  Judges  held, 

thoogfat  otherwise;  «id  from  deferaice  to  his  opinion,  thepri.  ^}:::ty^r 

sbner  was  let  out  on  \Ai  owii  recognizance^  and  the  point  saved  g^***"  ™'?**' 

De  reiecteQ  as 
for  the  opinion  of  the  Judges.  surplusage, 

ana  that  the 
prisoner  was  prapody  convicted  on  this  indictment. 


(a)  If  it  sppeaTy  daring  a  trial,  that  the  prisoner,  though  he  has  pleaded  not 
giuky,  if  mad,  tbs  Junoa  maj  dischaige  the  juiy  of  him,  that  he  may  be  tried 
«ftek*  the  recovery  of  his  undentaading.  1  Hale,  54.,  cited  by  Fitter  /.,  1 8  St. 
Tr.4li. 
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*     1831.  In  Hilary  term,  1821,  the  JuDG£8.met»  and  considisred  ^StiA 

^  /  ^  case»  They  were  of  opinion  that  the  words  "  fourth  year  cfik^ 
might  be  rejected  as  surplusage,  and  then  it  would  stand,  WA 
qfixi\:^  in  the  reign  of  King  Geoige  the  Fourth^  which  could  onlj 
be  20th  of  July  1820,  and  the  words  **  against  the  peace  of  oar 
lord  the  now  Kin^"  shewed  the  mistake  was  in  the  year,  and  not 
in  the  reign,  (a) 


1821.  REX  V.  JOSEPH  STANLEY  and  sevek  othebs. 

Rescue.  1  he  prisoners  were  tried  before  Mr.  Justice  Park,  (present 

pasdneo^the  ^^  Justice  Holroyd)  at  the  Old  Bailey  sessions,  January 

14*86.4.  1821,  upon  an  indictment  at  oommon  law,  for  the  rescue  of 

Rescuii^  a  certain  prisoners. 

penon  under        The  uidictment  stated  that  S.  J.  &  W.  Z).,  had  been  tried  and 

a  commitment 

for  bux^ary      convicted  of  burglary  in  the  house  of  L,  W.^  and  had  recdved 

waa  not  a 

transportable  ofience,  but  was  punishable  only  as  a  fdony  within  det^gy  at  common  law. 


(a)  In  CoddmgUm  ▼.  WUMn,  Cro.  Jac.  577.  Trespass  Unytore  JSHz,  contra 
pacem  domhug  regime  ESz.  4*  donnm  regit  nune,  Held^dbaiMt  regit  mme,  m^t 
be  rejected  as  surplusage.  And  see  also  Hall  y.  JBanyikai,  Hid,  549.  Mffler, 
74.  Anon,  Hardres.  550,  But  stating  the  ofience  to  have  .been  committed  on 
a  day  which,  at  the  time  of  the  caption,  had  not  arrived,  is  wrong.  In  Bex  r. 
Goddard,  Easter  T.  1784,  MS.  C.  C.  R.  the  prisoner  was  indicted  for  burg^I7 
18th  Oei,  S5Cr.5.  The  indictment  was  found  in  Avgutt,  23  0.5.  and  the  of- 
fence was  really  committed  l8th  Oct.  22  G.S,  After  conviction,  the  Jubgbs 
were  unanimous  that  the  conviction  was  wrong. 

(6)  But  now  by  the  1  &  2  G.4.  c.  88. 1. 1.  it  b  enacted.  That  if  any  petioa 
shall  rescue,  or  aid  and  assist  in  rescuing,  from  the  lavrful  custody  of  any  coa- 
ttable,  officer,  headborough,  or  other  person  vdiomsoeyer,  any  person  diaiged 
with,  or  suspected  of,  or  committed  for  any  felony,  or  on.suspidon  thereof^ 
then,  if  the  person  so  ofiending  shall  be  convicted  of  felony,  and  be  entitied 
to  the  benefit  of  clergy,  and  be  liable  to  be  imprisoned  for  any  term  not  ex- 
ceeding one  year,  it  shall  be  lawfol  for  die  court  by  or  before  whom  any  fuch 
person  shall  be  convicted,  to  order  and  direct,  in  case  it  shall  think  fit,  that 
such  prisoner,  instead  of  bdng  so  fined  and  imprisoned^  as  aforesaid,  shaU  be 
transported  beyond  the  seas  for  seven  years,  or  be  imprisoned  only,  or  be  ifl* 
prisoned  and  kept  to  hard  labour  in  the  common  gu>I,  house  of  .coifection,  or 

penitentiary  house,  for  any.  term  not  less  than  one<1ind  not  exceeding  thw^ 
years. 
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jadgment  of  death  ;'and  that  &  J.  and  JV.  D.  had  been  (ifter  the        1821. 
burglary  apprehended  for  the  same,  and  brought  before  George       ~  '     , 
f  arrant^  Esquire,  one  of  the  justices  of  the  peace,  &&,  for  ex^        Case, 
amination,  who  had  by  warrant,  &c.,  directed  to  the  keeper  of 
Nea^atey  required  him  to  receive  into  his  custody  the  bodies  of 
jSL  J,  and  W.  2).,  charged  upon  the  oaths  of  L.  W.  and  others, 
with  feloniously  stealing  in  the  dwelling-house  of  the  said  L.  W., 
one  watch,  &c«  of  the  value  of  forty  shillings  and  upwards,  and 
that  the  gaoler  should  safely  keep  the  said  S.  J.  and   W,  Z>.  till 
discharged  by  due  course  of  law ;  which  said  felony  in  the  war- 
rant mentioned,  is  the  same  felony  for  which  the  said  S.  J.  and 
W.  D.  were  afterwards  tried  and  convicted  and  had  judgment  as 
aforesaid,  and  that  the  said  S.  J.  and  W.  D.  with  the  said  warrant 
of  commitment  were  delivered  to  one  John  Marsden^  for  the  pur- 
pose of  safely  conveying  them  to  Neaogate,  and  that  Marsden  had 
tbem  lawfully  in  his  custody  for  the  purpose  aforesaid.     That 
the  prisoners,  well  knowing  the  premises,  contriving  to  prevent 
the  due  course  of  law,  and  to  cause  the  suid  &  J.  and  W,  D.  to 
escape  with  impunity,  afterwards  and  whilst  the  said  Marsden 
bad  them  lawfully  in  his  custody,  conveying  them  to  Newgate 
for  the  cause  aforesaid,  feloniously  made  an  assault  upon  Mars^ 
den^  and  them  the  said  J.  S.  &  W.  D,  from  and  out  of  thecustody 
of  him  the  said  Marsden  did  rescue  and  put  at  large,  to  go 
wheresoever  they  would,  against  the  peace,  &c. 

The  prisoners  were  convicted ;  and  in  consequence  of  the  atro- 
city of  the  offence  the  learned  Judge  was  inclined  to  pass  upon 
them  the  severest  punishment  which  bylaw  he  could ;  but,  afler 
consulting  with  Mr.  Justice  Holroyd,  they  both  thought  that 
being  a  clergyable  felony  at  common  law,  and  not  falling  within 
any  of  the  statutes  which  gave  the  Judges  a  power  of  transport- 
ation, the  extent  of  the  punishment  that  could  be  by  law  in- 
flicted was  imprisonment  for  twelve  months,  unless  whipping 
were  to.be  added  to  such  imprisonment. 

In  consequence  however,  of  what  is  mentioned  in  the  case  of 
jRex  V.  Burridge,  S  P.  Wms.  500.,  a  doubt  arose  on  which,  Mr. 
Justice  Pakk  wished  to  take  the  opinion  of  the  Judges. 

In  Rex  V.  Burridge  it  is  mentioned  that  the  prisoner  was  in" 
dieted  anew  at  the  next  assizes^  held  for  the  county  of  Somersetj 
and  being  convicted  on  such  indictment  was  transported  for  seven 
years.     The  case  then  sets  out  the  indictment,  on  which  the  pri- 
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1821.        soner  was  tried  the  second  tune»  fls  settled  by  comiseL     This  iii> 
\-*  -  '  /     dictment  appears  to  be  an  mdictment  atthe  common  law,  for  breai' 
Case.        iffggo^  ^^  ^  rescue  of  a  prisoner  who  was  then  under  sentence  fA 
transportation. 

This  judgment  appeared  to  Mr.  Justice  Park  to  be  so 
erroneous  that  he  conceived  that  there  must  be  an  error  in 
Pere  Williams^  he  therefore  sent  to  the  derk  of  the  assize  fer 
the  Western  Circuitio  furnish  him  with  a  copy  or  extract  of  the 
record,  {a) 

The  statute  16G.2.  c. 31.  which  makes  it  a  transportable 
offence  to  aid  and  assist  any  prisoner  in  an  atteogji  to  escapo 
only  applies  to  ineffectual  attempts,  and  not  to  cases  iriieie  diose 
attempts  have  been  succeeded  by  an  a^ual  escape,  (i) 

Lord  Hale  J  in  his  chapter  on  the  rescue  of  prisoners  in  custody 
for  felony,  says,  ^^  The  rescuer  of  a  prisoner  for  felony  though  not 
within  clerg2^  (which  is  this  case),  yet  shall  have  his  deigy  f  (c) 
and  in  his  chapter  on  principals  and  accessaries  in  fekmy,  besay^ 
^^  accessaries  after  by  receiving  the  offenders  cannot  be  in  law 
under  any  penalties  as  accessaries,  unless  the  acts  of  parliament 
that  induce  these  penalties,  do  expressly  extend  to  reccivcars  or 
comforters  as  some  do."  {d) 

But  as  there  was  no  statute  which  applied  to  this  case^  it 
appeared  to  the  learned  Judoe  that  he  could  only  order  a  punish- 
ment for  a  case  within  clergy  at  the  common  law,  the  learned 
Judge  not  thuiking  the  case  oiRex  v.  Burridge  rightly  decided. 
But  he  reserved  the  point  for  the  consideration  of  the  Judges. 

In  Hilary  term,  1821,  the  Judges  met,  and  ccmadered  this 
case.  They  were  unanimously  of  opinion,  that  the  prisoner  eoold 


{a)  The  following  is  a  copy  of  what  was  returned  to  the  learned  Jodob:— 
Somersetshire  Lent  assizes^  1 794-5. 
Before  Sir  Edmund  Probyn  and  Sir  John  CoKYNe,  Justices,  &c. 
Po:  se:  guilty 

IT^nas  Burridge,  for  rescuing  WiOiam  Palmer  con- 
victed of  felony,  and  assisting  him  in  g^ng  out  of 
Ilchester  gaol,  po:  se:  guilty^ 
Thomas  Burridge,  for  bdng  acceMoiy,  knowing  tfai 
said  William  Palmer  to  be  under  sentence  of  tnni' 
portadon  for  felony. 

(h)  Vide  TUley'i  Case,  2  Leach,  C.  C,  669.  Young's  Case,  before  tot  JomBi 
Trin.  T.  isoi. 
(c)  I  Hale,  607.  {dj  Ihid,e\3, 
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not  be  transported;  bat  that  he  might  be  imprisoned  for  twelve  1821, 

months,  and  whipped.     The  Judges  thought  the  case  of  ifer  v.  1^   - '-/ 

Burridge  incorrectly  decided.  Case. 


REX  V.  ROBERT  MOTT.  1821- 


T^HE  prisoner  was  tried  before  Mr.  Justice  Best  at  the  Old  On  an  indict- 

Bailey  September  sessions,  in  the  year  1820,  on  an  indictment  Sep^S^f  a 

charging  him  with  uttering  knowing  to  be  forged,  the  acceptance  ^^^  ^^^  utter- 

of  Charles  Dover ^  to  a  bill  of  exchange,  drawn  by  the  prisoner  on  acceptance^ 

the  said  Charles  Dover  for  50/.  ^«  ™  ">- 

donee  u  a 

The  prisoner  had  applied  to  Messrs.  Hood  &  Co.,  who  were  in  competent 
the  iron  trade,  to  supply  him  with  a  quantity  of  iron  for  Charles  "^^i^^  h„ 
Dover,  and  gave  them  in  payment  the  bill  in  question.     The  only  admiced 
prisoner  received  from  Messrs.  Hood  &  Co.  only  20L  worth  of  ^,^t  of  the 
iron;  but  he  was  to  have  so  much  more  iron  as  would  be  equal  bi^^  cuid 
to  the  amount  of  the  bill.     The  prisoner  never  received  more  leas!^  during 
than  the  20/.  worth  of  iron  frt)m  Messrs.  Hood  &  Co.  ^«  ^^«  ^'^^ 

To  prove  the  forgery  of  the  acceptance,  the  supposed  accept-  whose  name 
or,  Charles  Dooer,  was  called,  and  a  release  was  tendered  to  him  ^Y^^^^ 
by  Messrs.  Hood  &  Co.  Held  dso,  that 

It  was  objected  by  the  counsel  for  the  prisoner,  that  Hood  &  ^J^^^l^p. 
Co.  only  had  an  interest  in  the  bill  to  the  amount  of  20/.  and  that  poted  acceptor 
the  acceptor  could  not  be  examined  without  a  release  from  the  ^^SiST^ 
prisoner. 

The  learned  Judge  was  of  opinion  that  a  release  from  the 
holder  of  the  bill  completely  discharged  the  acceptor,  and  al- 
lowed him  to  be  eauimined. 

The  prisoner  was  found  guilty. 

The  question  reserved  for  the  opinion  of  the  Judges  was, 
whether  the  acceptor,  under  the  above  circumstances,  was  a 
competent  witness. 

At  the  trial  the  competency  of  the  acceptor  only  was  objected 
to.     But  after  the  trial  it  occurred  to  the  learned  Judge,  that 

F  F  2 


«6  CROWN  CASES  RESERVED. 

1821.        Hood  &  Co.  havmg  released  the  acceptor,  if  the  bill  was  a  ge- 
Mott's  Ca»e.    °"™  ^^^  ^®  prisoner  might  maintain  an  action  against  than  on 

the  ground  of  their  havmg  by  the  release  discharged  the  acceptor, 
on  a  bill  in  which  the  prisoner  would  have  an  interest  to  the 
amount  of  SO/L 

The  learned  Judge  also  submitted  to  the  Judges,  whether 
Hood  could  be  a  competent  witness. 

In  Hilary  term,  1821,  the  Judges  met^  and  considered  this 
case;  they  were  unanimously  of  opinion  that  Dover  after  being 
released  by  Hood  &  Co.  was  a  competent  witness,  because  the 
indorsement  upon  the  bill  vested  the  whole  legal  interest  in  Hood, 
&  Co.;  and  if  the  release  executed  by  them  destroyed  any  daim 
by  the  prisoner  agdnst  Dover^  it  at  the  same  time  gave  the  pri- 
soner a  claim  pro  tanio  against  HoodSi  Co.  A  great  majority  of 
THE  Judges  were  also  of  opinion  that  Hood  was  a  competat 
witness,  {a) 


18C1.  REX  V.  THOMAS  WATT& 


Forgcrv  ^^  prisoner  was  tried  before  Mr.  Justice  Best,  at  the  sum- 

A  bul  was  mer  assizes  for  Devon^  in  the  year  1 820. 

Messrs.  fVU'  "^^  ^^^  count  of  the  indictment  charged  the  prisoner  with 

iianu  4-  Co.y  forging  at  East  Stonehouse^  on  the  6th  of  Aprils  1 820,  an  ao- 

JSirchm  Lane^  London;  and  there  might,  at  that  time,  have  been  a  3  on  the  lower  left-hand 
comer  of  the  bill.  The  prisoner  was  asked,  at  the  time,  whether  the  acceptors  were 
WilUanUf  Birchy  4*  Co. ;  and  his  answers  imported  that  thej  were.  WU&anu^  Birch,  4  Gff  ^^ 
at  No.  SO,  Birchin  Lime,  and  it  was  not  their  acceptance.  There  were  no  known  bankers  in 
London  using  the  style  of  WURami  4*  Co.  but  them ;  but  at  No.  5,  Birchin  Lane  the  name 
**  WilUamg  4*  Co"  was  on  the  door;  and  some  bills  addressed  to  Messrs.  WUSams  4*  Ca^ 
bankers,  Swantea,  had  been  accepted,  payable  at  No.  5.,  and  had  been  paid  there.  There  was 
no  evidence  who  lived  at  No.  3.,  but  another  bill,  of  the  same  tenor  as  that  in  (question,  drm 
by  the  prisoner,  hod  been  accepted  there.  Held,  that  on  these  fiu:ts,  the  prisoner  was  im- 
properly convicted  of  uttering  a  foiled  acceptance  knowing  it  to  be  forged.  S.C.  3B.&B.197. 


(a)  The  prisoner,  thougli  acquitted,  could  not   have  succeeded  i^ttost 
Hood  4r  Co.  unless  he  could  have  proved  the  acceptance  genuine. 
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ceptaooe  by  Messrs.  WUliams  &  Ck>.  to  8  certwn  biU  of  exchange,        1821. 
as  follows:  w. 


WxTTs'sCase. 


"No.  117.  £20a  Mardi,  28th. 

^^  Swansea  Bank,  1820. 
^  Two  months  after  date,  pay  te  Mr.  John  Tipper^  or  order, 
two  hundred  pounds. 

"  For  value  received. 

«  Hy.  Williams  &  Co. 
"  To  Messrs.  miUams  &  Co. 

"  Bankers,  Birchin  Lane^ 
" ».  LondxmP 

with  intent  to  defraud  Thomas  BayleSy  John  Boutledge^  and 
Jonathan  Ramsey. 

The  second  count  charged  the  prisoner  with  uttering  and 
publishing  as  true  the  said  forged  acceptance  on  the  said  bill  of 
exchange,  knowing  the  same  to  be  forged,  with  a  like  intent. 

The  prisoner  was  acquitted  on  the  firsts  and  convicted  on  the 
second  count 

It  appeared  from  the  evidence,  that  in  Aprils  1820,  the  pri- 
soner purchased  of  the  prosecutors  wheat  to  the  amount  of  two 
hundred  and  for^  pounds.  At  the  time  he  made  the  purchase, 
he  agreed  to  pay  the  amount  by  the  acceptance  of  a  London 
banker.  Before  the  wheat  was  delivered  to  him,  he  produced 
to  the  prosecutors  a  bill,  as  follows : 

«  No.  117.  £200.  Marchj  28th. 

^*  Swansea  Bank,  1820. 
'^  Two  months  after  date,  pay  to  Mr.  John  Tipper^  or  order, 
two  hundred  pounds. 

"  For  value  received. 

"  Hy.  Williams  &  Co. 
"  To  Messrs.  Williams  &  Co. 

"  Bankers,  S,  Birchin  Lane^ 
« S.  Lmdon!' 

^<  Accepted,  Williams  and  Co." 

The  prisoner  was  asked  how  he  proposed  to  pay  the  re- 
minder of  the  money ;  he  said  he  should  draw  on  the  same 
bankers  for  the  balance :  he  then  drew  the  following  bill  in  the 
prosecutors'  compting  house. 
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1821. 
WATTs'iCase. 


«  £40«  South  Tawtan,  April  6A9  '1S90. 

^^  Two  months  after  date,  pay  to  our  order,  forty  pounds^ 
value  received,  as  advised  by 

"  Thomas  Wattb, 

«  Swansea  Bank.  «  For  P.  Waits  &  Co. 

«  To  Messrs.  William  &  Co. 
^'  Bankers,  Birchin  Lane, 
"  London:' 

<<  Accepted,  William  &  Co.'' 

The  prisoner  said  he  should  send  this  bill  to  London  to  get  it 
accepted ;  and  it  was  afterwards  sent  back  to  the  prosecutors 
with  *^  Accepted,  Williams  &  Co."  written  across  it. 

Whilst  the  prisoner  was  drawing  the  bill,  one  of  the  proseco- 
tors  asked  him  if  Williams  &  Co.,  the  acceptors,  were  Willicms, 
Birch,  &  Co.  The  prisoner  said  the  acceptors  were  WilliafnSf 
Birch,  &  Co.  The  prosecutor  said  it  was  improbable  there 
should  be  two  firms  of  the  same  name  in  the  same  street;  the 
prisoner  answered  it  was  improbable.  The  figure  S,  which  stands 
between  the  words  bankers  and  Birchin  Lane^n  the  two  hundred 
pound  bill,  was  not  then  on  the  bill.  The  witness  did  not 
observe  whether  the  small  figure  3,  which  stands  at  the  comer 
of  the  bill,  was  on  the  bill  at  that  time. 

This  small  figure  S  at  the  corner,  appeared  to  a  witness  ac- 
quainted with  bills  not  to  be  part  of  the  address,  but  was  like  a 
figure  that  the  holders  of  bills  sometimes  put  on  them  before 
they  leave  them  for  acceptance.  But  the  person  who'presented 
this  bill  had  not  observed  whether  it  was  on  the  bill  when  he 
presented  it  for  pa}anent  or  not.  The  person  to  whom  the  bill 
was  presented  at  No.  S,  Birchin  Lane,  took  the  bill  behind  a 
desk,  and  had  an  opportunity  of  writing  on  it  one  or  both 
these  figures.  But  the  person  who  presented  it  did  not  ob- 
serve when  he  received  the  bill  back,  whether  either  of  these 
figures  were  then  on  it.  At  that  time  there  were  Zion^&m  bankers 
at  No.  20,  Birchin  Lane,  of  the  names  of  Williams^  Birch,  &  Co. 
who  usually  accepted  bills  in  the  firm  6f  Williams  k  Ca 
This  bill  was  not  accepted  by  that  firm.  No  otlier  bankers 
of  the  names  of  Williamsk,  Co.  were  known  to  carry  on  business 
in  Birchin  Lane,  nor  were  there  any  other  London  bankers  un- 
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der  tfiat  firm*    The  words  ^<  Williams  and  Co.''  were  on  a  brass        1821. 
plate  on  the  door  of  No.  8,  Birchin  Lane.  ^      ^  '■  ' 

There  was  no  evidence  to  show  by  whom  these  bills  were  ac- 
cepted. 

The  prisoner  proved,  that  three  bills  in  the  following  form 
had  been  paid  at  No.  S,  Birchin  Lane^  viz. 

«  No.  S^5.  £30.  South  Twmton^  March  5th,  1820. 

^^  Two  months  after  date,  pay  to  our  order,  thirty  pounds,  for 
value  received. 

"  Messrs.  Williams  &  Co.  "  Thomas  Watts,  for 

<< Bankers,  "P.  Watls&  Co. 

"  Swansea  J* 
**  Accepted,  Messrs.  Williams  &  Co. 

^^  Payable  at  No.  S,  Birchin  Lane^  London.** 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the  ac- 
ceptance of  the  two  hundred  pound  bill  was  the  acceptance  of 
any  London  Bankers^  and  they  found  that  it  was  not 

The  following  questions  were  reserved  for  the  opinion  of  the 
Judges,  xdz.  Whether  the  prisoner  was  properly  convicted,  and 
also  whether,  considering  the  manner  in  which  the  bill  was  stated 
in  the  indictment,  it  was  necessaiy  for  the  prosecutors  to  prove 
that  the  figure  S  in  the  comer,  was  on  the  bill  when  it  was 
tendered  in  payment 

In  Hilary^  term,  '1821,  eleven  of  the  Judges  met  (Bayley  J. 
being  absent),  and  considered  this  case.  Ten  of  the  the  Judges 
held  the  conviction  wrong,  being  of  opinion  that  the  &cts 
proved  against  the  prisoner  did  not  amount  to  the  crime  of 
forgery,  and  they  directed  a  pardon  to  be  iqpplied  for. 
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REX  V.  JOHN  ELDRIDGE. 

A  prisoner's      The  prisoner  was  tried  before  Mr.  Justice  Burrough  at  tbe 

confession  IS  .         /•        i  i«  o      »  .       i 

sufficient  Lent  assizes  tor  the  county  ot  Southampton^  in  the  year  1851, 

S"^"?^^^"^  *     on  an  indictment  for  stealing  a  mare,  the  property  of  Hu^ 

though  there     Puller. 

proof  of'hL  ^^  appeared  that  on  Saturday^  the  9th  of  October^  1 820,  between 

having  com-      three  and  five  o'clock  in  the  afternoon^  the  mare  in  quesdon 
mitted  the  of-  •     .i_  •         i?  i?  ^i  .     »  * 

ence  or  of  the  ^^  ^^^^  ^"  ^"^  possession  ot  one  ot  the  prosecutors  servants^ 

offence  having  ^^^q  ^^g  taking  it  towards  one  of  the  prosecutor's  fields,  but  it 

been  com-  i         i 

mitted,  if  that  did  not  appear  whether  the  mare  was  ever  in  the  field  that  day. 

confession  was  Neither  the  prosecutor  or  the  servant  who  was  seen  takioir  the 

m  conse-  '^  .  im 

quence  of  a      mare  towards  the  field  were  called  as  witnesses.     The  mare  was 

theon^er^*   not  found  In  the  prosecutor's  possession  on  the  following  MoneUfy 

morning.  On  the  2Sd  of  the  same  month  of  October^  the  mare 
was  seen  in  the  possession  of  one  John  Locke^  an  imikeq>er  at 
Alresfurd  (a  very  considerable  distance  irom4  the  prosecutoi's 
place  of  abode).  Locke^  who  was  called  as  a  witness,  stated  that 
the  prisoner  came  to  his  house  on  the  ISth  of  October^  and  then 
had  the  mare*  with  him.  He  asked  the  witness  tor  a  feed  of 
corn  for  her,  and  said  he  had  no  money ;  that  he  bad  been  robbed 
at  the  BaU  on  Bentley  Green  of  a  Si.  note.  Tlie  prisoner  had 
the  com  and  other  things,  for  the  amount  of  which  l/x^ 
detained  the  mare.  The  prisoner  then  offered  to  sell  the  maie, 
and  said  the  price  should  be  35/.;  he  afterwards  sold  her  to 
one  Welter  for  12/.,  and  five  or  six  shillings  the  expences.  It 
appeared  that  the  mare  was  worth  S5/. 

At  the  close  of  this  evidence,  Carter  for  the  prosecution 
proved,  and  proposed  to  read  in  evidence,  the  prisoner's  con- 
fession taken  before  a  ma^strate.  But  the  learned  Jc7DG£  ob- 
jected, because,  independent  of  the  confession,  there  was  not 
evidence  of  a  felony  having  been  committed  to  be  1^  to  the 

jury. 

Carter  then  referred   to  the  cases  cited  in  1  Leachi  C.C. 

310.  in  notis  to  Jacobus  case.     But  as  the  learned  Judge  could 

not  then  discover  that  either  of  the  cases  cited  had  been  under 

the  consideration  of  the  Judges,  and  as  he  had  no  opportunity 
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of  seeing  what  the  circumstances  of  those  cases  were^  he  told  1821. 
the  jury  that  he  was  of  opinion,  that  independent  of  the  con-  ^  '~^  ■ 
fession,  there  was  no  evidence  of  a  felony.  Case. 

The  learned  Judge  then  read  to  the  jury  the  confession, 
which  was  a  very  full  confession  of  the  whole  offence;  and  told 
them  that  if  they  were  satisfied  the  prisoner  had  confessed  the 
stealing  the  prosecutor's  mare  and  should  find  him  guilty,  he 
would  reserve  the  case  for  the  opinion  of  the  Judges. 

The  prisoner  was  convicted. 

The  questions  reserved  for  the  opinion  of  the  Judges  were, 
first,  whether,  independent  of  the  confession,  there  was  any  evi- 
dence of  a  felony  having  been  Committed. 

Secondly,  Whether  a  prisoner  can  or  ought  to  be  convicted 
of  a  felony  on  his  own  confession  merely,  without  other  proof 
of  a  felony  having  been  committed. 

In  Easter  term,  1821,  the  Judges  met  and  considered  this 
case.  They  were  of  opinion  that  there  was  sufficient  evidence 
to  confirm  the  confession,  and  that  the  conviction  was  right  {a) 


REX  V.  WILLIAM  BANKS. 


1821. 


IfiE  prisoner  was  tried   and  convicted  before  Mr.  Justice  Larceny. 
Bayley,  at  the  Lancaster  Lent  assizes,  in  the  year  1821,  for  nam ^dAAe 
horse-stealing.  possesrion  of 

It  appeared  that  the  prisoner  borrowed  a  horse,  under  pretence  S^^^nal  pur- 
of  carrying  a  child  to  a  neighbouring  surgeon.     Whether  he  car-  P^»  "*^  *« 
ried  the  child  thidier  did  not  appear;  but  the  day  following,  that  purpose  is 

after  the  purpose  for  which  he  borrowed  the  horse  was  over,  he  f*®^"^*  °^- 

,  ,  .,       ,  lects  to  return 

took  the  horse  in  a  different  direction  and  sold  it  themandafter- 

The  prisoner  did  not  ofier  the  horse  for  sale,  but  was  applied  ofthem^^fhe 

to  to  sell  it,  so  that  it  was  possible  he  might  have  had  no  felo-  had  not  a  fe- 

nious  intention  till  that  application  was  made.  ij^n  ^1,^^  |^ 

The  jury  thought  the  prisoner  had  no  felonious  intention  when  ^wiginaliytook 

he  took  the  horse ;  but  as  it  was  borrowed  for  a  special  purpose,  sequent  with- 

^  holding  and 

disposing  of  them  will  not  constitute  a  new  felonious  taking,  or  make  him  guilty  of  felony. 


(a)  Vide  2  Hale,  290.    Vide  also  Re*  v.  Falkner,  Easter  1. 1923.  pott.    Re* 
v.  TippeUj  East  T.  ]  825.  fMt. 
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and  that  purpose  was  over  when  the  prisoner  took  the  horse  to 
liie  place  where  he  sold  it,  the  learned  Judge  thought  it  right 
upon  the  authority  of  2  East,  P.  C.  690. 694.,  and  2  Buss.  1089, 
1090.  (^i)  to  submit  to  the  consideration  of  the  Judges,  whether 
the  subsequent  disposing  of  the  horse,  when  the  purpose  for 
v^eh  it  was  borrowed  was  no  longer  in  view,  did  not  in  law 
include  in  it  a  felonious  taking. 

In  Easter  term,  1821,  the  Judges  met  and  considered  this 
case.  They  were  of  opinion  that  the  doctrine  laid  down  on  this 
subject  ]n  2Eastj  P.  C.  690  &  694,  and  2Sussell,  1089  &  1090» 
was  not  correct  They  held  that  if  the  prisoner  had  not  a  fe- 
lonious intention  when  he  originally  took  the  horse,  his  suhse* 
quent  withholding  and  disposing  of  it  did  not  constitute  a  new 
felonious  taking,  or  make  him  guilty  of  felony ;  consequently 
the  conviction  could  not  be  supported. 


1821.  REX  V.  JAMES  GIBBONS  and  JOHN  KEW. 

Burglary.  ^  ^^  prisoners  were  tried  and  convicted  before  Mr.  Ji;sncE 

Though  a  mao  HoLROYD,  at  the  Somersetshire  Lent  assizes,  in  the  year  1821, 

Ifi&Vfifi  hl8 

house,  and  of  a  burglary  in  the  dwelling-house  otjokn  Bendall, 
never  means  to  jj  appeared  by  the  evidence,  that  the  place  broVen  into  was  a 
agam,  yet,  if  shop,  which  had  been  part  of  the  dwelling-house  in  which  the 
it^asTsEop  ^  prosecutor  Johti  Bendall  and  his  fiunily  had  resided,  until  about 
and  lets  a  ser-  two  years  and  a  half  previous  to  the  commission  of  the  oflfence 
fiunily  live  and  ^  question ;  at  which  time  the  prosecutor  removed  into  another 

sleep  in  an-  house,  about  two  hundred  yards'  distance  from  this  shop;  in 
other  part  of  "^ 

it  for  tear  the  place  should  be  robbed,  and  lets  the  rest  to  lodgers,  the  habitation  ^}"^  iemunt 
and  fiunily  is  an  habitation  by  him,  and  the  shop  shall  still  be  conadered  part  of  bh  dwelling- 
house. 


(a)  In  sRoiS.  loss,  it  Jt  <aid  that,  '^  In  the  case  of  a  deliv«iy  of  ahorse 
upon  hire  or  loan,  if  such  delivery  were  obtained  band  JSde^  no  subseqaent 
wrongfiil  conversion  pending  the  contract  will  amount  to  felony;  and  so  of 
other  goods.  But  when  the  purpose  of  the  hiring,  or  loan,  for  which  the  de- 
livery was  made,  has  been  snded,  felony  may  be  committed  by  a  conversioB  of 
the  goods." 
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this  latter  dwelling-house,  the  prosecutor  and  his  family  were         1821. 

livinir  at  the  time  the  ofience  was  committed.     From  the  time      V,    -     , 
®  ,       ,  Gubons'b 

the  prosecutor  so  ceased  to  reside  in  the  house  of  which  the  Case, 
shop  was  party  and  until  he  put  the  servants  of  his  trade 
therein,  as  hereinafter j  mentioned;  the  rest  of|  the  house 
(excepting  the  shop,  and  a  small  room  adjoining,  called  the 
counter,  communicating  inwardly  with  the  shop),  was  occupied 
either  with  lodgers  to  whom  the  same  had  been  let,  and  who  re- 
sided and  slept  there,  or  partly  by  lodgers,  and  partly  by  the 
prosecutor. 

It  further  appeared,  that  about  two  years  before  the 
commission  of  the  offence  in  question,  in  consequence  of 
alarm  arising  from  several  robberies  then  lately  committed  in 
the  neighbourhood,  and  for  fear  the  place  should  be  robbed, 
the  prosecutor  put  his  foreman,  the  foreman's  wife,  and  an 
apprentice,  into  two  rooms  of  this  house.  The  foreman's  wife 
was  the  prosecutor's  servant,  employed  in  keeping  the  apart^ 
ments  clean.  The  pi-osecutor  paid  them  (the  apprentice  as  well 
as  the  others)  weekly  wages,  in  amount  the  same  as  they  re- 
ceived previous  to  their  going  to  these  apartments.  Before  they 
went  there,  they  lived  and  slept  in  other  apartments  procured  by 
themselves ;  but  when  the  prosecutor  removed  them,  he  made 
no  deduction  on  that  account  from  their  wages,  nor  were  they  to 
pay  him  any  rent  The  prosecutor  stated,  that  he  placed  them 
in  these  apartments,  solely  for  the  purpose  of  taking  care  of  the 
goods  which  he  deposited  there.  The  prosecutor  also  stated, 
that  robberies,  on  account  of  the  danger  of  which  he  originally 
put  them  there,  were  still  of  frequent  occurrence  in  his  neigh- 
bourhood; and  that  so  long  as  the  danger  continued  it  was  his 
intention,  if  they  remained  in  his  service,  that  they,  or  if  they  lefl, 
some  other  person  should  reside  in  the  house.  It  appeared  that 
the  foronan,  his  wife,  and  the  ai^rentice  found  their  own  provi- 
sion, and  dieted  and  lived  there  entirely ;  the  prosecutor  put  them 
to  sleep  there  only,  for  the  purpose  of  taking  care  of  the  goods. 

The  question  for  the  opinion  of  the  Judges  was.  Whether 
the  shop  in  question  was  to  be  considered  as  being  in  law .  part 
of  the  dwelling-house  of  the  said  John  BendalL 

In  jBa^erterm,  1821,  the  Judges  met  and  considered  this 
case,  and  were  of  opinion  that  the  conviction  was  right  (a) 


(a)  See  Rex  v.  Flannagan^  ante,  187. 
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REX  V.  JOHN  SOUTHERN. 

57G.5.  C.90.   UoHN  Southern  was  tried  before  Mr.  Justice  Batley,  at  the 
into  a  do^in  X^nt  assizes  for  the  county  oi  Lancaster^  in  the  year  1821,  under 

the  night  to      $1  G.  S.  c.  90.  (fl),  for  beinff  with  one  John  Johnsoru  found  amwd 

kill  game,  and  .  . 

one  has  arms     with  a  pistol  in  the  night,  in  a  close,  where  they  were  seeking  to 

^TA    destroy  game. 

the  others.  The  first  count  of  the  indictment  charged,  that  John  Johnson 

^B^Mwho  foA  John  Southeruj  on  the  4th  of  October,  1  G.4.,  with  force 
are  unarmed  and  arms,  broke  and  entered  into  the  close  of  James  Jkock, 
to  be  convict-  situate  and  being  at,  &c.,  with  the  intent  illegally  to  destroy, 
ed  under  this    ^ke,  and  kill  game  therein ;  and  that  the  said  JfaAn  Jdmson  and 

John  Southern,  having  so  entered  into  the  said  dose^  and  being 
therein  with  the  intent  aforesaid,  were  found  therein  in  the  night 
of  the  said  day;  that  is  to  say,  between  the  hours  of  six  in  the 
evenitig  of  the  said  day,  and  seven  in  the  morning  of  the  da; 
following ;  to  wit,  about  the  hours  of  twelve  in  the  night  of  the 
first-mentioned  day,  armed  with  a  gun,  against  the  statute,  &C., 
and  against  the  peace,  &c. 

The  second  count  charged  the  said  J(Jin  Johnson  and  John 
Southemj  with  breaking  and  entering  into  a  certain  other  close 
of  James  Alcock,  with  intent  illegally  to  take  and  destroy  game 
therein;  and  that  the  said  John  Johnson  and  Jciin  Southern, 
having  so  entered  into  the  said  close,  and  bdng  therein  with 
the  intent  aforesaid,  were  found  therein  in  the  night  of  the  said 
4th  of  October ;  that  is  to  say,  between  the  hours  of  six  in  the 
evening  of  the  said  4th  of  October,  and  seven  in  the  morning  w 
the  5th  of  October ;  to  wit,  about  the  hour  of  twelve  in  the 
night  of  the  said  4th  of  October,  armed  with  certain  fire-arms, 
to  wit,  a  loaded  pistol,  against  the  statute,  &c.,  and  against  the 
peace,  &c. 

The  third  count,  charged  the  said  J(An  Johnson  and  John 
Southern  with  breaking  and  entering  into  a  certain  other  dose  (n 
James  Jlcock,  with  intent  ill^ally  to  take   and  destroy  ff^ 


(a)  See  statute,  tupru,  568. 
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therein;  and  that  having  so  entered,  and  being  therein,  with        1821. 
the  intent  aforesaid,  were  found  therein  on  the  night,  &€•  (as     J^-    ^  ' 
in  the  second  count)  armed  with  a  certain  offensive  weapon ;         CaM. 
to  wit,  a  loaded  pistol,  against  the  statute,  &c.,  and  against  the 
peace,  &c. 

It  appeared  in  evidence,  that  Johnson  had  a  loaded  pistol  with 
him,  but  Southern  did  not  know  he  had  any  pistol  with  him. 

The  learned  Judge  doubted  whether  Southerri%  ignorance  in 
this  respect  took  his  case  out  of  the  statute,  and  thought  it  right 
to  advise  the  jury  to  convict,  and  to  save  the  case  for  the  con- 
sideration of  THE  Judges. 

In  Easter  term,  1821,  the  Judges  met  and  considered  this 
case.  They  were  of  opinion  that  Southern^  upon  the  facts  stated, 
was  not  liable  to  be  convicted  under  the  act.  {a) 


REX  V.  JOSEPH  FURNIVAL.  1821. 

Xhe  prisoner  was  tried  before  Mr.  Justice  Park,  at  the  Lent  On  an  indict- 

assizes  for  the  county  oiStqffbrd^  in  the  year  1821.  glariously 

The  indictment  charged  the  prisoner  with  burfi^lariously  break-  oreaking  and 

.  i»  entering  a 

ing  and  entering  the  dwelling-house  of  one    Thomas  Rogers^  dwelling- 

(omitting  the  words    "  with  intent  to  steaF')  and  twenty-four  JhraandAcre 

knives,  &c.,  of  the  goods  and  chattels  of  the  said  Thomas  Sogers^  stealing  goods 

in  the  said  dwelling-house,  then  and  there  found,  feloniously,  and  pr^^|^  n^y 

burglariously  stole,  took,  and  carried  away,  &c.  The  indictment  ^  ^^  <^°- 

.      ,       ,      ,.  ,  victedofbur- 

contamed  only  this  one  count  gjary  if  the 

The  facts  were  all  clearly  proved,  both  as  to  the  burglary  and  l""^"?  ^ 

,     ,  ,    ,  .  .       ,  °     "^  proved,  jwttf, 

the  larceny,  and  the  prisoner  was  convicted.  if  not. 

After  the  learned  Judge  had  passed  sentence  of  death  upon  the 

prisoner,  a  doubt  occurred  to  him,  whether  the  omission  of  the 

words  ^<  with  intent  to  5/^aZ".(althoi|gh  the  indictment  afterwards 


(o)  But  if  several  are  out  together  and  one  only  is  armed,  but  wUH  the 
knowledge  of  the  others,  all  are  liable  to  be  conyicted  under  this  act.  See 
Rex  V  Snnihf  svpra,  368. 
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182U 

Fukni^al's 
Case. 


iiiuvfiir^i; 


charged  an  actual  stealing)  would  not  yitiate  this  as  an 
for  burglary.  The  learned  Jud6£  tboai^  H  qnibe  deuv  ^^  ^ 
the  laiceny  had  bce&mgativedby  the  jury  (issy  for  instamc^  fffke- 
liMiperty  bad  been  laid  in  the  wrong  person),  although  a  comidete 
burglary  had  been  proved,  no  sentence  could  have  been  passed 
upon  an  indictment  where  the  burglary  was  not  fully  stated.  In 
Starki^s  Cr,  Leem^  voLiL  p.  4 14.,  the  precedent  there  givoi  o^ 
an  indictment  for  burglary  contains  the  words  ^  with  itOent  to 
steal:' 

The  learned  Judge,  however,  was  ultimately  of  opinion,  from 
what  was  stated  in  1  Hale's  P.  C.  559.  s.  5.  and  the  three  follow- 
ing paragraphs,  that  the  conviction  in  this  case  was  right,  althoogh 
it  was  evident  Lord  Hale  thought  indictments  for  burglaiy  ought 
to  contain  the  words  ^^  loith  vttent  to  steal.** 

The  learned  Judge  respited  the  execution  of  the  sentence,  for 
the  purpose  of  taking  the  opinion  of  the  Judges  upon  diis  case, 
that  there  might  be  an  uniformi^  of  practice  in  prq)aring  these 
indictments. 

In  Easter  term,  1821,  all  the  Judges  met  and  considered  this 
case ;  they  were  of  opinion  that  on  an  indictment  like  this,  charg- 
ing that  the  prisoner  burglariously  broke  and  entered  a  dwell- 
ing-house, and  then,  and  there  stole  goods  therein,  the  pri- 
soner might  be  well  convicted  of  the  burglary  if  the  larceny  was 
proved,  secus  if  not ;  but  that  it  was  better  in  all  cases  of  burglary 
of  this  sort  to  charge  the  intent  to  steal,  as  well  as  the  stealing, 
according  to  Lord  Hal^s  advice,  X  ifofe,  P.  C  559.  The  Judges 
held  the  conviction  right. 


1821. 


REX  V.  JOHN  BINGLEY,  JOHN  DUTTON,  ajto 

WILLIAM  BATKIN. 


Forgery.  The  three  prisoners  were  tried  and  convicted  before  Mr.  Jus- 

bine  to  forge     ^^^^  Richardson,  at  the  Lent  assizes  for  the  county  of  WasmA^ 
Md°^I^^°^  in  the  year  1821,  on  an  indictment,  the  first  count  of  which 

executes  by  himself  a  distinct  part  of  the  forgerv,  and  they  are  not  together  when  the  bBtro- 
ment  is  completed,  they  are  nevertheless  all  guilty  as  principals. 
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charged  the  prisoners  with  forging  and  counterfeiting  a  51.  bank        1821; 
note,  with  intent  to  defraud  the  Governor  and  Company  of  the     ^  ^^     / 
Bank  of  England.    The  third  count  charged  them  with  falsely         Case* 
making,  forging,  and  counterfeiting,  and  causing  and  procuring 
to  be  &lsely    made,   forged,  and  counterfeited,   and  willingly 
acting  and  assisting  in  the  false  making,  forging,  and  counter- 
feiting, a  promissory  note,  for  the  payment  of  money,  with  the 
like  intent.     There  were  other  counts  for  disposing  o^  and 
putting  away  scienter^  &c. 

The  offence  mentioned  in  the  first  count  was  made  a  capital 
felony,  by  the  8&9  W.S.c.20.  S.S6.9  15G.2.  cAS.s.ll^  and 45 
G.3.  C.89.  ^.2.  The  offence  mentioned  in  the  third  count 
is  a  capital  felony  under  the  2  G* 2.  c.55.  sA^  eacplained  by 
81 G.  2.  C.22.  5.78.,  and  under  the  45  G.  3. ^.89.  5.1. 

It  appeared  in  evidence,  that  Binghy  and  DuUon^  and  one 
George  Peacock,  an  accomplice,  i^reed  to  take,  and  did  take  a 
house  in  Birmingham,  for  the  purpose  of  carrying  on  therein  the 
manufacture  of  forged  bank  notes.  The  first  operation  was  the 
purchasing  of  proper  paper,  and  the  cutting  of  it  into  pieces  of 
proper  size;  after  which  it  was  taken  to  the  prisoner  Battin,  a 
copper-plate  printer,  whose  workshop  was  in  a  different  part  of 
Birmingham,  to  be  by  him  printed,  and  he  accordingly  struck 
off  in  blank  all  the  printed  part  of  the  notes,  excqpt  the  date 
line  and  the  number.  He  also  impressed  on  the  paper  the  wttvy 
horizontal  lines. 

The  blanks  were  then  brought  back  to  the  house  of  Bingley, 
Dutton^  Sf  Peacock,  and  there  the  water  mark  was  introduced 
into  the  paper ;  after  which  BingUy,  in  the  presence  of  DutUm 
and  Peacock,  impressed  the  date  line  and  the  number,  and  DuUon 
added  the  signature. 

Sometimes  the  date  line  and  number  were  inserted  before  the 
signature  was  inserted,  and  sometimes  the  signature  before-' the 
date  line  and  number ;  but  in  a  certain  class  of  notes  (of  whidl 
the  note  in  the  indictment  was  one),  die  accomplice  said'  that 
the  signature  was  added  last. 

The  notes  were  then  complete,  although  they  underwent  an<- 
other  operation,  that  of  pressing  tbem  between  plain  sheets  of 
tin,  in  order  to  make  the  sur&ce  smooth,  before  they  wene  put 
Into  circulation. 
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1821.  Peacocky  the  accomplice,  did  not  know  that  Batkin  was  em- 

1     ^    ",       ployed  to  print  the  blank  notes,  nor  did  it  appear  that  Batkin 
Case.        ever  was  present  when  Btngley  and  Dutton  filled  up  and  ocMn- 
pleted  the  notes. 

The  accomplice  stated  that  Bingley  and  Dutton  were  both 
present,  when  Bingley  impressed  the  date  line  and  number  on 
that  class  of  notes,  of  which  the  note  stated  in  the  indictment 
was  one,  but  he  said  he  was  not  certain  whether  Bingkg  was 
present,  when  Dutton  afterwards  added  the  signature  to  the  class 
of  notes. 

The  prosecutors  elected  to  proceed  on  the  counts  for  forging* 
Upon  this  evidence,  the  learned  Judge  left  it  to  the  J1117, 
whether  the  three  prisoners  did  concur  and  co-operate  ia  die 
joint  design  of  forging  the  five  pound  note  mentioned  id  tfae 
indictment  (among  other  notes)  with  intent  to  put  it  into  circula- 
tion, and  whether  they  all  did  perform  their  respective  part  in 
the  execution  of  that  design  within  the  county  of  WarwicL  If 
so»  the  learned  Judge  advised  them  to  find  them  ail  goiltjr  of 
the  forgery. 

The  learned  Judge  further  directed  them  to  find,  whether  the 
two  prisoners,  Bingley  and  Dutton,  were  present  when  the  note 
mentioned  in  the  indictment  was  completed,  by  adding  the  date 
line  and  the  signature. 

The  jury  found  that  all  three  concurred  and  co-operated  m 
the  design  and  execution  of  the^  forgery,  each  taking  his  own 
part,  within  the  county.  They  also  fouhd  that  Bin^  and 
Dutton  acted  together  in  completing  the  notes,  and  therefore 
found  all  three  guilty  on  the  counts  for  forging. 

The  learned  Judge  passed  sentence  on  the  prisoners ;  but 
respited  their  execution,  in  order  to  submit  to  isiE  Judges  the 
following  questions :  — 

First,  Do  the  acts  of  parliament  which  relate  to  the  htff%> 
See.,  and  causing  to  be  forged,  &c.,  and  acting  and  assisting  in 
the  forging,  &c.,  of  promissory  notes  apply  to  Bank  (^Eng^^ 
notes,  which,  although  they  are  undoubtedly  promissory,  notes, 

are  the  subject  of  distinct  legislative  provisions  ? 

Secondly,  Upon  the  evidence  and  the  finding  of  the  jury,  was 
this  a  joint  offence  of  forging  in  the  three  prisoners,  or  at  least 
in  the  two  prisoners,  Bingley  and  Dutton  ? 
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As  to  the  second  question,  see  2  East,  P.  C.  title  Forgery^        1821. 
c,l9.  5.52,  and  the  cases  there  cited.     Mr.  JBorf  considers  the     \r  ^    \ 
rule  mid  down  in  the  books,  that  in  forgery  all  are  principals.         Case, 
as  applicable  only  to  forgery  at  common  law,  where  the  offence 
is  a  misdemeanor,  and  not  to  forgery  under  the  statutes  by  which 
the  offence  is  made  a  felony.  He  cites  Bex  v.  Soares  and  others  (a), 
where  it  was  held  that  accessaries  before  the  fact  to  the  offence 

» 

of  uttering,  must  be  indicted  as  such,  and  could  not  be  convicted 
as  principals,  unless  they  were  present  at  the  time  of  uttering. 
Bex  y.  Badcock  and  others  {b)  is  to  the  same  effect ;  and  in  Bex 
V.  Birkett  and  Brady  {c\  it  was  held  that  an  accessary  before 
the  fiu:t  to  the  offence  of  uttering  is  entitled  to  clergy. 

These,  however,  are  all  cases  of  uttering  where  the  ofience 
consists  of  one  single  fact  which  is  carried  into  execution  by 
the  principal  alone,  and  where  the  accessary  takes  no  other  part, 
than  that  of  previously  instigating  the  principal  to  execute. 
Queerer  Whether  the  same  doctrine  is  applicable  to  the  offence  of 
fbi]ging^  which  is  a  complicated  offence,  consisting  of  several 
parts,  and  executed  (as  m  this  case)  by  several  difierent  agents, 
each  executing  his  own  part;  and  all  parts  bemg  equally  essen- 
tial  to  the  completion  of  the  ofience  ?  Unless  in  such  case  all 
are  principals,  the  law  seems  to  reach  only  the  party  who  per- 
forms the  last  operation,  and  thereby  makes  the  forged  instru- 
ment complete  (tnir.  in  this  case  the  party  who  added  the  signa- 
ture, and  in  the  case  of  a  forged  deed  the  party  who  adds  the 
seal),  who  may  be  one  of  the  least  active  and  the  least  guilty  of 
the  parties  concerned. 

In  £^^  term  1821,  the  Judges  met  and  considered  this 
case.  They  held  that  the  conviction  was  right  as  to  all  the 
prisoners :  the  Judges  were  of  opinion,  tiiat  as  each  of  the 
prisoners  acted  in  completing  som^  part  of  the  forgery,  and  in 
pursuance  of  the  common  plan,  each  was  a  principal  in  the 
foi^ry ;  and  that  although  the  prisoner  Batkin  was  not  present 
when  the  note  was  completed  by  the  signature,  he  was  equally 
guilty  with  the  others. 


(a)  a  C.  ante,  S5.  {b)  Anie,  849.  (c)  Ante,  851 . 
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REX  tt  WILLIAM  BRICE. 

Burglary.  luB  prisoner  was  tried  before  Mr.  Justice  Burrough  at  the 

Se'chmine^of  ^^^^'^^  assizes  for  the  county  of  Dorset  in  the  year  1821,  for 
a  house  is  a  burglariously  breaking  and  entering  the  dwelling-house  of  George 
breaking  and    Smith  in  the  night  of  the  2d  of  December  1 820,  with  intent  fbb^ 

enteriDg  to       mouslifr  to  steal  the  iroods  and  chattels  of  the  said  George  Smith 
constitute  bur^    i       •    i_  • 
glary,  though    therein  bemg. 

^®P*^^®^       It  appeared,  by  the  evidence  ofthe  wife  of  the  prosecutor,  that 

of  the  rooms     whilst  sitting  in  a  room  adjoining  the  shop  (part  of  the  dweUing- 

o     e  ouse.    jiQ^se  of  her  husband,)  in  which  were  various  goods,  the  stock 

of  lier  husband's  trade,  die  heard,  about  twelve  at  nighty  a  noise 

in  the  shop ;  that  she  took  a  candle  and  went  into  the  shop^  and 

iperceiving  some  soot  &11  from,  the  chimney,  she  looked  up  an4 

saw  a  man  lying  across  the  chimney,  just  above  the  mantle 

piece. 

It  appeared  that  the  man  had  not  otherwise  been  in  tHie  sh^ 

^  and  the  chimney  had  no  communication  with  any  other  nK>in  in 

the;  house. 

An  alarm  was  made,  and  a  man  who  proved  to  be  the  prisoner 

was  immediately,  seen  to  come  out  at  the  top  of  the  chimney. 

He  was  putsijied'  and  immediately  apprehended. 

The  prisoner  was  by  trade  a  chimney  sweeper,  and  had*  shortly 

before  been  employ^  by  the  prosecutor  to  sweep  the  cliimneji  of 

tbershop,  anji also  thatt of  the  sitting  room,  being  all  the  dnm*- 

ni^s  in  thehouse« 

The.  learned  Junxf  %  not  being  satisfied  that  the  evidence  was 

sufficient  to  support  the  chaj:ge  ^  breakitig  and  entmng  into  the 

^weUin^-hoi^i  he  desired  the  jui:y  to  consider^  whether  tbi^ 

were  satisfied  that  the  pri^onerV  intention  wa«^  to  stioal  gqoda  in 

the  shop :  and  if  they  thought  so,  he  advi^  tl^ein  to  ^d  km 

guilty ;  and  he  informed  them,  that  he  should  reserve  the  other 

point  for  the  opinion  of  the  Judges. 

The  jury  fimod  the  prisoner?  giuihgr. 

In  Easter  term,  1821,  the  Judges  met,  and  considered  this 

case.     Ten  of  the  Judges,  viz.  Best  J.,  Garrow  B.,  Park  J., 
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Baylet  i^  Wood  B.,  Graham  B.,  Richards  C.  B,,  Dallas  1821. 
C.  J.,  Abbott  L.  C.  J.,  held  the  conviction  right.  They  were  J'  j  ~*^ 
of  Qpinion  that  the  chinuiey  was  part  of  the  dweliing-house ; 
thattlie  getting  in  at  the  top  was  a  breaking  of  the  dwelling- 
house  ;  and  that  the  prisoner,  by  lowering  himself  in  the  chimney 
made  an  entry  into  the  dwelling-house.  Holroyd  J.,  and 
BuRRouQH  J.,  thought  the  prisoner  could  not  be  said  to  iiave 
bffoken  aad  entered  the  dwelling  until  he  was  below  the  chimney- 
piece,  (a) 


REX  V.  WILLIAM  HAINES  and  WILLIAM  1821. 

HARRISON.  "-^ — ' 

« 

1 HB  prisoners  were  tried  and  convicted  before  Mr.  Justice  Buf^ary. 
Richardson,  at  the  Old  Bailey  sessions,  Februmy,  1 821,  for  bur-  ^l^^^oU 
glariously  breaking  and  entering  the  dwelling-house  of  lUckard  window  is  a 
PkmkMi  with  intent  to  steal  the  goods  and  chattels  in  the  same  thoiuthf t  has 
dwelling-house  then  being.  no  fastening. 

The  evidence  was  satisfactory  as  to  the  &ct ;  but  a  doubt  arose  kept  in  it» 

whether  the  breakifig  was  sufficient  in  point  of  law  to  constitute  ^^^^^  ^y  ^® 

^  ^  puUey  weight; 

burglary.  it  is  equally  a 

The  prisoners  were  found  in  the  front  parlour  of  the  prose-  ^J^gh  ^^^ 
cutor's  house,  about  a  quarter-past  five  o'clock  in  the  evening  is  an  outer 
of  the  16th  ofjcmuaryy  1821.     It  was  then  quite  dark.     It  ap-  -^  ^^^  p^^  to, 
peared  that  they  had  entered  through  the  upper  part  of  the 
window,  which  the  prosecutor  had  closed  a  short  time  before, 
and   which   the  prisoners   had  opened  by  pushing   down  the 
upper  sash.  "^ 

There  was  a  fastening  to  the  lower  sash,  but  none  to  the  upper 
saah,  which,  during  the  day-time,  was  usually  kept  closed  by  the 
pttUey-weight  only. 

There  was  an  outside  shutter  to  this  window,  which  was 
uwally  dosed  and  fastened  about  dark  by  the  sons  of  the  pro- 
sesutm*,  on  their  retujFn  from  school;  but  on  the  evening  in 

(a)  ft^  1  Hawk.  P.C.  c  17.  s.  5.    1  Hlde^  5^S.   » Effit,  P.a  465.   %  ifaips. 
902.    Mex  ▼.  Bmley^  tupra^  341,  aud  tlie  (HMMS  tkcr^  q|b^  in  f^Av. 
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1821.        question,  the  closing  the  outer*shutter  was  delayed^in  consequence 
'  '    ,       of  the  children  returning  later  than  usual  from  school. 
Case.  The  question  was,  whether  the  pushing  down  of  the  upper 

sash  by  the  prisoners  in  the  manner  stated,  amounted  to  a  suffi- 
cient breaking. 

In  Eastertenny  1821,  the  Judges  met,  and  considered  diis 
case*  They  were  unanimously  of  opinion,  that  the  pulling  down 
of  the  sash  was  a  sufficient  breaking,  and  the  prisoner  was 
rightly  convicted,  {a) 


v^fjjj  REX  V.  GEORGE  TACEY. 

IndictineDt  on   IHE  prisoner  was  tried  and  convicted  before  Mr.  Jcxstice 

e^5^«  4  ^'      Richardson,  at  the  Leicester  spring  assizes,  in  the  year  1821. 

Tatdng  out  The  indictment,  which  was  founded  on  the  28  G.S.  c.5S.  s.4t^ 

awayamot^of  <^^Arged,  that  the  defendant  feloniously  entered  by  force  into  a 

a  firame,  with-  shop  beloninnff  to  Thomas  Pum,  and  feloniously,  wilfidly,  and 
out  which  the        }.  .      ,»    »        .        ^'     cL  ^'        a\.    ^u        JL 

frame  will  not  mahciously  damaged  a  certam  irame,  used  m  and  for  the  wonc- 

work,  is  «bi.      j^g  ^^^  making  of  frame-work  knitted  stockings,  the  goods  of 

frame  within     the  said  Thomas  Pj/m  the  owner,  against  the  fonn  of  the  sta- 

the  statute,       ^.      o^ 

although  the     ^^  ^^' 

part  taken  out       The  words  of  the  fourth  section  of  the  28th  6.3.  c,55.  are  as 

e^Mid  the"^*  follows :  *^  And  be  it  further  enacted  by  the  authori^  aforesaid, 
repladngit  that  if  any  pers6n  or  persons  shall,  by  day  or  by  night,  enter 
make  the  by  force  into  any  house,  shop,  or  place,  with  an  intent  to  cut 
frame  perfect,  .^j^  destroy,  any  frame-work  knitted  pieces,  stockings,  or  other 

articles  or  goods,  being  in  the  frame,  or  upon  any  madiine  or 
engine  thereto  annexed,  or  therewith  be  used,  or  prepared  for 
that  purpose ;  or  shall  wifiiUy  and  maliciously  cut  or  destroy  any 
frame-work  knitted  pieces,  stockings,  or  other  articles  or  goods 
being  in  tlie  frame,  or  upon  the  machine  or  engine  as  aforesaid^ 
or  prepared  for  that  purpose;  or  shall  wilfiilly  and  malidously 
break,  destroy,  or  damage,  any  frame,  machine,  engine,  tool,  instru« 
ment,  or  utensil,  used  in  and  for  the  working  and  making  of  any 

<a)  1  Hale,  55S.    JSroumh  Case,  East,  P.  C.  487-  S.  C.  9  Rius.  902.  Sex  t. 
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such  frame-work  knitted  pieces,  stockings,  or  other  articles  or  1821. 
goods  in  the  hosiery  or  frame-work  knitted  manufactory,  not  hav-  t  >  c-L 
ing  the  consent  of  the  owner  so  to  do,  or  break  or  destroy  any 
machinery  contained  in  any  mill  or  mills,  used,  or  in  any  way  em- 
ployed in  preparing  or  spinning  of  wool  or  cotton  for  the  use  of 
stocking-frames,  every  offender  being  thereof  lawfully  convicted 
shall  be  adjudged  guilty  of  felony,  and  shall  be  transported  to 
some  of  His  Majesty's  dominions  beyond  sea,  for  any  space 
or  term  of  years  not  exceeding  fourteen  years,  nor  less  than 
seven  years/' 

It  appeared  in  evidence  that  the  prisoner,  in  company  with 
many  other  persons,  entered  by  force  the  shop  of  ThomcLS  Pym^ 
where  were  two  frames  used  for  the  making  of  frame-work 
knitted  stockings,  from  which  they  unscrewed,  and  unfastened, 
and  carried  away,  against  the  will  of  the  owner,  a  part  of  each 
frame,  called  the  hidfjach 

The  half-jack  is  a  piece  of  iron,  one  end  of  which  is  screwed 
into  the  frame,  and  through  a  hole  at  the  other  end  a  wire  plays. 
It  is  an  essential  part  of  the  frame,  and  when  taken  out,  the 
frame  is  rendered  useless. 

It  may  however  be  taken  out,  and  again  replaced,  without  in- 
jury to  the  frame,  and  is  sometimes  so  treated,  when  the  frame 
is  taken  to  pieces  to  be  cleaned.  Most  of  the  other  parts  of  the 
frame  may  be  in  like  manner  taken  out  and  replaced.  The 
frames  in  this  case  were  no  otherwise  injured  than  by  taking 
away  the  half-jacks ;  and  when  the  prisoner  and  his  companions 
entered  the  shop,  they  demanded  the  prosecutor's  name,  that 
they  might  (as  they  said)  ticket  his  half-jack.  He  refused  to 
give  his  name.     The  half-jack  had  not  been  returned. 

Balgut^  for  the  defendant  objected,  that  this  removal  of  the 
halfjack  was  not  a  damaging  of  the  frame  within  the  meaning  of 
the  act,  which,  as  he  contended,  applied  only  to  cases  of  breaking, 
bending,  or  straining,  some  part  of  the  frame,  and  not  to  the 
removal  of  a  part,  though  that  part  might  be  an  essential  part. 

The  learned  Judge  overruled  the  objection,  and  passed  the 
sentence  of  seven  years'  transportation  which  the  act  requires ; 
but  reserved  the  point  for  the  opinion  of  the  Judges. 

In  Easter  term,  1821,  the  JFudges  met,  and  considered  this 
case*  They  were  unanimously  of  opinion  that  the  taking  out 
and    carrying    away    the    piece    of  iron  called  the  hali^ack, 
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}S21.        was  a  damaging  the  frame  within  the  ineflning  of  the  28G.  3^  as 
T  civCcase   *'  ™adc  the  frame  imperfect  and  iooperativv.     They  held  the 

conviction  right. 


1821.  HEX  V.  ED  WARD  BRUNTON. 

A  king's  eri-  Edhtabd  BrUNTON  stood  committed  in  the  calencfao' for  tlie 
entdded^  ttf'  7^tf^??rrf  Lent  assizes,  in  the  year  1 821,  on  a  charge  of  stealing 
matter  of         fourteen  she^  of  John  Younge. 

^^pt  from  Previous  to  his  trial  an  application  was  made  to  Mr.  Barony 
being  rarofle-  Graham,  who  presided,  to  admit  him  as  King's  evidaiee  on  an 
other  oflences.  indictment  for  a  burglary  in  the  dwelling-house  of  Thomas  Fordy 

and  stealing  money  and  goods  to  the  amoimt  of  near  a  hunched 
{H)unds,  against  WiUiavi  WatluiSj  Thomas  Bays,  Wittiam  BaySy 
and  Daniel  Cater  as  principals,  and  against  Jofm  Watlins  for  re- 
ceiving stolen  property,  knowing  it  to  be  stolen.  Brunton  was 
accordingly  admitted  king's  evidence  on  this  indictment  for 
burglary ;  but  hts  account,  in  some  parts,  being  almost  incredi-i 
ble,  and  his  statements,  as  to  other  parts,  being  difierent  from 
what  he  had  stated  before  the  magistrates,  the  learoed  Jubge 
thought  him  unwoithy  of  credit ;  and  as  tliere  was  no  evidence 
to  affect  the  pi*isoners  with  the  commission  of  the  burglary,  m^ 
dependent  of  Brunion^s  testimony,  he  directed  an  acquittal. 
Brunton  was  then  tried  for  sheep  stealing,  and  convicted. 
The  learned  Judge  passed  sentence  upon  him;  bat  respited  it, 
in  order  to  take  the  opinion  d(  thx  Judges  upon  the  proprie^ 
of  his  conviction,  and  ot*  executing  the  sentence  passed  upon 
him,  aft^  he  had  been  admitted  as  a  witness  for  the  Crown  upon 
the  prosecution  for  burglary. 

In  Beater  term,  1821,  the  Judges  met  and  considered  this 
case.  They  were  unanimously  of  opinion,  that  the  conviction 
was  right.  TTie  carrj'ing  the  sentence  into  eflfect  they  thought 
was  a  question  entirely  for  Mr.  Baron  Graham's  discretion,  {a) 


ifi)  See  Rex  v.  Lee,  ante,  561. 
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KEX  V.  RICHARD  PATEMAN. 

1  HE  prisoner  was  tried  and  convicted  before   Mr.  Justice  Forging  or 
Richardson,  at  the  Northampton  spring  assizes,  in  the  year  uttmnganote 
1821,  of  the  oiFence  of  uttering  and  publishing,  as  true,  a  forged  want  of  a  sig- 
promissory  note  for  payment  of  40/.,  ^th  intent  to  defraud.        '    "ompfete/ls 

It  appeared  in  evidence,  diat  the  note  in  question  had  been  not  within  the 
originally  issued  by  the  Bedford  bank  as  a  one  pound  note,  mid  makes  forging 
was  then  ^s  follows :  —  *    notes  capital. 

"  N^  16209. 

«  BEDFORD  BANK,  £. 
*^  I  promise  to  pay  the  Bearer  ONE  POUND  on  demand 
here,  or  at  Sir  Charles  Pricej  Bart.  &  Co.  bankers,  London. 

"  Value  received. 
"  BEDFORD,  the  17th  day  of  October^  1817. 

"  For  Barnard  Barnard  4*  Greenj 
"  N^  16£09.  Thos.  Baknaed." 

The  note  was  afterwards  altered  by  cutting  out  or  obliteritting 
the  word  ONE  and  pasting  in  or  inserting  in  the  place  of  it  the 
word  FORTY,  and  by  cuttu^  off  the  last  line  which  contained 
the  signature,  and  by  some  other  smaller  obliterations.  The 
note  then  stood  as  follows  :  — 

"  N**  16209. 

«  BEDFORD  BANiC. 
"  I  promise  to  pay  the  bearer  FORTY  POUND  on  demand 
herev  or  at  Sir  Charles  Price^  Bart  &  Co.  bankers,  London, 

"  Value  received. 
"  BED        D,  the  17th  day  of  October,  1817. 

**  For  Barnard,  Barnard  ^  Green.'' 

In  this  form  it  was  uttered  by  the  prisoner,  as  a  note  for  forty 
pounds,  and  the  prosecutor  gave  him  forty  pounds  in  change 
for  it  In  this  form  the  note  was  set  out  in  the  counts  fbr 
uttering. 

It  was  objected  by  Marriott,  for  the  pikoner,  that  the  note, 
.as  ^taf^  by  the  prisoner,  was  incomplete,  and  was  Mit,  Hot 
did  it  pui^rt  to  be,  a  promissory  note  for  want  <tf  4*  slgpi- 
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ture;  and  that,  therefore,  it  was  not  the  subject  of  forgery  withio 

the  statute. 

The  learned  Judge  thought  the  objection  of  great  wdght ;  but 
considering  it  better  to  avoid  the  public  discussion  and  decisioii 
of  it  at  the  assizes,  he  reserved  the  question. 

The  jury  found  the  prisoner  guilty,  and  the  learned  Judge 
respited  the  judgment 

The  question  submitted  to  the  Judges  was,  whether  the 
note,  as  uttered  by  the  prisoner,  was  a  promissory  note  for  pay- 
ment of  money  within  the  statute? 

In  Easier  term,  1821,  the  Judges  met,  and  considered  this 
case-  They  were  unanimously  of  opinion  tliat  the  objection 
was  fatal,  and  the  conviction  wrong,  (a) 


1821. 


REX  V.  JOHN  WRIGHT. 


Insanity.  1  he  prisoner  was  tried  before  Mr.  Baron  Garrow,  at  the 

whm  the  de-  L^t  assizes  for  the  county  of  Stffffbrd^  in  the  year  1821,  for  the 

fence  is  insao-  murder  of  his  in&nt  child  by  throwing  him  into  the  canal  on  the 

ity.  ft  witness 

ot  medical        5th  of  September^  1820,  whereby  he  was  drowned. 

*^kedw^rtber       '^'^  prisoner  was  acquitted ;  but  a  question  having  occurred, 

such  and  such   whether  the  evidence  which  the  learned  Judge  received,  on  the 

provSTby^     part  of  the  prisoner,  was  properly  admitted,  he  submitted  the 

other  wit^  ^     evidence  as  received  to  the  consideration  of  the  Judges. 

his  judgment.        After  the  evidence  in  support  of  tlie  prosecution  had  been 

symptoms  of    g^^^  through,  a  Mr.  Bakemy  offered  himself  as  a  witness,  and 

qwtre^  Whe-     said, 

aA^L^S^  **       "  I  am  master  of  the  asylum  for  the  insane  at  Springfdd,  in 

ther,  from  the  ^  this  county.     In  consequence  of  the  account  in  the  papers  of 

mony  given,      '^  ^^  proceedings  before  the  coroner,  I  went  on  the  21st  or  22d 

the  act  with      «  of  October ^  1 820,  to  the  prison  and  conversed  with  the  prisoner 
which  the  pn« 

soner  is  charged,  is  in  his  opinion,  an  act  of  insanity,  which  b  the  very  point  to  be  dedded  by 
the  jury? 


(a)  KMfe2East,  P.C.  c.19.  S.45.    Zryoii's  Case,  3  East,  P.  C.  9^    JB»n 
Mickards,  ante,  1 97.    lUx  v.  Randall,  ante,  1 95. 
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*^  ten  minutes  or  a  quarter  of  an  hour.   I  was  decidedly  convinced        ISfil. 
**  be  was  in  a  state  of  active  insanity,  both  from  his  looks,  man-     *  ^'     / 
**  ners,  and  language.     I  have  attended  very  strictly  to  this  case,         Caie. 
^^  as  it  has  been  proved,  and  I  wish  to  deliver  my  opinion  upon 
*<  the  evidence  as  to  what  I  consider  the'^state  of  the  prisoner's 
*^  mind  at  the  time  the  alleged  &ct  was  committed.     Of  the  pri- 
<^  soner  I  have  no  personal  knowledge  but  what  I  derived  from  my 
**  visit  in  October,'* 

The  learned  Judge  consulted  with  Mr.  Justice  Park,  who 
concurred  with  him  in  thinking  that  it  was  at  least  very  doubt- 
ful whether,  upon  the  very  point  for  the  decision  of  the  jury,  this 
evidence  could  be  received,  but  thought  it  the  safer  course  to  let 
it  proceed.     The  witness  continued  :— - 

*^  The  drowning  the  boy,  was  in  my  opinion,  completely  an 
'*  act  of  insanity,  particularly  from  the  evidence  of  Mrs.  Lees.  She 
**  states,  the  wildness  of  his  looks ;  that  he  was  without  food  from 
<<  Monday  morning  till  after  the  act  was  committed  on  Tuesday ; 
^<  that  on  this  want  of  food  the  prisoner  drank  a  little  ale ;  nothing, 
therefore,  could  be  more  likely  to  bring  on  a  latent  physical 
disease.  Tliat  his  first  throwing,  the  boy  into  the  water,  then 
^<  taking  him  out  again,  expressing  a  desire  to  have  the  child  dried, 
afterwards  carrying  him  in  his  bosom,  and  afterwards  drowning 
him,  were  all  very  strong  proofe  of  a  disordered  feeling  or  mind, 
— ^insanity  being  always  an  intermittent  disease.  The  prisoner 
^  being  able  afterwards  to  give  a  rational  account  of  what  he  had 
*^  done,  and  his  being  able  to  reason  upon  it,  could  be  no  proof  to 
"the  contrary.' 

"  I  may  pass  over  the  evidence  of  the  other  witnesses  as  im-  -* 

<<  material,  till  I  come  to  the  last  but  one,  on  which  I  think  there 
^<  was  a  strong  proof  of  his  being  under  a  paroxysm  of  the  disease; 
<^  he  did  not  at  first  recollect  the  lock  (of  the  canal)  into  which  be 
"  had  thrown  the  boy,  afterward  she  did  recollect  it;  and,  as  I^have 
^^  said  before,  insanity  does  not  destroy  the  recoUective  powers, 
<^  but  occasionally  suspends  them*  My  firm  conviction  is,  that  it 
*^  was  an  dbt  of  insanity." 

In  Michaelmas  term,  Naoember  17, 1821,  the  Judges  met  and 
considered  this  case.  The  judges  did  not  come  to  any  formal 
resolution ;  but  all  the  Judges  thought,  that  in  such  a  case  a 
witness  of  medical  skill  might  be  asked  whether,  in  hb  judgment, 
wch  and  such  appearances  were  symptoms  of  insanity,  and 
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1^1 .  ^itfAnr  a  long  bst^  followed  by  »  draught  of  strong  InfiKir,  was 
^  «*■»*'■»'  likely  to  produce  a  paroxysm  of  tliat  disorder  in  a  person  sab- 
Cfwe.  J^^  to  it  ?  and  that  by  sudi  questions  the  eflfect  of  his  testimony 
in  favour  of  the  prisoner  migbt  be  got  at  in  an  unexoqitioDabte 
inanDer.  Several  of  the  Judges  doobted  whether  the  wtftiess 
eouid  be  asked  his  opinion  on  the  very  point  which  the  jury  were 
to  decide,  viz^  Whether,  from  the  other  testimony  given  in  the 
case,  the  act  as  to  which  the  prisoner  was  charged  was,  in  his  opi- 
nion, an  act  of  insanity? 


162^-  REX  th  JOHN  WILLIAM  HASWELL. 

Prison  breach,   a  HE  prisoner  was  tried  before  Mr.  Barok  Woon,  at  the  Lent 

or  rescue,  is  a  aggj^es  for  the  county  of  Surrey^  in  the  year  1821,  and  was  found 
common  law  ^  "^  "^ 

felony,  if  the  guilty  upon  an  indictment  which  chavged,  at  the  gaol  ddivery  for 
{S?Ss^!^r  Smrey,  faolden  at  GuH^fordoa  the  5d  of  August^  1820 ;  the  pri- 
rescued,  is  a     soner  was  tried  and  convicted  of  hone  steaUi^^  and  sentenced  tt) 

convicted  iV^ 

Ion;  and  it  is  ^uf^  dioadi,  and  that  His  Majesty  exitended  his  mercy  to  hiin  en 
punishable  us    condition  of  bdmr  immisoned  and  kept  to  hard  labour  io  the 

a  common  law  -oir  i  j«i_ 

felony  by  im-  house  of  correction  at  Brixton  Hill  two  yean ;  and  that  lie  was 

i^n^d^e^r^'  committed  to,  and  lodged,  and  otefined  in  the  said  faouae  of 

19  (7. 3.  c.  74.  correction,  and  that  he,  being  so  convicted  and  committed,  before 

more  than '  ^^  ex|iration  of  the  said  two  years,  viz.  on  the  iUd  of  December^ 

three  times  1820|  at  LanAethy  with  force  and  arlns  did  myUBy  andJUonimtsfy 

Tlirowing  break  the  said  house  of  conation,  and  make  Ms  escape  from  and 

b^vu^^^  out  of  it,  aod  go  at  large,  contrary  to  the  statute  in  that  case  made 

top  of  a  pri-  and  provided,  and  against  the  peace^  &c. 

ed^thljre  toiS^  It  appeared  that  the  prisoner,  on  the  6th  of  Decemier,  1830, 
pede  escaoe  made  his  escape  from  the  house  of  correctioii»  by  tying  two  kid- 
is  pmon  ^°"  ^^^  together  and  placing  them  against  the  wall  of  the  yard.  In 
^each,though  making  his  escape  the  prisoner  had  thrown  down  some  of  the 

thrown  down  bricks  of  Uie  wsil.  He  was  not  retaken  mtil  the  17th  of  the 
by  accident.       g^^  ^^^^ 

Th^  bricks  thrown  down  ntnere  part  of  arange  of  bricks  placed 

loose,  and  without  mortar,  in  tlie  form  of  pigeon  faoles^  upon  the 

.^  of  the.  lYall,  ao  that  if  any  person  kid  hold  of  them,  ^bxf 

17 
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would  give  way,  snd  the  person  so  laying  hold  of  ikem  would        1^1. 
lail  back  into  tlie  yard,  or  the  brides  £dling  wonld  fpre  an  alarm    -^^I^^J^]^ 
to  the  gaoler.     It  was  sapposed  those  bricks  so  Arown  down*         Case, 
were  thrown  down  accidentally  in  the  prisoner's  getting  over  the 
wall. 

The  learned  Judge  doubted,  whether  there  was  such  force 
used  as  to  constitute  the  crime  of  prison  breakings  or  whether 
it  amounted  only  to  an  escape ;  and,  in  either  case,  the  learned 
Judge  doubted  what  sentence  could  be  passed,  the  oflenoe  being 
^capital  on  which  the  prisoner  was  imprisoned* 

The  learned  Judge  respited  the  judgm^it,  and  reserved  the 
point  for  the  consideration  of  the  Judges. 

In  Easter  term,  1821,  the  Judges  met  and  considered  this 
case.  The  Judges  were  unanimously  of  opinion,  that  this  was 
a  prison  breach,  and  punishable  as  a  common  law  felony,  by  im- 
prisonment, not  exceeding  a  year,  to  begin  from  the  passing  of 
the  sentence,  and)  if  thought  right,  the  prisoner  might  be  whip- 
ped three  times  in  addition  to  the  imprisonment  Had  this  been 
«ii  escape  only,  Richardsoxi  J.  thought  it  would  not  have  been 
felony,  {a) 


REX  r?.  THOMAS  FOSTER.  v^lIJL/ 

Hhe  defendant  was  tried  and  convicted  before  Mr.  Justice  Penury. 
BAYI.EY,  at  the  Lent  assizes,  for  the  county  of  Dutkam,  in  the  before  aw- 
year  1821,  upon  an  indictment  for  perjury,  in  falsely  swearing  rogatetopro- 
before  a  surrogate,  in  order  to  obtain  a  marriage  licence,  that  age  licence, 
Ann  Robinson^  his  intended  wife,  had,  for  the  four  preceding  ^*  "^'  •"?• 

weeks,  been  residing  in  the  parish  oS  Sunderland,  cutionforper" 

juiy.    If  the 
indictment  only  chargeB  the  taking  the  fidse  oath  without  stating  it  was  for  the  purpose  of  pro-' 
curing  a  licence,  or  that  a  licence  was  procured  ther^,  the  palty  cannot  be  punishra  thereoa  as 
for  a  misdenieanor ;  but,  if  the  imipoae  is  to  obtain  a  ucencey  and  theliccnce  is  obtained  and  the 
marriage  had,  the  party  may  be  inmcted  as  for  a  misdemeanor. 


(a)  V'hU  1  llu&s.  53i.  1  llale>  612.  3  Hawk.  P.  C<  c«  18. 
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1821*  The  learned  Judge,  not  being  aware  of  any  instance  in  whidi 

p    '  \        a  false  oath  before  a  surrogate  had  been  made  the  foundation   of 
Cfuie.        such  an  indictment,  thought  it  right  to  reserve  the  case  for  the 
consideration  of  the  Judges,  and  bailed  the  defendant. 

In  Easter  term,  1821,  the  Judges  met  and  considered  this 
case.  They  wei'e  unanimously  of  opinion,  that  peijiiiy  coald 
not  be  charged  upon  an  oath  taken  before  a  surrogate.  The 
Judges  were  also  of  opinion,  that  as  the  indictment  in  this  case 
did  not  charge  that  the  defendant  took  the  oath  to  procure  a 
a  licence,  or  that  he  did  procure  one,  no  punishment  could  be 
inflicted.     The  Judges  directed  a  pardon  to  be  applied  for.  {a) 


J^^  REX  V.  THOMAS  FLINT. 

IncUctment  for  M.  HE  prisoner  was  tried  before  Mr.  Baron  Garrow,  at  the 
payme^ora  St(^SIbrd summer  assizes,  1821,  on  an  indictment,  which  charged 
hone,  certain  that  the  prisoner  did  falsely,  fraudulently,  and  deceitfully,  de- 
notes as  for       liver  to  one  Joseph  Bloody  certain  papers,  purporting  to  be  pro- 

goodandayail-  noigsory  notes  of  Bankers  at  Oundley  as  and  for  irood  and  avail- 

able  promis-  "^  ^ 

sor^ notes,        able  notes  (one  of  which  was  set  out);  and  that  Blood  believing 

Imew tobe not  ^^^  ^^  ^  ff^  ^^^^  available,  delivered  to  the  prisoner  a  g^- 
good  nor  of  ing,  of  the  price  of  12L  his  property;  whereas  the  notes  were 
Tl^notespur-  ^^^  good  and  available,  but  of  no  value,  as  the  prisoner  then 
ported  to  be  ^ell  knew ;  and  so  the  prisoner,  by  colour  of  the  said  pBpers, 
country  bank  unlawfully,  &c.,  did  obtain,  and  get  into  his  possession  from 
S!ad toh'"^  -Bfoo(Z  the  said  gelding,  with  intent  to  cheat  him  of  the  same, 
ndled.  Hel<^  and  of  his  said  gelding,  did  cheat  and  defraud  him. 
events  it  was  ^^  appeared  in  evidence,  thftt  the  prisoner,  on  the  4th  ofjune^ 
necessary  to  1821,  bought  of  the  prosecutor,  at  Rtigeley  fair,  the  gelding  in 
notes  were  bad  qu^tion,  for  the  price  of  12/.,  and  tendered  him  in  payment, 
Md  of  no         notes  to  that  amount  on  the  Oundle  bank.     On  the  prosecutor's 

objecting  to  accept  these  notes,  the  prisoner  assured  him  thej 
were  good  notes,  and  upon  this  assurance  the  prosecutor  parted 


(a)  Vide  Rex  v.  Bed,  Str.  1160. 
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i^ith  the  gelding.  It  further  appeared,  that  these  notes  had  1821. 
never  been  presented  by  the  prosecutor  at  Oundle,  or  at  Sir  J^^^^^q 
James  Esdail^s^  in  Landon^  where  they  were  made  payable. 

A  witness  stated,  that  he  recollected  Bicketfs  bank  at  Otmdlej 
stopping  payment  upwards  of  seven  years  ago ;  but  he  added, 
that  he  knew  nothing  but  what  he  saw  in  the  papers,  and  heard 
from  people  who  had  bills  there.  The  notes  appeared  to  have 
been  exhibited  under  a  commission  of  bankrupt  against  the 
OundU  bank;  the  words  importing  the  memorandum  of  exhibit, 
had  been  attempted  to  be  obliterated ;  but  the  names  of  the 
commissioners  reounned  on  each  of  them. 

The  jury  foohd  tke  prisoner  guilty;  and  said,  they  were  of 
opinion,  that  when  he  bargained  for  and  obtained  the  horse,  he 
well  knew  that  the  notes  were  of  no  value,  and  that  it  was  his 
intention  to  cheat  the  prosecutor  of  his  horse. 

The  learned  Judge  respited  the  judgment,  in  order  to  take 
the  opinion  of  all  the  Judges  on  this  case. 

On  December  8, 1821,  the  Judges  met  (except  Best  J.,  who 
was  absent),  and  considered  this  case.  They  held  the  conviction 
wrong;  being  unanimously  of  opinion,  that  the  evidence  was 
defective,  in  not  sufficiently  proving  that  the  note  was  bad.  No 
opinion  was  given  whether  this  would  have  been  an  indictable 
£raud,  if  the  evidence  had  been  suffici  wt. 


1821. 
REX  V.  MOSES  GOODHALL 


The  prisoner  was  tried  before  Mr.  Babon  Gabrow,  at  the  Intfctmcnt  on 

2  .J.  50<r.S.  r.S4* 

Stafford  summer  assizes,  in  the  year  1821,  on  an  mdictment,  «.i.(a) 

A  pratenoe 
that  the  party  would  do  aa  act  he  did  not  mean  to  do  (as  a  pretence  to  pay  for  goods  on  de- 
livery) is  not  a  false  pretence  within  the  act. 


(a)  By  50G.S.  c.S4.  s.  l.  it  is  enacted,  That  all  persons  who  knowingly  and 
dedgnedly)  by  false  pretence  or  pretences,  shall  obtain  from  any  person,  money, 
goods,  wares,  or  merchandizes,  with  intent  to  cheat  or  defraud  any  person  of 
the  same,  shall  be  deemed  offenders  against  law  and  the  publick  peace^  and 
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1812.  I^  appeared  in  evidence,  that  on  the  10th  of  Naoember^  18S0^ 

the  prisoner  received  from  one  Mrs.  Webtter,  for  and  on  acoomit 
of  Messrs.  HMingshead  &  Co.,  18^  in  one  pound  notes ;  the  pri- 
soner immediately  entered  in  the  books  of  Messrs.  HbKngskecul 
&  Co.  as  the  amount  received,  12L  only ;  and  he  accounted  to 
them  only  for  12/. 

In  the  course  of  the  same  day  he  received  for  them  other 
sums  amounting  to  104/.  2s.  Od. ;  and  in  the  evening  of  that  day 
he  paid  to  Messrs.  HatUngshead  &  Co.  the  1 16/.  2s.  Od, 

It  was  urged  on  the  part  of  the  prisoner,  that  the  money  he 
so  paid  might  have  included  every  one  of  the  notes  he  received 
from  Mrs.  Webster  ^  and  if  so,  that  he  could  not  be  considered 
as  having  embezzled  any  of  those  notes. 

The  learned  Judge  was  of  opinion,  that  although  every  one 
of  those  notes  certainly  might  have  been  included  in  what  he  so 
paid,  yet^  that  as  he  paid  the  116^  2s.  Odl,  as  and  for  the  12L 
received  of  Mrs.  Webster^  and  the  104/.  2s.  Od.  received  of  other 
persons,  he  ought  to  be  considered  as  embezzling  six  of  Mrs. 
fVebsier'a  notes;  and  that  it  was  not  less  an  embezzlement  there- 
of because  he  paid  them  over  to  Messrs.  HoUingshead  and,Co.» 
if  he  paid  them  over  as  and  for  money  received  from  other  per- 
sons. The  jury,  under  this  direction  from  the  learned  Judge, 
found  the  prisoner  guilty ;  but  Starkie  i^q)earing  to  doubt  the 
propriety  of  the  learned  Judge's  direction,  and  some  of  the 
Judges  thinking  the  point  deserved  consideration,  the  case  was 
stated  for  the  opinion  of  the  Judges. 

The  learned  Judge  also  added  to  the  case  the  following 
question :  — 

Suppose,  instead  of  paying  the  six  notes  over  to  Messrs.  Hoi' 
lingsheadSL  Co.f  as  and  for  money  received  from  other  customers, 
he  had  paid  it  to  them  for  a  debt  he  owed  thenv  would  it  not 
have  bei^  an  embezzlement? 

In  Mkhaebnas  term,  1821,  eleven  of  the  Judges  (Best  J. 
being  absent),  met  and  considered  this  case.  Nine  of  the 
Judges,  m.  Richardson  J.,  Garrow  B.,  Burrough  J., 
HoLROYD  J.,  Bayley  J.,  Graham  B.,  Richards  C.  B.,  and 
Dallas  C.  J.,  held  the  conviction  right;  being  of  opinion  that 
from  the  time  of  making  the  false  entry  it  was  an  embezde- 
ment.  Wood  B.  doubted  whether  it  could  be  considered  as 
an  embezzlement;  Abbott  L.  C.  J.,  thought  that  point  should 
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bflve  been  left  to  the  juryy  and  was  of  opinion  that  the  conviction 
WHS  wrong,  (a) 


REX  V.  JOHN  REYNOLDS  alias  JOHN  DIEL.  1821. 

Xhe   prisoner  was   tried  and  convicted  before  Mr.  Justice  Indictment  on 
HoLROYD,  at  the  summer  assizes  for  the  county  oi  Northumber-  ^^^^^^^l 
landj  in  the  year  1821,  on  an  indictment  founded  upon  the  sta-  a  vessel  of  the 
tute  52  G.  3.  c.l43.  5.11.  (b)  charging  him  by  different  counts  of  2so^an^ffi- 
the  indictment,  with  feloniously  and  maliciously  shooting  at,  and  cerofthesame, 
upon  a  vessel  then  being  in  the  service  of  the  Customs,  called  the  seas.    Hdd, 
SwaUoWj  upon  the  high  seas,  and  within  one  hundred  leagues  of  ^^^  ^  consti- 
the  coast  of  Great  Britain ;  and  also  within  the  same  limits,  felo-  fence  under 
niously  and  maliciously,  shooting  at,  maiming,  and  dangerously  Ik^^eh^l^ 
wounding  Thomas  Thompson^  an  officer  of  the  customs,  and  de-"  must  be  midi- 
scribing  him  as  acting  in  the  due  execution  of  his  duty  as  such  custom-house 
officer,  in  such  manner  as  to  bring  him  within  the  description  vessel  chase  a 
and  protection  of  the  eleventh  section  of  the  above  statute ;  with  a  gre  mto  her 
like  charge  as  to  maliciously  shooting  at,  maiming,  and  danger-  J'^lthout  hoist- 
ously  wounding  George  Easterln/j  aiding  and  assisting  William  dant  and  en- 
Pierce  Stanley,  an  officer  of  the  customs,  when  acting  in  the  due  ^T^q\    f  ^ 
execution  of  his  duty,  under  an  act  for  the  prevention  of  smug-  c,  104.  # .  s.  re- 
gling.      There   were   also  counts   charging  the  prisoner   with  ^^©fire^ 

aiding,  &c.  in  committing  the  like  offences.  not  be  malici- 

ous. 

(a)  See  Rer  v.  Tyers,  supra,  402. 

(6)  Which  enacts  (among  other  things^  That  if  any  person  shall  malictously 
shoot  at  or  upon  any  vessel,  &c.  belonging  to  His  Majesty's  navy,  or  in' the 
service  of  the  customs,  8cc  on  the  high  seas  within  one  hundred  leagues  of 
the  coast  of  Great  Britain  or  Ireland,  or  if  any  person  shall,  either  on  shore  or 
on  the  water  within  the  limits  last  aforesaid,  maliciously  shoot  at,  maini,  or 
dangerously  wound  any  officer,  8cc,  of  the  customs,  &c.  or  any  other  person 
or  persons  aiding  or  assisting  any  such  officer  when  acting  in  the  due  execution 
of  his  duty  under  any  of  the  forms,  &c.  of  any  act  relating  to  the  revenues  of 
cuftomsy  &c.  of  Great  Britain,  or  of  any  act  for  the  prevention  of  smuggling, 
every  person  so  offending,  and  every  person  aiding,  abetting,  or  assisting 
therein  shall,  being  thereof  convicted,  be  adjudged  felons  without  benefit  of 
alorgy. 

U  tt 


466  CROWN  CASES  RESERVED. 

1821.  It  appeared  in  evidence,  that  the  prisoner  who  was  an  Englisfa- 

^      -      '      man,  was  one  of  the  English  crew  of  a  large  Etiglish  smn^litig 

Case.         vessel,  armed  with  cannon,  muskets,  and  other  onensive  weapons, 

at  the  time  of  her  engagement,  on  the  27th  of  February  1821,  on 

the  high  seas,  within  the  limits  mentioned  in  the  indictment,  with 

a  vessel  called  the  Swallow,  then  in  the  service  of  the  customs. 

In  the  coui*se  of  that  engagement  it  was,  that  the  shooting  at, 
maiming,  and  dangerously  wounding,  the  above  named  Thomas 
Thmnpson  and  George  Easterby  (who  were  on  board  the  SwaUcfXy 
and  part  of  her  crew,  and  answered  the  characters  and  descriptions 
given  of  them  in  the  indictment,)  by  the  guns  of  the  smuggling 
vessel  took  place. 

The  conflict  was  attended  with  the  following  circumstances. 
The  ^smuggling  vessel  being  a  vessel,  liable  to  seizure  and  eaca- 
mination,  as  mentioned  in  the  eighth  section  (a)  of  die  statute  56 
G.  3.  s,  2.  c.  104.  did  not  bring  to  on  being  chased  by  the  StDoUatD^ 
a  vessel  employed  in  the  prevention  of  smuggling  under  the  au- 
thority of  the  Commissionei*s  of  Customs,  then  having  a  pendant 
and  ensign  hoisted  of  the  following  description. 

The  ensign  was  proved  to  be  a  red  ensign,  with  a  regal  crown 
in  a  red  field,  and  the  pendant  of  the  same  description.  No  further 
or  more  particular  evidence  was  given  of  their  description,  but  the 
commander  of  the  vessel  proved  that  they  were  colours,  that  un- 
der his  duty  as  an  officer  he  had  been  directed  to  hoist.  In  the 
chase,  the  pendant-  and  ensign  being  so  hoisted,  and  the  smug- 
gling vessel  being  liable  to  seizure  and  examination  as  aforesaid, 


(a)  Which  enacts.  That  in  case  any  ship  or  vessel  liable  to  seizure  or  exa- 
mination by  this  or  any  other  act  of  parliament  in  force,  shall  not  bring  to  on 
being  required  so  to  do,  or  being  chased  by  any  ship  or  vessel  in  His  Majesty's 
navy,  having  the  proper  pendant  and  ensign  of  His  Majesty's  ships  hoisted,  or 
by  any  ship  or  vessel  employed  in  the  prevention  of  smuggling  under  the  au- 
thority of  the  Lords  Commissioners  of  the  Customs  or  Excise,  having  a  pen- 
dant or  ensign  hoisted  of  such  description  as  His  MajesQr,  by  any  order  in 
council,  or  by  his  royal  proclamation  under  the  great  seal  of  the  united  kin^ 
dom  of  Great  Britmn  and  Ireland^  shall  from  time  to  time  on  that  b(^ialf 
order  and  direct,  it  shall  and  may  be  lawful  for  the  captain,  &c.  having  the 
charge  or  command  of  such  ship  or  vessel  in  His  Majesty's  navy,  or  employed 
as  aforesaid  (first  causing  a  gun  to  be  fired  as  a  signal),  to  shoot  at  or  into  wch 
ship  or  vessel  so  liable  as  aforesaid,  and  such  captain,  &c  and  every  person  act- 
ing in  his  aid  and  assistance,  or  by  his  direction,  are  indemnified  and  discharged 
from  any  penalties  or  actions  for  damages  for  so  doing. 
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anfl  not  briDgingto,  but  altering  her  course  and  sailing  away,        1831. 
the  person  having  tlie  charge  and  command  of  the  SwaUauHj  (first  -^- 

causing  a  gun  to  be  fired  as  a  signal,  and  the  smuggling  vessel  Qase. 
still  not  bringing  to),  fired  a  shot  at  her;  but  it  fell  short  of  the 
smuggling  vessel,  which  then  fired  a  shot  in  return;  and  in  the 
result,  after  a  severe  conflict,  in  which  the  prisoner  as  well  as  the 
above  named  Thomas  Thompson  and  George  Easterby^  were  dan-* 
gerously  wounded,  the  smuggling  vessel  was  captured. 

The  eighth  section  of  the  above  statute  of  B6  G.  3.  requires  the 
pendant  and  ensign  that  are  to  be  hoisted  (in  order  to  make  it 
lawful  to  shoot  at  a  vessel  liable  to  seizure  or  examination,  as 
aforesaid,  for  not  bringing  to,  after  a  gun  has  been  fii*ed  as  a  sig- 
nal), to  be  of  such  description  as  His  Majesty  by  any  order  in 
council,  or  by  his  Royal  Proclamation,  under  tlie  great  seal  of 
the  united  kingdom  of  Great  Britain  and  Ireland^  should  from 
time  to  time,  in  that  behalf  order  and  direct. 

No  proof  was  given  at  the  trial  of  any  such  order  in  council,  or 
rajal  proclamation  having  issued.  ' 

The  learned  Judge  stated  (in  the  case  submitted  to  the 
Judges)  that  on  enquiry,  since  the  trial,  he  could  not  learn,  that 
any  such  royal  proclamation  as  the  statute  requires  had  been 
issued;  but  he  found  that  an  order  of  His  Majesty  in  council  was 
made  on  the  1st  oi  February  1817,  and  published  in  the  London 
Gazette  of  the  8th  o(  February  following,  directing  and  appoint-  . 
ing,  that  the  pendant  and  ensign  to  be  hoisted  should  be  such  as 
not  only  to  answer  the  description  above  proved,  but  should  con- 
tain also  other  particulars  not  proved. 

The  proof  therefore,  of  the  pendant  and  ensign  used  in  the  pre« 
sent  case,  did  not  extend  to  all  the  particulars  of  the  pendant  and 
ensign  required  by  the  above  order  in  council,  even  supposing 
that  the  Court  could  take  judicial  notice  of  this  order  in  council, 
by  the  publication  thereof  in  the  Gazette,  without  either  the  proof 
or  production  of  the  order,  or  of  the  Gazette. 

The  question  for  the  opinion  of  the  Judges,  arising  upon  the 
want  of  such  evidence,  was  as  to  the  legal  efiect  of  the  &ct  of  the 
SwalloWf  firing  first  at  the  smuggling  vessel;  whether  the  subse- 
quent shooting,  by  the  smuggling  vessel  at  the  SwalloWy  and  her 
crew  was  a  malicious  shootings  so  as  to  constitute  it  a  capital  fe- 
lony, within  the  above  statute  of  the  5i  G.  S. 

Judgment  was  respited  until  the  next  assizes. 
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1821.  In  Michaelmas  term,  1821,  eleven  of  the  Judges  met  (Best  J^ 

^  "«»v  [  being  absent),  and  considered  this  case.  The  Judges  were  unani- 
Case,  mously  of  opinion,  that,  as  the  custom-house  vessel  liad  not  com- 
plied, with  what  was  required  by  the  statute  to  make  the  shooting 
legal,  the  smugglers'  vessel  firing  in  the  way  stated  in  the  case, 
could  not,  in  point  of  law,  be  considered  as  malicious.  They  re- 
commended that  a  pardon  should  be  applied  for. 


1821.  REX  V.  JOHN  WATSON. 


An  indictment  'J'hj.  prisoner  was   tried  and  convicted  before  Mr.   Jusricx 

on  56  G.  5,  '^ 

c.  27.  s.  8.  (a)     Bayley,  at  the  summer  assizes  for  the  county  of  Durham^  in  the 
forth  thiTeffect  y^'^  1821,  for  being  at  large  after  sentence  of  transportation  for 
and  substance   seven  years, 
conviction-  so       Th^  indictment  was  as  follows  :  — "  The  jurors,  &c.  present, 

likewise  t^^t  at  the  Christmas  ijeneral  quarter  sessions  of  the  peace  of 

should  the  cer«  .  . 

tificate  of  the  former  conviction.    The  indictment  or  the  certificate  under  this  section  of  the 
statute,  stating  the  former  conviction  to  have  been  for  felony  only,  is  insulBdent. 


(a)  Which  enacts,  That  if  any  offender  who  shall  be  transported,  either  for 
life  or  any  number  of  years,  shall  be  afterwards  at  large  within  any  part  of  the 
united  kingdom  of  Great  Britain  and  Ireland,  without  some  lawful  cause,  be- 
fore the  expiration  of  the  term  for  which  such  offender  shall  have  been  trans- 
ported, any  such  of¥ender  being  at  large,  being  thereof  lawfully  convicted,  shall 
suffer  death,  as  in  cases  of  felony,  without  benefit  of  clei*gy ;  and  such  offender 
may  be  tried  either  before  the  Justices  of  assize,  &c.  for  the  county,  &c  where 
he  was  apprehended,  or  from  whence  he  was  ordered  to  be  transported,  and 
the  clerk  of  assize,  clerk  of  the  peace,  or  other  ofEcer  or  clerk  of  the  court 
having  the  custody  of  the  records  where  such  order  of  transportation  shall  be 
made,  shall,  at  the  request  of  the  prosecutor,  or  any  other  person  on  His  Ma- 
jesty's behalf,  make  out  and  give  a  certificate  in  writing  signed  by  him,  con* 
taining  the  effect  and  substance  only  (omitting  the  formal  part)  of  eveiy 
indictment  and  conviction  of  such  offender,  and  of  the  order  of  his  transport- 
ation, to  the  Justices  of  assize,  &c.  where  such  offender  shall  be  indicted,  wfaidi 
certificate  shall  be  sufficient  proof  of  tlie  conviction  and  order  for  the  tniit- 
portation  of  such  offender. 
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our  late  lord  the  King,  holdeii  by  adjournment  at  Doncastet-,  in  and  1821 . 
for  the  West  Riding  o(  the  county  of  York,  on  the  17th  January,  ^  ^  -  ^/ 
56  G.  3.  before  W.  W.,  B.  C,  H.  P.,  &c.  and  others  then-  Caser' 
fellows,  justices  of  our  said  lord  the  King,  assigned  to  keep  the 
peace  of  our  said  lord  the  King,  in  the  said  Riding,  and  also  to 
hear  and  determine  divers  felonies,  &c.  committed  within  the 
Riding  aforesaid;  John  Watson  ot  Wakefield,  in  the  West  Riding 
of  the  county  of  York,  was  indicted  for  a  felony  by  him  commit- 
ted within  the  said  Riding',  and  that  he  was  found  guilty  of  the 
said  felony  by  the  verdict  of  his  country,  and  was  thereupon  sen- 
tenced to  be  transported  into  foreign  parts  beyond  the  seas,  for  the 
term  of  seven  years,  to  such  place  as  His  Majesty  in  his  privy  coun- 
cil should  order  and  direct;  and  that  it  was  ordered  by  the  said 
court,  that  the  said  John  Watson  should  be  transported  accord- 
ingly, and  that  he  should  be  committed  to  His  Majesty's  gaol,  the 
castle  of  York,  there  to  be  confined  in  safe  custody  until  the  time 
of  his  said  transportation ;  and  the  jurors,  &c.  further  present, 
that  the  said  John  Watson,  otherwise  called  John  Naylor,  after- 
ward, to  wit,  on  the  1st  of  November,  1  G.4.  with  force  and  arms, 
feloniously  was  at  large  without  lawful  cause,  within  that  part  of 
the  united  kingdom  ofGreat  Britain  and  Ireland,  called  Great 
Britain,  to  wit,  at,  &c.,  before  the  expiration  of  said  term  for 
which  he  the  said  John  Watson,  otherwise  called  John  Nat/lor, 
was  so  ordered  to  be  transported  as  aforesaid,  against  the  statute, 
&c.,  and  against  the  peace,  &c. 

The  above  indictment  states,  that  the  prisoner  had  been  con- 
victed of  felony,  without  stating  the  nature  of  that  felony.  The 
certificate  of  that  conviction  which  was  given  in  evidence  stated 
only  that  the  prisoner  had  been  convicted  of  felony. 

The  learned  Judge,  upon  the  authority  of  Rex  v.  Sutclijfe  (a), 
thought  that  the  indictment  and  certificate  ought  to  have  stated 
the  uatureW  the  felony ;  but  saved  the  point  for  the  consideration 
of  THE  Judges. 


(a)  East.  T.  1788.  The  indictment  in  this  case  cbai|^  the  prisoner  with 
being  at  large  after  sentence  of  transportation  for  seven  years;  and  then  stated 
that  the  prisoner  was  convicted  of  grand  larceny  within  the  benefit  of  clergy, 
without  setting  out  the  effect  and  substance  of  such  former  convictioD.  The 
certificate  was  in  the  same  form  ;  and  on  case  reserved  the  Judges  held  both 
insufficient.    MS.  C  C.  R. 
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1821. 


Watson's 
Case. 


The  case  oi  Rex  v.  Sutdiffk  was  founded  on  6  6. 1.  c.2S.  5. 7» 
which  requires  the  officer  to  certify  a  trianscript  briefly  and  iti 
few  words,  containing  the  efiect  and  tenor  of  the  indictment  and 
conviction ;  and  also  on  the  24  G.3.  c.56.  5.5.,  which  requires  a 
certificate  containing  the  efiect  and  substance  only,  omitting  the 
formal  part  of  the  indictment  and  conviction.  The  56  G.  S* 
C.27.  s,S,  requires  the  same  certificate  as  24  G.  3.;  u  e.  the 
efiect  and  substance  only,  omitting  the  formal  part. 

In  Michaelmas  term  1821,  the  Judges  met,  and  considered 
this  case.  They  were  of  opinion  that  point  was  decided  by 
Bex  V.  StUcUjffif  and  the  prisoner  was  remitted  to  his  former 
sentence. 


1821. 


REX  V.  NO  WELL  WILKINSON,  and  JOSEPH 

MARSDEN. 


Larceny. 
If  a  man  steal 
his  own  goods, 
from  his  own 
bailee,  though 
he  has  no  in- 
tent to  charge 
the  bailee,  but 
his  intent  is  to 
defraud  the 
king,  yet,  if  the 
bailee  had  an 
interest  in  the 
possession,  and 
could  have 
withheld  it 
from  the 
owner,  the 
taking  is  a 
larceny. 


1  H£  prisoners  were  tried  before  Mr.  Justice  Park  (present 
Lord  Chief  Justice  Abbott)  at  the  Old  Bailey  sessions  Oc- 
tober  1821,  on  an  indictment  for  stealing  six  thousand  six  hun- 
dred and  ninety-six  pounds  of  weight  of  nux  vomica,  value  thirty 
pounds,  the  property  of  James  Marshy  Henry  Coombe^  and  John 
Young  in  a  certain  boat  belonging  to  them  in  the  port  of  Londo?ij 
being  a  port  of  entry  and  discharge. 

It  appeared  in  evidence,  that  the  prosecutors  were  lightermen 
and  agents,  and  were  employed  by  a  Mr.  Cooper^  a  merchant, 
who  delivered  them  warrants  properly  filled  up,  to  enable  them 
to  pass  the  nux  vomica  through  the  custom  house,  for  export- 
ation to  Amsterdam.  The  quantity  was  thirty  bales  of  nux 
vomica,  consisting  of  seven  hundred  and  fifty  bags. 

For  exportation  this  commodity  paid  no  duty,  but  for  home 
consumption  there  was  a  duty  of  two  shillings  and  sixpence  oh 
the  pound  weight,  though  the  article  itself  was  not  worth  above 
one  penny  per  pound. 

Messrs.  Marsh  4*  Co*  entered  the  bales  for  a  vessel  about  to 
sail  to  Amsterdam,  called  the  York  Merchant^  then  lying  in  the 
London  dock ;   and  having  done  what  was  necesary  delivered 
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back  the  cockett  bill  and  warrants  to  Coope}\  considenng  him,  as         18^1. 
the  owner,  and  Marsh  Sc  Co.  gave  a  bond  to  ffovernmcnt  with      ^^— *v— 

WlLKINSO 

Cooper^  under  a  penalty,  to  export  these  goods.     Marsh  4*  Co,         Case. 
were  to  be  paid  for  lighterage  and  for  their  services. 

After  this.  Marsh  4*  Co, employed  the  prisoner  Wilkinson  as  their 
servant,  who  was  a  lighterman,  (and  who  had  originally  intro- 
duced Cooper  to  them,  to  do  what  was  necessary  respecting  the 
nux  vomica),  to  convey  the  goods  from  Bon  Creek^  where  they 
were,  to  the  York  Merchant  at  the  London  docks,  and  lent  their 
boat  with  the  name  "  Marsh  4*  Co.^'  upon  it,  to  enable  him  so 
to  do. 

The  prisoner  Wilkinson  accordingly  went  and  got  the  nux 
vomica,  by  an  order  commanding  the  person  who  had  the  pos- 
session of  it  to  deliver  it  to  Mr.  John  Cooper*  The  bales  were 
marked  C.  4  to  S3. 

When  Wilkinson  received  the  cargo,  instead  of  taking  it  to 
the  York  Merchant^  he,  one  William  Marsden^  and  the  other 
prisoner  Joseph  Marsden^  took  the  boat  to  a  Mr.  Bi-^am's  a 
wharfinger,  at  Ztea  Cut  in  the  county  of  Middlesex,  and  there 
unloaded  it  into  a  warehouse,  which  William  Marsden  had  hired 
three  weeks  before,  and  which  they  had  used  once  before.  The 
two  prisoners  and  William  Marsden  were  there  employed  a  long 
time  in  unpacking  the  bales,  taking  out  the  nux  vomica,  repack-* 
ing  it  in  smaller  sacks,  and  sending  it  by  a  waggon  to  London^ 
and  refilling  the  marked  bales  with  cinders  and  other  rubbish, 
which  they  found  on  the  wharf. 

The  prisoner  Wilkinson  then  put  the  bales  of  cinders,  &c.  on  ' 
board  the  boat,  took  them  to  the  York  Merchant;  hailed  the 
vessel,  and  said  he  had  thirty  bales  of  nux  vomica,  which  were 
put  on  board,  and  remained  so  for  two  or  three  days,  when  the 
searcher  of  the  customs  discovered  the  fraud. 

Marsh  8f  Co,  admitted  that  they  had  not  been  called  on  for 
any  duties,  nor  sued  upon  the  bond  though  the  bond  remained 
uncancelled. 

The  defence  was,  and  which  Cooper  was  called  to  prove,  that 
the  goods  were  not  his  {Cooper' b),  but  that  he  had,  at  William 
Marsden^  desire,  lent  his  name  to  pass  the  entry ;  and  that  he 
had  done  so,  but  did  not  know  why,  that  he  did  not  know  it  was 
a  smuggling  transaction,  or  that  the  object  was  to  cheat  govern* 
ment  of  the  importation  duties. 
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1821*  If  these  were  to  be  considered  as  the  goods  of  Cooper,  then  it 

'-  '^ '     should  seem  a  felony  was  committed  upon  them  by  }¥tlUnson 

^Wilkinson's 

Case.  ancl  the  two  Marsdens,  by  taking  them  in  the  manner  described 
out  of  the  hands  of  Marsh  Sf  Co.,  without  their  knowledge  or 
consent,  who,  as  lightermen  or  carriers,  had  a  special  property  in 
them,  and  who  were  also  liable  to  government,  to  see  the  due 
expoitation  of  them. 

Even  if  they  were  the  goods  of  William  Marsden,  who  super- 
intended the  shifting  of  them  from  the  bales  to  the  sacks,  the 
question  for  the  Judges  to  consider  was,  whether  this  can  be 
done  by  an  owner  against  a  special  bailee,  who  has  made  himsdf 
responsible  that  a  given  thing  shall  be  done  with  the  goods, 
and  which  the  owner,  without  the  knowledge  or  consent  of  such 
bailee,  had  by  a  previous  act  entirely  prevented. 

The  learned  Judge  told  the  jury  that  he  would  reserve  this 
point  for  the  opinion  of  the  Judges  ;  but  desired  them  to 
say,  whether  they  thought  the  general  property  in  the  goods  was 
in  Cooper  or  William  Marsden. 

The  jury  found  the  prisoners  guilty,  and  that  the  proper^ 
was  William  Marsden*s, 

In  Michaelmas  term  1821,  eleven  of  the  Judges  (Best  J. 
being  absent)  met,  and  considered  this  case.  Four  of  the 
Judges,  viz.,  Richardson  J.,  Burrough  J.,  Wood  B.,  Gra- 
ham B.,  doubted  whether  this  was  larceny,  because  there  was 
no  intent  to  cheat  Marsh  Sf  Co.,  or  to  charge  them,  but  the  intent 
was  to  cheat  the  Crown.  Seven  of  the  Judges,  w«.  Garrow  B^ 
HoLROYD  J.,  Park  J.,  Bayley  J.,  Richards  C.  B.,  Dal- 
las C.  J.,  Abbott  L.  C.  J.  held  it  a  larceny,  because  Marsh  i^ 
Co.  had  a  right  to  the  possession  until  the  goods  reached  the 
ship ;  they  had  also  an  interest  in  that  possession,  and  the  intent 
to  deprive  them  of  their  possession  wrongfully  and  against  their 
will,  was  a  felonious  intent  as  against  them,  because  it  exposed 
them  to  a  suit  upon  the  bond.  In  the  opinion  of  part  of  the 
seven  Judges,  this  would  have  been  larceny,  although  there 
had  been  no  felonious  intent  against  Marsh  4*  Co.,  but  only  an 
intention  to  defraud  the  Crown,  (a) 


(«)  VideFosi.  124. 
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1829. 

REX  V.  MANASSEH  GOLDSTEIN. 

1  HE  prisoner  was  tried  before  Mr.  Justice  Richardson,  at  the  43G.5.  c.i59. 
Old  Bailey  September  sessions,  in  the  year  1821,  upon  an  indict-  ^f  ^  PrSmtn 
ment  framed  on  the  4SG.8.  c.  189.  5.1.  (a)  for  falsely  making,  tpcasiuy  not6. 
forging,  and  counterfeiting,  and  causing,  and  procuring  to  be  question  being 
falsely  made,  forged,  and  counterfeited,  a  certain  promissory  note  |"  *  ^'^^^ 
for  the  payment  of  money,  purporting  to  be  the  promissory  note  the  indict- 
for  the  payment  of  money  of  a  certain  foreign  prince,  that  is  to  say,  ^iniM^anT"* 

Fi'ederick  WiUiam^  king  of  a  certain  foreign  country  called  Prussia^  EngUsh  tran*- 

lation  of  it, 
judgment  was  arrested.    S.  C.  3  Brod.  &  Bingh.  SOI. 


[a)  This  statute  enacts,  That  if  any  person  shall,  within  any  part  of  the 
united  kingdom  of  Great  Britain  and  Irektndy  falsely  make,  forge,  or  counter, 
feit,  or  cause  or  procure  to  be  falsely  made,  forged,  or  counterfeited,  or  know- 
ingly aid  or  assist  in  the  false  making,  forging,  or  counterfoting  any  bill  of  ex^ 
change,or  any  promissory  note,  undertaking,  or  order  for  the  payment  of  money, 
purporting  to  be  the  bill  of  exchange,  promissoiy  note,  undertaking,  or  order 
for  payment  of  money  of  any  foreign  prince,  state,  or  country  whatsoever,  or 
of  any  minister  or  officer  entrusted  by  or  employed  in  the  seriice  of  any 
foreign  prince,  stfite,  or  country,  or  of  any  person  or  company  of  persons  resi- 
dent in  any  fordgn  state  or  country,  or  of  any  body  corporate  and  politic  and 
body  in  the  nature  of  a  body  corporate  and  politic,  created  or  constituted  by 
any  foreign  prince  or  state,  with  intent  to  decave  or  defraud  His  Majesty, 
his  heirs  and  successors,  or  any  such  foreign  prince,  state,  or  country,  or  with 
intent  to  deceive  or  defraud  any  person  or  company  of  persons  whomsoever, 
or  any  body  corporate  and  politic,  or  body  in  the  nature  of  a  body  corporate 
and  politic  whatsoever,  whether  the  same  be  respectively  resident,  carrying 
on  business,  constituted,  or  being  in  any  part  of  the  united  kingdom,  or  in  any 
foreign  state  or  country,  and  whether  such  bill  of  exchange,  promissory  note, 
or  order,  be  in  the  EngUth  language,  or  in  aiiy  foreign  language  or  languages, 
or  partly  in  one  and  partly  in  the  other ;  or  if  any  person  shall,  within  any  port 
of  the  said  united  kingdom,  tender  in  payment,  or  in  exchange,  or  otherwise 
utter  or  publish  as  true  any  such  false,  forged,  or  counterfdted  bill  of  exchange, 
promissory  note,  undertaking,  or  order,  knowing  the  same  to  be  false,  forged, 
or  counterfeited,  with  intent  to  deceive  or  defraud  His  Majesty,  his  heirs  and 
successors,  or  any  foreign  prince,  state,  or  country,  or  any  person  or  company 
of  persons,  or  any  body  corporate  and  politic,  or  body  in  the  nature  of  a  body 
politic  and  corporate,  as  aforesaid,  then  every  person  so  oflending  shall  be 
deemed  and  taken  to  be  guilty  of  felony;  and  being  thereof  lawfully  convicted^ 
shall  be  transported  for  any  term  of  years  not  exceeding  fourteen  years. 
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ISdS.        with  intent  to  deceive  and  defraud  the  said  Frederick  William^ 
J^""  '      \     against  the  form  of  the  statute,  &c. 

Case.  In  other  counts  the  instrument  was  stated  to.  be  a  certain  pro- 

missory note  for  the  payment  of  money,  purporting  to  be  the 
promissory  note  for  the  payment  of  money  of  AltensUin^ 
known  by  the  name  and  description  of  Baron  IfAUensteiny  he 
the  said  JUenstein  being  a  minister  intrusted  by,  and  in  the 

service  of  the  said  Frederick  WiUiam^  so  being  such  foreign 
prince  as  aforesaid,  with  intent  to  deceive  and  defraud  the  said 
Frederick  William^  &c 

In  other  counts,  the  said  AUenstein  was  stated  to  be  '*  a 

person  resident  in  a  certain  foreign  country  called  Prussia."  And 
in  other  counts  the  intent  charged  was  to  deceive  and  defraud 
the  said  AUenstein. 

In  another  set  of  counts  the  instrument  was  stated  to  be  *^  an 
undertaking  for  the  payment  of  money,"  and  in  another  set  *^  an. 
order  for  the  payment  of  money." 

The  instrument  was  set  out  on  the  record ;  and,  in  one  set  of 
counts,  was  stated  to  be  in  the  German  language ;  in  another  set, 
to  be  partly  German  and  partly  French ,-  and  in  a  third  set,  the 
particular  language  was  not  averred*  No  count  contained  any 
English  translation. 

It  was  proved  at  the  trial,  that  these  instruments  were  notes 
(or  receipts)  issued  by  the  Prussian  treasury,  signed  {injac  simile) 
by  Baron  UAUenstein^  the  Prussian  minister  of  finance ;  that 
they  were  not  only  received  by  the  Prussian  government  in  pay- 
ment of  all  duties  apd  taxes,  but  that  any  holder  might,  and  often 
did,  receive  payment  for  them  in  cash,  on  presenting  them  at 
the  treasury  offices  established  at  Berlin^  Konigsberg,  and 
BreslaiWf  and  that  they  passed  as  current  money  for  all  purposes 
throughout  the  Prussian  dominions. 

This  instrument,  being  translated  by  a  witness,  appeared  to  be, 
in  English^  as  follows : — 
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♦7» 


On  thejront  side. 


No. 

Treasury  Note  (a)  of  one  Dollar  in 
currency  according  to  the  standard  of  1764,  valid  in 
all  payments  in  full. 

Altenstein. 


1822. 


(toldstxin's 
Case. 


On  the  reverse  side. 


2! 

U 


Treasury  Note.  (6) 


F.R. 


s, 


aV{{OQ  9UO 


Office  of  Realization  (c)  at  Konigsberg, 


The  last  words,  which  in  the  original  were  *^  JRealisaiiang 
Comptoir  zu  Konigsberg^*  were  printed  in  red  ink,  and  in  the 
French  character;  but  the  witness  said  that  the  phrase  ^^BeaUsar- 
tians  Comptoif^*  was  adopted  into  the  Germar^  language,  {d) 

The  same  witness,  on  cross-examination,  stated,  that  in  German 
he  should  call  an  undertaking  to  pay  money,  or  promissory  note, 
<*  sckiddrschein^**  which  literally  means  ^^  receipt  for  a  debt," 
and  that  the  word  ^^  schein**  alone  does  not  import  a  promise  to 
pay. 


(a)  Or  receipt,  the  German  word  ^  schein"  ugoifyiog  either  **  note'*  or 
••  receipt." 

(b)  Or  receipt. 
{c)  Or  payment. 

(d)  The  instrument^  which  was  a  sort  of  ticket  ornamented  with  engraved 
patterns,  was  attached  to  the  case  submitted  to  thb  Judges,  and  was  in  the 
German  language,  with  the  exception  of  the  words  *'  Be^atwm  comptoir'* 
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1822.  It  was  clearly  proved,  that  the  prisoner,  who  was  a  German 

v,i—y^/     jg^  residing  at  Shadwell,  having  a  correspondence  with  some 

Case.         persons  in  Prussia^  and  having  in  his  possession  a  genuine  not^ 

haid  caused  plates  to  be  engraved,  and  many  thousands  of  fidse 

notes  to  be  struck  off,  in  the  city  of  London. 

The  evidence  being  closed,  the  counsel  for  the  prisoner  ob- 
je^ed  that  the  instrument  stated  in  tlie  indictment  was  not,  nor 
did  it  purport  to  be  a  promissory  note,  or  an  undertaking  to  pay 
money,  or  an  order  to  pay  money  ;  and  that  it  contained  no 
words  of  promise,   undertaking,   or    order.      He  cited  Mmy 
MtchelTs  case,  Fost.  119.  2  East,  P.  C.  936.     WiUianCs  case,  J 
Leach.  114.  2  East,  P.  C.  937.     Clinch's  case,  1  Leach,  540- 
2  East,  P.  C.  938,  and  Joneses  case,  1  Leach,  53.,  2  East,  P.  C. 
94?!.,  which  cases  were  decided  upon  the  statute  7G.2.  c.  22. 
respecting  orders  for  payment  of  money ;  and  argued  from  thence 
that  an  order  for  payment  of  money  must  contain  words  import- 
ing a  command,  and  must  purport  to  be  signed  by  some  person 
having,  or  at  least  claiming  to  have,  authority  to  command  such 
payment.     He  also  cited  Hunter^s  case,  2  Leach,  624.,  2  East, 
P.  C.  928.,  and  Thompson's  case  2  Leach,  632.,  (in  the  notes\ 
which  cases  were  decided  upon  the  statute  2G.2.  c.25.,  respect- 
ing receipts  for  money,  to  show  that  the  signature  of  a  name 
alone,  or  the  word  settled  alone,  could  not  be  set  out  in  an  indict- 
ment for  forgery  as  a  receiptfor  money,  although  it  m^ht  operate 
as  such,  without  other  matter  connected  with  it  by  proper  aver- 
ments so  as  to  show  that  the  whole  matter  taken  together  pur« 
ported  on  the  face  of  it  to  be  a  receipt  for  money,  (a)     He 
then  cited  Beading's  case,  2  Leach,  590.,  2  East,  P.  C.  981.,  to 
show  that  John  Ming  could  not  purport  to  be  Jo/m  King :  and 
he  observed,  that  the  effect  of  the  instrument  when  presented  for 
payment  at  the  treasury  at  Berlin  could  not  vary  its  purport 

The  learned  Judge  overruled  the  objection,  being  of  opinion 
that  the  act  of  parliament,  made  to  prevent  the  forgery  in  Great 
Britain  of  foreign  securities,  could  not  be  understood  to  require 
that  these  securities  should  possess  the  technical  properties  re- 
quired by  our  municipal  law  of  Englajid,-  but  that  it  was  suffi- 
cient if  they  imported  on  the  face  of  the  whole  instrument  an 


(•)  Vide  Hex  v.  Harvey,  ante^  227. 
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undertaking  or  order  for  tlie  payment  of  money,  which   he        1822. 
thouffht  was  the  case  with  the  instrument  in   question.      The     '    ^  "^ ' 

GrOLDSTKIN  ■' 

learned  Judge  was  also  inclined  to  think,  considering  the  pecu-  Csae, 
liar  wording  of  the  act,  that  it  was  suiScient  if  the  instrument 
was  in  fact  an  undertaking  or  order  for  the  payment  of  money, 
and  operated  as  such,  (which  appeared  by  the  evidence  to  be  the 
case  in  this  instance),  and  purported  to  be  issued  by  any  foreign 
prince  or  his  minister ;  the  word  "purporting**  in  the  act  ap- 
pearing to  him  to  refer  rather  to  the  person  by  or  on  whose 
behalf  the  instrument  was  issued,  than  to  the  form  of  the  instru- 
ment itself. 

The  jury  found  the  prisoner  guilty. 

On  the  following  day  the  prisoner's  counsel  moved  in  arrest 
of  judgment,  on  the  ground  that  the  false  instrument  was  here 
set  out  only  in  a  foreign  language,  and  not  translated  or  ex- 
plained by  averments  on  the  record.     He  urged  that  the  object 
of  setting  out  the  instrument  in  case  of  libel  and  forgery  is,  that 
the  court  which   tries,   and  also  a  court  of  error,  may  judge 
whether  it  be  what  it  is  alleged  to  be,  and  whether  it  falls  within 
the  act  or  law  on  which  the  prosecution  is  founded :  which  func- 
tions the  court  could  not  exercise  in  the  case  of  a  foreign  instru- 
ment not  translated  or  explained  by  averments,  because  the  court 
could  no  more  take  judicial  notice  of  the  meaning  of  German  or 
Frenchj  than  of  Arabic  or  Chinese ;   and  he   cited  Zenobis  v. 
Artell,  6  T.  R.  162.  where  it  was  held  that  the  translation  of  a 
foreign  libel,  without  the  original,  would  not  suffice;  and  argued 
that  the  converse  was  equally  true.     He  also  cited  lA/on's  case, 
2  Leach,  597.,  2  East,  P.  C.  933.     Llm/d's  case,  2  Leach,  608. 
(in  the  notes)^  Gilchrisfs  case,  2  Leach,  657,  2  East,  P.  C.  982., 
and  Readings  case,  2  Leach,  590.,  2  East,  P.  C.  981.,  for  the 
purpose  of  shewing  that  indictments  have  been  held  insufficient, 
because  the  instrument  set  out  did  not,  in  the  opinion  of  the 
court,  agree  with  the  purport  ascribed  to  it,  of  which  advantage 
this  prisoner  was  deprived  by  setting  out  the  instrument  only 
in  an  unknown  language.   He  then  mentioned  the  statute  4  G.2^ 
c.  26.  s.  1.,  which  requires  all  indictments  to  be  in  the  English 
language,  as  fortifying  the  argument  that  every  thing  material 
must  be  stated  or  explained  in  that  language. 

The  learned  Judge  expressed  no  opinion  upon  this  point, 
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1882.        having  detennined  to  submit  it,   and  also  the  objection  made 
J_     '      ,     at  the  trial,  to  the  opinion  of  the  Judges. 

Cue.  Both  points  were  accordingly  submitted  to  their  opinion ;  and 

the  judgment  was  in  the  mean  time  respited. 

In  Hilary  term,  1822,  this  case  was  argued  {a)  by  Platt  fisr 
the  prisoner  and  C*  Law  for  the  Crown,  before  ten  of  ths 
Judges,  Wood  B.  being  absent  from  illness,  and  Baylet  J. 
bdng  engaged  at  chambers :  when  eight  of  the  Judges  were 
of  opinion  that  the  objection  in  arrest  of  judgment  was  good ; 
and  judgment  was  accordingly  arrested. 


,2SJL/  ^EX  V.  PHCEBE  BRAMLEY. 

If  apart  owner  The  prisoner  was  tried  upon  a  charge  of  burglary,  before  Mr. 
st^fft^from    Clarke,  the  King's  counsel,  at  the  Spring  assizes  for  the  county 

the  person  in    6f  Derby^  in  the  year  1822. 

whose  custody 

it  is,  and  who        'I^e  indictment  charged  the  prisoner  with  a  burglary  in  the 

is  responstbie  dwelling-house  of  one  Thomas  Noon^  and  with  stealing  a  box,  two 
he  is  guilty  of  purses,  twenty-two  pounds  ten  shillings  in  silver,  six  shillings  and 
^"*"^*  three  pence  in  copper,  a  promissory  note  for  the  payment  of  ten 

pounds,  and  eighteen  promissory  notes  for  the  payment  of  one 
pound  each,  the  property  of  the  said  Thomas  Noon.  In  another 
count,  the  property  was  stated  to  belong  to  Sarah  Sissotiy  Ann 
Fretwellf  and  Ann  Noon, 

The  box  and  the  other  articles  fall  of  which  were  in  the  box 
when  taken  by  the  prisoner)  were  the  property  of  a  Female 
Friendly  Society,  established  under  the  statute  38  G.S.  er.  54., 
and  the  rules,  orders,  and  regulations  of  which  had  been  ex* 
hibited  to,  and  allowed  and  confirmed  by  the  sessions,  as  directed 
by  that  statute.  The  society  held  their  meetings  at  a  public- 
house  kept  by  TTiamas  Noon^  the  person  mentioned  in  the  indict- 
ment; and  the  funds  of  the  society  were  kept  in  the  box,  which, 
with  the  funds  it  contained,  was  always  deposited  in  a  bed- 
chamber in  the  house  of  Thomas  Noon^  after  the  meetings  of 


(a)  See  the  arguments,    s  Brod.  &  Bingfa.  S07.  Sio 
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the  society  had  ended.     It  was  directed  by  the  rules  of  the        iaS2. 
society,  that  the  box  should  remain  in  the  custody  of  the  land-     ^     ^  *^' 
lord  of  the  house,  or  any  other  person  whom  the  society  should        Caie. 
appoint,  he  being  responsible  for  whatever  effects  were  lodged 
therein. 

The  persons  in  whom  the  property  was  laid  in  one  of  the 
counts  of  the  indictment,  namely,  Sarah  SissoUy  Ann  R-etwell^ 
and  Ann  Noon,  were  stewardesses  of  the  society,  appointed  ac- 
cording to  its  rules.  Hie  box  (as  directed  also  by  the  rules  of 
the  society)  had  three  different  locks  upon  it,  and  each  stewardess 
had  one  key.  The  stewardesses  were  (by  the  same  rules)  to 
serve  for  one  year,  and  then  to  resign  their  keys,  cash,  and 
books,  to  the  new  stewardesses. 

The  society  met  on  the  evening  of  the  night  in  which  the 
offence  was  committed,  and  the  box  with  the  funds  in  it  was, 
after  the  meeting  broke  up,  deposited  in  the  usual  place  in 
ThoTnas  Noon's  house,  from  whence  it  was  afterwards  taken  by 
the  prisoner,  who  gained  admission  to  the  chamber  by  means  of 
a  ladder,  and  breaking  open  the  window. 

The  prisoner  had  been  for  some  time  a  member  of  the  society. 
One  of  the  rules  of  the  society  was,  that  each  member  should 
pay  sixpence  to  the  stock  every  fourth  Monday ;  and  that  if  a 
member  iailed  to  pay  for  four  successive  nights,  she  should  be 
excluded*  The  prisoner  had  failed  to  pay  for  four  successive 
nights,  the  last  of  which  was  the  night  the  property  was  taken ; 
but  no  order  for  excluding  her  had  been  made  by  the  society. 

The  prisoner  was  convicted ;  but  a  case  was  reserved  for  the 
opinion  of  the  Judges  upon  the  question,  whether,  considering 
the  situation  in  which  the  prisoner  stood  with  respect  to  this 
property,  the  conviction  was  proper. 

In  Easter  term,  1822,  the  Judges  (ten  of  them  being  present) 
were  clear,  that  as  the  landlord  was  answerable  to  the  society  for 
th^  property,  the  conviction  was  right. 
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1822. 


REX  V.  JAMES  BEW. 

Indictment  for  I  HE  prisoner  was  tried  before  Newman  Knowlys,  Esq.,  Com- 
in  akS«^  ^^^  Serjeant,  at  the  Old  Bailey  December  sessions,  in  the  year 
room  let  by  1821,  on  an  indictment,  founded  on  3  &  4  7K  &  M  c.  9.,  charg- 
the  prisoner  to  ^%  ^^  ^^^  stealing  on  the  ISth  of  November^  1821,  at  &. 

be  used  with  Martin  in  the  Fields*  two  sheets  value  five  shillin^rs,  two  pillow- 
the  lodging  .  .  7  . 

aforen^  im-    cases  value  sixpence,  one  towel  value  sixpence,  and  a  candlestick 

Srin^^t?*  v**l"®  ^^^  shilling,  the  goods  and  chattels  of  James  Ckild^  in  a 
prisoner  alone,  lodging-room  in  his  dwelling-house,  then  let  by  contract  by  the 
TOr^"if  it*apl  ^^  James  Child  to  the  prisoner,  to  be  used  with  the  lod^ng 
pear  that  aforesaid,  against  the  statute,  8cc. 

a  concurrent         '^^  evidence  was  clear,  that  the  goods  mentioned  in  the  in- 
useoftheroom  diclment  were  stolen  by  the  prisoner,  and  were  the  goods  to  be 
Qu.  If  such  a    VLS^  with  the  lodging  which  the  prisoner  occupied;  but  it  ap- 
w '^  th  peared,  that  the  lodging-room  in  question  was  often  let  to  more 

statute  of  tenants  than  one;  and  that  at  the  time  of  its  being  let  to  the 
f  9.  prisoner,  it  was  occupied  by  one  other  lodger,  who  had  been 

there  for  some  months,  and  was  still  to  continue  to  occupy  it^ 
of  which  the  prisoner  was  apprised  at  the  time  he  took  the 
lodging. 

Upon  this  appearing  in  evidence,  the  prisoner's  counsel  con- 
tended that  the  indictment  ought  to  have  stated,  that  the  lodg- 
ing-room and  the  goods  therein  were  let  by  contract  to  the 
prisoner,  to  be  used  joindy  with  the  other  lodger. 

The  learned  Common  Serjeant  was  of  (pinion,  that  it  was 
sufficient  to  state,  that  the  goods  were  in  a  lodging-room,  let  by 
contract  to  the  prisoner  to  be  used  with  the  lodging,  without 
stating  the  particular  nature  of  the  contract,  whether  joint  or 
several,  or  for  what  term,  or  on  what  consideration ;  and  that  it 
was  sufficient  to  state  the  ofience  in  the  words  of  the  statute,  to 
show  that  it  was  a  larceny  under  the  special  provisions  of  the 
3  &  4  IF.  &  M*i  and  not  a  larceny  at  common  law ;  inasmuch  as 
a  possession  of  the  goods  stolen  under  any  contract  whatsoever 
with  the  owner  of  the  goods,  was  within  the  principle  as  well  as 
within  the  language  of  the  statute ;  and  that  it  was  no  more  Qe- 
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iiessary  to  state  the  particular  nature  of  the  contract  in  an  indict- 
ment on  this  statute,  than  it  was  to  state  the  particular  nature 
of  the  endeavour  to  seduce  a  soldier  from  his  dutv,  in  an  in- 
dictment  on  57  G.  3.  r.  70.,  as  determined  in  JRex  v.  Fuller^ 
IB.&P.  180. 

The  jury  found  the  prisoner  guilty ;  but  as  the  point  appeared 
to  the  learned  Common  Serjeant  to  be  new,  he  reserved  the 
objection  for  the  opinion  of  the  Judges. 

In  Easter  term,  1822,  all  the  Judges  met  (except  Richards 
C.  B.  and  Best  J.,  who  were  absent)  and  considered  this  case. 
Abbott  L.  C.  J.,  seemed  to  think  that  the  prisoner  was  not  a 
lodger  within  the  meaning  of  the  statute  of  S  &  4  ^.  &  Jlf.  ^ .  9. 
But  the  majority  of  the  Judges,  without  giving  any  express 
opinion  on  that  point,  thought  that  the  indictment  imported 
that  the  lodging-room  and  goods  were  let  to  tlie  prisoner  ex- 
clusively ;  and  that  this  was  negatived  by  the  evidence,  which 
proved  that  another  was  to  have  the  concurrent  use  of  them. 
The  Judges  all  agreed  that  the  conviction  was  wrong,  (a) 


REX  V.  GEORGE  FALKNER  and  RICHARD  BOND.       1822. 

1  he  prisoners    were   convicted   before  Mr.  Justice  Bayley  A  prisoner's 
at  the  Lancashire  spring  assizes  in  the  year  1822,  of  robbing  ^ffi^^"" 
Thomas   HaUiday^    of    sixty    pennies    and    sixty    half-pence,  ground  for  a 
Thomas  Halliday  was  called  upon  his  recognizances  but  did  not  thourii  there 
appear.     There  was  evidence,  that  the  prisoner  Falkner  had  been  ^  "®/^' 
desirous  to  send  a  message  to  Halliday,  to  keep  him  from  appear-  hannff  com- 
ing.    Tlie  only  other  evidence  against  the  prisoners  was,  that  ?*'^'®^  the  of- 
Bondhsiii  confessed  the  offence  to  the  constable  who  apprehend-  the  offence 

ed  him;  and  that  both  the  prisoners,  on  hearing  the  depositions  alUomStted' 

if  such  confession  was  in  consequence  of  a  charge  against  the  prisoner.  Especially  if  there  is 
evidence  that  he  had  been  desirous  to  keep  out  of  the  way  the  person  upon  whom  the  of- 
fence is  supposed  to  have  been  committed;  or  if  any  of  his  companions  unoer  the  same  cbaige 
have  attempted  to  do  so. 

— —       —  -  -    - —  -  -    -  -       ^ 

{a)  See  Bex  v.  Healey,  Ryan  &  Moody's  C.  C.  R.,  p.  1. 
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1828^       read  over  to  them  which  contained  the  charge^  had  admitted  that 
-.       -        .  they  were  ffuilt}'. 

Bono'b  Case.  The  depositions  charged  the  prisoners  with  robbing  Hallidtg^ 
of  one  paper  containing  Ss,  in  copper,  and  of  loose  copper  to  the 
amount  of  2i* 

The  counsel  for  the  prosecution  expressed  a  doubt,  whether 
the  confession  of  the  prisoner  alone  without  proof  aliunde  that 
HdlUdcaf  had  been  robbed  by  somebody,  was  sufficient  groimd 
for  a  conviction,  and  as  the  case  of  Rex  v.  Eldridge  {a\  did  not 
quite  come  up  to  this  case,  the  learned  Judge  thought  it  right 
to  sa^e  the  question  for  the  consideration  of  the  Judges. 

In  Easter  term,  1822,  the  Judges  held  the  cooTictiaii 
right.  (A) 


1822.  REX  V.  SAMUEL  FRY  and  WILLIAM  FRY. 

An  indictment  '^^^  prisoners  were  tried  before  Mr.  Justice  Richardson,  at 
for  stealing  the  spring  assizes  for  the  county  of  Gloucester^  in  the  year  1822, 
numbered  is  ^^  ^^  indictment,  for  breaking  and  entering  a  dwelling-house,  in 
not  sul^ient.  ^^  day-time,  and  stealing  therein  ten  pounds  in  monies  numbered^ 
piecesof which  and  one  pair  of  stockings,  value  four  shillings  of  the  monies, 

**^  ."®5^      goods,  and  chattels  of  Francis  Hicls. 
consisted  ® 

should  bo  spe-  The  jury  acquitted  them  of  the  breaking  and  entering,  and  of 
"  stealing  the  stockings,  and  found  them  guilty  of  the  rest  of  the 

charges. 

The  counsel  for  the  prisoners  objected  to  the  description  olAe 
money  in  the  indictment,  on  the  ground  that  j»0t<m/^  which  the 
prisoners  were  charged  with  stealing,  have  no  physical  eustenoe, 
but  were  a  mere  expression  of  value  used  in  computadbn. 

The  learned  Judge  passed  judgment  upon  the  prisoners ;  but 
afterwards  presented  the  point  for  the  consideration  of  the 
Judges  ;  and  he  mentioned  that  Lord  Hale  (c)  uses  ^  40s.  in 
— ^— — ^^-^^^-^-^-— ^^— ^— ^■~~^'-^-^-^— ^^-^^— ^-^^-^— ^— ^^— ^-^-^-^^      — ■ — - —     -  — 

(a)  Ante,  p.  440. 

(5)  See  Rex  v.  Eldridge,  ante,  440.      Hex  v.  White  and  Lftngdom,  East.  T. 
1323,  poit,  SOB,  and  Hex  v.  Tippet,  East.  T.  1823,  post,  509. 
(c)  I  Hale,  P.  a  554. 
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pecumis  numeratis^^  as  a  description  of  money,  in  an  indictment 
ibr  larceny,  and  that  this  passage  is  cited  in  a  modern  treatise  on 
criminal  pleading  {a)  as  an  authority,  that  in  an  indictment  for 
stealing  the  current  coin  of  the  realm,  so  many  guineas  or  shil* 
lings  of  the  current  coin  of  the  realm,  in  monies  numbered,  is  a 
good  description  without  averring  the  value. 

In  Easter  term,  1822,  the  Judges  held  the  convicUon  wrong.. 


REX  V.  SAMUEL  HILL,  CHARLES  DIX,  ROBERT  i8«. 

VINCE,  ROBERT  LUCAS,  JAMES  MAUNDRELL,  ^— v— ' 
JAMES   CHAMPION,    JOHN  BREWER,  JOSEPH 
BAILEY,  WILLIAM  SMITH,  and  JAMES  DANIEL. 

I  HE  prisoners  were  tried  before  Mr.  Justice  Park,  at  the  Cutting  or 

spring  assizes  for  the  county  of  WiUs^  in  the  year  1822,  upon  an  p2t^"a^A«ii 

indictment  charging  them  with  breaking  and  entering  certain  neld  not  to  be 

houses,  with  intent  to  cut  and  destroy  certain  tools,  employed  in  statute  ssirA 

making  woollen  goods,  against  the  statute.  S;^^'  l^* 

A  lie  cnSHfft 

This  indictment  was  founded  upon  the  statute  22  G.  3.  cAO.s.1^  was  of  an  in- 
by  which  it  is  made  a  capital  felony  to  break  into  any  house  or  tent  to  oit  and 
shop,  or  enter  by  force  into  any  house  or  shop,  with  intent  to  cut  tain  took  em* 
or  destroy  "  any  serge  or  other  woollen  goods  in  the  loom,  or  any  ^^UtiTtfaito. 
tools  empUyed  in  making  thereof;  or  wilfully  and  maliciously  to 
cut  or  destroy  any  such  serges  or  woollen  goods  in  the  loom,  or 
on  the  rack,  or  to  burn,  cut,  or  destroy,  any  rack,  on  which  any 
such  serges  or  other  woollen  goods  are  hanged  in  order  to  dry,  or 
wilfully  and  maliciously  to  breai  or  destroy  aty  tools  used  in  the 
making  any  such  serges  or  other  woollen  goods,  not  having  the  con- 
sent of  the  owner  so  to  do."  (b) 

It  was  admitted  by  the  counsel  for  the  prosecution  that  the 
thing  destroyed  was  not  a  tool,  but  a  part  of  the  loom  itself. 
The  learned  Judge  was  therefore  of  opinion,  that  merely  de^ 
stroying  part  of  the  loom  did  not  fidl  within  the  statute ;  and 


(a)  1  Stark.  187. 

(a)  This  sutute  is  repealed  by  4  0. 4.  c.  46. «.  7.    And  see  4  G'.  4.  e.  53. 
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1822.  that  the  silence  of  this  section  of  the  statute,  as  to  the  loom»  frame 
^-  ,T^  or  any  part  thereof,  was  probably  an  omission ;  especially  as  in 
the  second  section  of  the  same  act,  where  the  silk  trade  is  spoken 
©t  though  **  frame  or  loom"  is  not  mentioned ;  yet  the  words 
used  might  perhaps  include  the  frame,  for  that  section  !q)eaks  of 
the  destruction  of  any  ^^  tools,  tackle,  or  utensils."  And  he 
observed  also,  that  in  the  third  section  of  the  statute,  which  ap- 
plied to  the  cotton  trade,  the  words  ^^  tools,  tackle,  or  utensils" 
are  again  used. 

The  prisoners  pleaded  guilty  by  the  advice  of  tlieir  counsel, 
the  learned  Judge  assuring  them  that  he  would  take  the  opinion 
of  THE  Judges  upon  the  objection,  and  recommend  the  prisoners 
for  a  free  pardon,  in  case  the  Judges  should  hold  his  opinion 
to  be  correct ;  and  he  did  not  therefore  pass  thg  sentence  of 
death. 

In  Eastei'  term  1822,  the  Judges  held  that  the  objection  was 
well  founded,  (a) 


1822.  REX  V.  RICHARD  PADDLE 

Sending  a  I  he  prisoner  was  tried  before  Mr.  SePuTEant  Fibth,  at  the 

letter  withm  sp^ing  assizes  for  the  county  of  Sujffblk^  on  a  charge  of  sending 

27G.2.  C.15.  a  threatening  letter,  within  the  statute  27  G.2.  c.l5. 
offence  within       The  first  count  of  the  indictment  charged  the  prisoner  with 

this  statute,  having,  knowingly,  unlawfully,  wickedly,  and  feloniously^  5£ii/ a 

be  sent  to  the  certain  letter,  without  any  name  subscribed  thereto,  tp  one  Wilw 

SSS^andT"  ^^^^  ^"'^^  ^y  ^^  °^®  ^f  William  Kurhay  aargynum  Barham 

must  be  so  Suffolk^  the  tenor  of  which  said  letter  was  as  follows.     "  Mr. 

indictment  Kiti'bay  We  take  the  liberty  of  Riten  the  few  lines  to  you  and 

But  it  seems  ^e  hope  that  you  will  Explain  them  a  proper  manner  to  the 

that  sending  ^         '^  "^  \  '^     ' 

the  letter  to  Jantlemen  as  we  may  call  them  But  not  so  that  is  consceming 

tharhe'^may  ^^  ^^^*  Labourn  meen  in  this  parish  been  so  very  much  Robd 
deliver  it  to  B.,  is  a  sending  to  J?,  if  the  letter  be  delivered  by  A,  to  B, 


(tt)  Vide  Rex  v.  Taceif^  ante,  4'5«. 
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and  In  Posed  upon  in  their  Laborn  and  if  they  go  on  of  drop-       .  1822. 
ing  the  wages,  they  may  depend  they  will  meet  with  som  bad     '_^  ^   Y 
misfoilen  for  something  we  must  Do  for  we  cannot  Bear  it  no       .  .Caie. 
longer  there  is  one  two  that  make  it  there  comon  Pratic  to  go 
about  the  Parish  teach  the  others  not  to  give  onlly  So  and  So, 
and  they  must  Do  it  and  as  long  as  we  wilt  stand  it  thay  will 
intairly  star  us  to  Dead  ould  Brook  is  the  worst  rogue  of  all  Mr* 
RodweU  is  nearley  as  bad  and  they  do.  not  chouse  to  mend  we 
intend  to  make  them  a  present  of  a  fair  brond  and  need  not  think 
that  this  promis  will  fael  for  it  will  not  thats  for  ould  Brook  may 
be  as  shure  of  having  his  Stack  yard  Set  on  fair  as  shure  as  ever 
.he  is  a  rogue  and  that  we  are  shure  of  and  so  shall  that  ould 
^erpant  at  Cl&ydon  hall.     William  Kurbay^  Clargyman^  Barham^ 
Suffolk.^*     To  the  great  damage  and  terror  of  the  said  William 
Kirhy  against  the  statute,  &c. 

The  second  count  charged  the  prisoner  with  having  know- 
ingly, &c.,  sent  a  certain  letter  without  any  name  subscribed 
thereto  to  William  Kirby^  threatening  to  burn  the  house  of  one 
John  Meadows  Bodwell ;  (and  it  set  forth  the  same  letter)  to  the 
gr^t  damage  and  terror  of  the  said  John  Meadows  Bodwell 
against  the  statute,  &a  The  third  count  charged  the  prisoner 
with  having  seTU  the  same  letter  to  Mr.  Kirby^  threatening  to 
burn  the  stacks  of  hay,  com,  and  grain  of  one  Robert  Brooky 
to  the  great  damage  and  terror  of  the  said  Bobert  Brook^  against 
the  statute,  &c. 

It  was  proved  that  the  letter  was  written  by  the  prisoner,  and 
that  Mr.  Kirby  received  it  by  the  post  on  the  6th  of  December^ 
1821  ;  and  that  it  was  communicated  very  soon  afterwards  to  Mr. 
Bodwell  and  Mr.  Brook.  Mr.  Brook  proved  that  he  had,  in  ihe 
beginning  oi  December  1821,  five  or  six  stacks  of  wheat,  barley, 
and  beans  in  his  stadc  yard,  and  that  on  reading  the  letter  ia 
question  he  was  much  alarmed  and  terrified. 

The  prisoner's  counsel  objected  that  the  statute  on  which  the 
indictment  was  framed,  recites,  in  the  preamble,  the  statute  9  G«  1 . 
C.22.  of  which  it  meant  to  extend  the  provisions;  and  insisted 
from  the  last-mentioned  statute  connected  with  that  of  the  27th 
G.2.  that  it  was  indispensably  necessary  that  the  indictment  should 
charge  the  prisoner  with  sending  the  threatening  letter  to  the 
party  threatened ;  whereas  it  was  stated  in  the  indictment  and 
appeared  upon  the  evidence,  that  the  letter  was  not  so  sent,  but 

Ki  3 
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1898.        was  sent  to  a  third  party,  a  stranger ;  and  that  Mr.  Kirby  migfat 
*_"  '    /     have  destroyed  the  letter,  without  the  party  threatened  knowing 
CiM.        any  thing  of  it. 

The  learned  Serjeant  expressed  his  opinicm,  that  the  chaige 
of  sending  the  letter  to  one  William  Kirby,  &c.,  directed  to  the 
said  William  Kirby^  was  merely  an  allegation  of  a  collateral  fact 
which  was  proved  by  the  evidence,  but  which  he  thought  needed 
not  to  have  been  alleged.  And  he  thought  the  indictment  suf- 
ficient, inasmuch  as  it  followed  the  words  of  the  statute ;  whidi 
make^  the  bare  sending  of  a  threatening  letter,  the  oflence  meant 
to  be  provided  against:  and  as  neither  the  9th  G.  1.  nor  27th  G.  2. 
have  the  words,  **  to  any  of  his  Majesty's  subjects,"  in  the  enacU 
ing  clause  respectively;  he  thought  that  the  letter  (according 
strictly,  as  he  considered  it,  with  the  words,  spirit,  and  meaning 
of  the  27th  G.  2.),  need  not  be  directed  to  any  body  at  all^  nor 
be  sent  to  the  party  threatened.  It  seemed  to  him  that,  by  a 
difibrent  construction,  this  wholesome  statute  might  easily  be 
evaded  by  sending  a  letter  to  an  inmate  in  the  house  of  the 
party  threatened,  or  to  a  stranger ;  and  that  it  was  sufficient,  if, 
by  the  act  of  the  prisoners,  the  letter  came  into  the  possession 
of  the  party  threatened,  and  the  party  was  thereby  put  in  fear, 
alarm,  and  apprehension. 

The  learned  Serjeant  therefore  overruled  the  objection; 
but  as  he  considered  this  a  new  case,  and  as  the  prisoner's  coun- 
sel expressed  great  confidence  in  the  validity  of  the  objection, 
he  thought  fit  to  respite  the  judgment,  and  remanded  the  prisoner 
until  tlie  following  assizes. 

This  case  was  considered  by  the  Judges  in  Easter  term 
1822,  and  they  held  that  the  sending  the  letter  to  Kirby,  as  Kirly 
was  not  threatened,  was  not  within  the  statute ;  and  upon  that 
account  the  judgment  was  arrested ;  but  they  intimated,  that  if 
tLirly  had  delivered  it  to  Sodwell  or  Brook^  and  a  jury  should 
think  that  the  prisoner  intended  he  should  so  ddiver  it,  this 
would  be  a  sending  by  die  prisoner  to  Rodwell  or  Brookj  and 
would  support  a  charge  to  that  ^fiect. 
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REX  V.  JOSEPH  JACKSON. 

I  HE  prisoner  was  convicted  before  Mr.  Justice  BayleYi  at  the  Having  ctmat 

spring  assizes  at  Lancaster  in  the  year  1822,  for  a  burglary  with  Jl'^^^rf^ 

an  intent  to  commit  a  rape  upon  a  married  woman.  woman  under 

It  appeared  in  evidence  that  the  prisoner  went  into  the  room,  ^\^^  indace 

and  ffot  into  the  woman's  bed  as  if  he  had  been  her  husband ;  ^^  ^  ^^ 

,  pose  It  n  btr 

that  he  was  in  the  act  of  copulation  when  she  made  the  disco-  hutlNuid. 

very,  and  immediately,  and  before  completion,  he  desisted.    The  ^'^l^.^y  • 

jury  found  that  he  entered  the  house  with  intent  to  pass  for  her  judges,  not  ta 

husband,  and  to  have  connection  with  her  if  she  did  not  dis-  f^*"^^  ^  ^ 

cover  the  mistake,  but  not  with  the  intention  of  forcing  her  if 

she  made  that  discovery.    The  learned  Judge  thought  it  right  to 

reserve  the   question  for  the  consideration   of  the  Judges, 

whether  the  connection  with  the  woman,  whilst  she  was  under 

that  mistake,  would  have  amounted  to  a  rape,  and  he  accordingly 

respited  the  sentence. 

The  case  was  considered  by  the  Judges  in  Trinity  term 

1822,  when  four  Judges  thought,  that  the  having  carnal  know* 

ledge  of  a  woman  whilst  she  was  under  the  belief  of  its  being 

her  husband  would  be   a  rape,  but  the  other  eight  Judges 

thought  that  it  would  not ;    and  Dallas  C.  J.  pointed  out 

forcibly  the  difference  between  compelling  a  woman  against  her 

will,  when  the  abhorrence  which  would  naturally  arise  in  ber 

mind  was  called  into  action,  and  beguiling  her  into  consent  and 

co-operation ;  but  several  of  the  eight  Judges  intimated,  that  if 

the  case  should  occur  again,  they  would  advise  the  jury,  to  find 

a  special  verdict. 


I  1  « 
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18^. 


REX  V.  FANNY  CHARD. 

lo  an  indict-  *  HE  prisoner  was  convicted  before  Mr.  Justice  Bayley,  at  the 
"*"*  tf^th^"  JLaifCfl5^«*  spring  assizes  in  the  year  1822,  of  a  simple  larceny  in 
tiling  ttolen  be  stealing  what  was  described  to  be  a  bank  post  bill,  made  for  the 
brakDost^iU  P^^*^^^  of  one  hundred  pounds.  It  was  not  set  out  in  the  in- 
and  be  not  set  dictment  (a) ;  and  an  objection  was  taken  in  arrest  of  judgmeDl, 
cannot  take  ^*^  *^  ^*^  ^^*  appear  to  be  such  ah  instrument  as  was  within 
judicial  notice  2G.2,  c:,25.,  and  that  at  the' time  this  statute  passed  it  was  not 
missory  note;    known  what  a  bank  post  bill  was.     The  learned  Judge  reserved 

or  that  it  is       the  point  for  the  consideration  of  the  Judges. 
such  an  instni- 

ment  as,  under  The  case  was  considered  by  the  Judges  in  Trinity  term, 
the  statute  1822,  when  it  appeared  that  bank  post  bills  were  not  in  use  untfl 
may  be  the       (WO  years  after  the  statute  2  G.2.  c.25.  had  passed.    And  the 

ceny^ihouSi"  J^^®^®  ^^^  ^^  opinion  that  they  could  not  take  notice  that,  what 
it  bedescnbed  is  now  called  a  bank  post  bill,  fell  within  any  of  the  descriptions 
the  payment  ^^  ^^^  statute;  and  also  that  they  could  not  say,  as  the  instm- 
of  money.         ment  was  not  set  out,  what  a  bank  post  bill  was :  and  forther,  that 

as  the  instrument  was  not  what,  at  the  time  the  statute  passed, 
would  properly  be  called  a  bill,  the  prisoner  should  have  been  ac- 
quitted.    A  pardon  was  therefore  recommended. 


(«)  The  indictment  was  to  the  following  effect :  — 

The  jurors,  ftc.  that  Fanny  CSkardy  late  &c.  in  &c.  on  &c.  with  force  and 
arms  at  the  parish,  &c.  feloniously  did  steal,  take,  and  carry  away  one  bank 
post  bill  made  for  the  paymentof  the  sum  of  one  hundred  pounds  of  lawful  money 
of  Greai  Britain,  and  of  the  value  of  one  hundred  i)ounds,  then  and  there  bdng 
found,  and  then  and  there  being  the  property  of  Samuel  ScoUonj  and  the 
money  payable  upon  and  secured  by  the  said  bank  post  bill  then  and  there  re- 
maining due  and  unsatisfied,  against  the  form,  &c.  and  against  the  peace,  &c. 
And  the  jurors,  &c.  that  the  said  Fanny  Chard,  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  with  force  and  arms  at,&c  feloniously  did  steal,  take, 
and  carry  away  one  other  bank  post  bill  made  for  the  payment  of  the  sum  of 
one  hundred  pounds  of  like  lawful  money,  and  of  the  value  of  one  hundred 
pounds,  then  and  there  being  found,  and  then  jmd  there  being  the  property  of 
Adolpkus  Perie,  and  the  money  pa^-able  upon  and  secured  by  the  smd  last- 
mentioned  bank  post  bill  then  and  there  remaining  due  and  unsatisfied,  against 
the  form,  ^c.  and  against  the  peace,  &c. 
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REX  V. 


1  HE  prisoner  was  indicted  at  the  Old  Bailey  sessions  in  January^  If  the  name  of 
1822,  by  the  description  of  a  person,  whose  name  was  to  the  u^*own^and 

jurors  unknown.     The  offence  with  which  he  was  charged,  was  ^?  r^\^  to 
-  «  ,  .  ,  disclose  it,  an 

that  of  publishing  a  blasphemous  and  seditious  libeL  .   indictment 

It  appeared  that,  when  apprehended,  he  refused  to  declare  his  ^g*^"**  "*?*  "* 
^^  ^  trr  ->  ^  apersonwhose 

name  before  the  magistrate,  and  the  prosecutors,  not  being  able  to  name  is  to  the 
discover  his  name,  indicted  him  as  a  man,  whose  name  was  un-  "{JU^^^but 

known  to  the  jurors.     When  called  to  the  bar,  the  indictment  who  is  per- 

sonallv 
was  read  to  him,  and  he  then  refused  to  plead,  and  was  remand-  brought  before 

ed.     At  the  following  sessions,  in  the  month  of  February^  the  pri-  ^  jurors  by 
soner  was  again  called  to  the  bar,  and  by  the  advice  of  his  coun-  the  prison  will 
sel  put  in  a  demurrer  in  writing  to  the  indictment.     The  prose-  ^  f"*^^^^dlct- 
cutors  had  time  given  them,  until  the  next  morning,  to  r^ly ;  but  ment  against 
before  they  could  do  so,  the  prisoner  by  his  counsel  moved  the  g^n  t^the^" 

court  to  be  permitted  to  withdraw  his  demurrer,  which  was  jurors  un- 

known  with— 
granted :  and  being  then  called  on  for  his  plea,  he  pleaded  not  g^t  something 

guilty;  and  being  told  that'he  must  plead  by  some  name,  he  re-  to  Mcertam 
fused  to  give  in  any  name.    The  learned  Rkcorder  was  of  opi«>  grand  jury 

nion,  that  his  plea  could  not  be  received  without  a  name,  and  the  ^^^  ^9,  ^ 

,  signate,  is  m- 

prisoner  was  again  remanded  for  want  of  a  plea.  At  the  follow*  student. 
ing  sessions  he  was  again  called  on  to  plead,  and  again  pleaded 
not  guilty;  but  refused  to  put  in  that  plea  by  any  name.  He 
was  again  told  that  the  court  could  not  receive  his  plea,  unless 
be  would  plead  by  some  name ;  and,  as  he  persevered  in  his  re* 
fusal,  he  was  again  remanded. 

As  this  case  speared  to  be  without  precedent,  and  might  ma- 
terially affect  the  administration  of  justice,  the  learned  Recorder 
requested  the  opinion  of  the  Judges  upon  the  following  points : 
first,  whether  the  prisoner  could  be  admitted  to  put  a  plea  on  the 
record  without  a  name:  secondly,  whether  such  a  plea  should  be 
treated  as  a  mere  nullity,  and  the  prisoner  be  remanded  from  time 
to  time,  as  in  contempt  for  not  pleading :  thirdly,  whether  the  re- 
fusal to  plead  by  name  would  entitle  the  court  to  enter  up  judg- 
ment by  default:  and,  fourthly,  whether,  in  case  the  prisoner 
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should  ultimately  plead  by  name,  the  court  could  proceed  to  try 
him  upon  this  indictment  or  should  quash  the  indictment  as  de- 
fective, and  direct  a  fi-esh  indictment  to  be  preferred  against  him 
by  the  name  by  which  he  might  plead. 

In  TYtnity  term,  ]  822,  this  case  being  presented  for  considera- 
tion, some  of  the  learned  Judges,  before  it  was  discussed,  sa^ 
gested  that  the  prisoner  might  be  indicted  as  a  person  whose 
name  was  unknown,  but  who  was  personally  broAgbt  befixe  the 
jurors  by  the  keeper  of  the  prison.  An  indictment  was  prefbved 
accordingly,  and  the  prisoner  was  convicted. 


1822. 


REX  i;.  JOHN  AUSTEN. 


Maliciously 
killtngy&c. 
cattle,  within 
9Gr.l.c.22. 
#.1. 

Held,  that  the 
malice  must 
be  against  the 
owner  of  the 
catUe,andnot 
against  a 
servant  or  re- 
lation of  the 
owner. 
But  see  now 
4  G.  4.  c.  54. 
#.2. 


1  HE  prisoner  was  tried  before  the  Lord  Chief  Jusncs 
Abbott,  at  the  sunmier  assizes  at  A^^pHehfy  m  the  year  1822,  on 
an  indictment,  charging  him  with  feloniously^  &C.,  maimiii|^ 
wounding,  and  killing,  one  wether  sheep,  one  ewe  sbeqi)  and  ten 
Iambs  o(  Mary  Close^  against  the  peace,  &c. 

At  the  trial  it  appeared  that  the  prosecutrix,  Mary  Clotet  the 
owner  of  the  sheep  in  question,  was  a  small  fiumer,  and  had  a 
small  flock  of  sheep,  which  were  heafed  (grounded)  on  a  fell  or 
common  near  the  spot  where  the  prisoner's  master  also  had  a 
;heep  hea£  Joseph  Close  the  son  of  the  prosecutrix  resided  with 
her,  and  managed  the  &rm  and  attended  to  the  sheep.  Six  of  her 
sheep  were  killed  one  morning,  in  a  very  barbarous  manner;  the 
throats  of  some  were  cut,  others  were  trampled  to  death,  and 
three  more  were  very  nearly  destroyed.  There  were  quarrels 
between  Joseph  Close  and  tlie  prisoner  about  the  sheq).  Tlie 
jury  found  the  prisoner  guilty,  and  also  that  he  acted  from  a 
malicious  motive  to  Joseph  Close.  The  learned  Judge,  doubting 
whether,  upon  this  finding,  the  case  was  widiin  the  statute^  respited 
the  judgment,  in  order  to  submit  the  jxiintto  the  opinion  of  tbs 
Judges. 

In  Michaelmas  term,  1822,  the  Judges  held  that  as  Jhsepk 
Close  could  not  in  any  respect  be  deemed  the  owner  of  the  ani- 
mals, the  conviction  was  wrong. 
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REX  V.  RICHARD  FRENCH. 

1 HS  prisoner  was   tried  before  Mr.  Justice  Bubrough,  at  Burglaiy. 

the  9ummer  assizes  for  the  county  of  Somerset,  in  the  year  1822.  ^^ere  a  mar- 

,  /..        ,  '  ^  '  ned  woman 

upon  a  charge  of  burglaiy.  lived  apart 

The  first  count  of  the  indictment  was  for  a  burglary  in  the  [jJJ'jjJjj^ 
dwelUng^ouse  of  J^omas  Sedgwick  WhaUetfj  with  intent  to  steal,  anincomearis- 
an4  stealing  one  box  value  ten  shillings,  one  pair  of  ear-rings  ||^y vl^todia 
value  twenty  shillings,  and  one  tea-chest  value  five  shillings,  the  trustees  for 
goods  of  the  said  Thomas  Sedgwick  Wkalley,  A  second  count  y,e;  hdl^tbat 
was  for  a  burglary  in  the  dwelling-house  of  Fatmy  WAaUey,  and  *,  **^*f  ?1^^ 
stealing  the  same  things,  allying  the  goods  to  be  hers.  to  live  in  was 

The  facto  of  the  burglary,  and  the  stealing  the  goods  in  the  ^^^^J^ 
indictment  were  fiilly  proved ;  but  the  following  facto  appeared  husband's 
upon  the  evidence  of  Mrs.  Whalley.  Sl^S^oa^ 

She  deposed  that  she  and  her  husband  were  separated,  and  sbe  (Nud  the 
had  entirely  ceased  to  live  together ;  that  she  subsisted  on  pro-  wparate  pro- 
perty which  was  hers  before  her  marriage,  and  which  before  the  P^y»  !fh«^^ 
marriage  was  conv^ed  to  trustees  for  her  own  separate  use ;  that  never  been  in 
she  resided  in  the  house  mentipiied  in  the  indictment,  which  was  '^ 
no  part  of  the  settled  property,  but  was  hired  by  herself  and  that 
she  paid  the  rent  for  it  out  of  her  separate  property :  and  that 
Mr.  Whallej^  had  never  been  in  the  house. 

The  jury  found  the  prisoner  guilty ;  and  the  learned  Juuge 
passed  sentence  on  him.  But  he  thought  it  proper  to  reserve 
a  question  for  the  opinion  of  the  Judges,  namely,  whether  either 
of  the  counto  was  adapted  to  the  tacts  proved  ? 

The  case  was  considered  in  Michaelmas  term,  1822,  when 
THE  Judges  were  clear,  that  tbb  house  was  to  be  deemed  iv 
law  the  dwelling-house  of  the  husband.  It  was  the  dweUing- 
house  of  some  one ;  it  was  not  that  of  the  trustees,  for  they  had 
nothing  to  do  with  it ;  it  was  not  the  wife's,  because  at  law  she 
could  have  no  property ;  it  could  then  only  be  the  husband's,  (a) 


C#)  And  sec  Rcjg  v.  Wit/ord,  Trin.  T.  18'J3,  poti,  517. 
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m  m 

REX  V.  DAVID  JENKINS. 

h  bmroMriv"  The  prisoner  was  convicted    before  Mr.    Justice    Batx^v 
obtainecC  it  u    (present  Mr.  Justice  Park)  at  the  Michaelmas  Old  BaiUy 


excludLe         sions,   in  the  year  1822,  of  stealing  several  gowns   and  other 


-evideiu^of      articles*     He  was  induced  by  a  promise  from  the  prosecotor 
and  of  any  act  to  confess  his  guilt,  and,  after  that  confession,  he  carried  die 

done  by  the      officer  to    a  particular  house  as  and  for  the  house  where  he 
pnsoner,  m  ^ 

ix>n6efmeDce,    had  disposed  of  the  property,  and  pointed  out  the  person  to 

^vering^S;     ^lf«°^  ^^  ^"^  delivered  it     That  person  denied  knowing  any 
property,  thing  about  it,  and  the  property  was  never  found.     Hie  evi- 

petty  is  actu-    dence  of  the  confession  was  not  received ;  the  evid^ioe  of  bis 

«lly  discover-  carrying:  the  officer  to  the  house  as  above-mentioned  was:  but 
ed  thereby.  ''     ° 

as  Mr.  Justice  Bayley  thought  it  questionable  whether  that 

evidence  was  rightly  received,  he  stated  the  point  for  the  con- 
sideration of  the  Judges. 

J  In  Michaelmas  term,   1822,  the  case  was  considered  by  ths 

Judges,  who  were  of  opinion  that  the  evidence  was  not  admis- 
sible, and  that  the  conviction  was  therefore  wrong.     The  con- 

'  fession  was  excluded,  because  being  made  under  the  influence  of  a 

promise  it  could  not  be  relied  upon,  and  the  ads  of  ike  prisoner, 
under  the  same  influence,  not  being  confirmed  by  the  finding 
of  the  properly,  were  open  to  the  same  objection.  The  in- 
fluence which  might  produce  a  gix)undless  confession,  might  also 
produce  groundless  conduct 


1822.  REX  V.  JAMES  JOHNSON. 

7G.2,  C.21        *HE  prisoner  was  tried  before   Mr.  Justice   Holroyd,   at 

A  stick  held  to  the  summer  assizes  for  the  county  o(  Lincoln,  in  the  year  1822, 
be  an  **  o^en""  •    i*  /*      n  t  i  •^  • 

uTe  weapon"    upon  an  mdictment  tor  felony  upon  the  statute  7  G.2.  c.  21.  m 

within  this       assaulting  with  an  offensive  weapon  with  Intent  to  steaL 
statuteythough  °  '^ 

not  of  extraordinaiv  size,  and  though  it  might  in  general  be  used  as  a  walking  stick.    See  now 

4  (r.  4.  c.  54.  s.  5.  wnich  repeals  the  former  statute,  and  does  not  require  that  the  assault  should 

have  been  made  with  any  weapon. 
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The  indictment  charged  that  the  prisoner,  with  an  offensive        18fi2. 
weapon,  to  wit,  a  stick,  unlawfully,  maliciously,  and  feloniously     '^  ^   * 
made  an  assault  upon  Samuel  Wilson^  with  a  felonious  intent,  the         Case, 
monies  of  the  said  Samuel  Wilson^  from  his  person,  and  against 
his  will,  violently  and  feloniously  to  steal,  against  the' form  of  the 
statute. 

The  robbery  was  attempted  to  be  committed  by  the  prisoner, 
t^d  two;  other  men  in  the  following  manner^  On  their  pursuing 
the  prosecutor  to  rob  him,  and  the  prisoner  coming  up  and  de-. 
manding  his  money,  the  prisoner  struck  him  with  ^  stick  on  the 
head  violently,  and  so  as  to  cut  the  top  of  the  head  and  make  it 
bleed,  the  prosecutor's  hat  being  knocked  off  with  the  blow. 
The  stick  appeared  to  the  witness  to  be  a  common  walking 
stick,  about  a  yard  long,  and  not  very  thick.  The  prisoner 
struck  the  prosecutor  with  the  stick  first,  and  then  the  prose^ 
cutor  defended  himself  by  wounding  the  prisoner  vnih  an  open 
knife  in  the  face,  upon  which  the  two  other  men  came  up  and 
began  to  beat  the  prosecutor  about  the  head  in  the  same  mamiei^ 
with  sticks  of  the  same  description;  but  upon  the  alarm  of 
some  person  coming  up  they  all  ran  away  without  effecting  the 
robbery. 

The  learned  Judge  told  the  jury,  that  if  the  prisoner  used 
his  stick  by  wajr  of  attack  for  the  purpose  of  effecting  the 
Jobbery,  it  might,  he  thought,  be  considered  as  an  ofiensive 
weapon  within  the  meaning  of  the  statute ;  and  that  if  they  were 
satisfied  that  this  was  the  case,  upon  the  evidence,  they  might 
find  him  guilty. 

The  jury  found  the  prisoner  guilty,  and  judgment  was  passed 
upon  him ;  but  the  learned  Judge  reserved  the  point  for  fur- 
ther consideration. 

In  Michaelmas  term,  1822,  the  case  was  ccmsidered  by  t'HB 
Judges,  who  concurred  in  the  opinion  of  the  learned  Judgb 
by  whom  the  prisoner  was  tri^d,  and  held  the  conviction 
right,  {a) 

(a)  See  Fletc/ier's  Case,  1  Leach,  S3.  2  Str.  1166.  And  see  also  1  Leach, 
342.  in  the  note  on  Hutckinson*s  Case;  and  1  Russ.  167.  882,  and  5  Inst  161. 
The  statute  7  G.  2.  c.  21.  did  not  contain  the  words  '*  armed  with,"  which  are 
to  be  found  in  some  of  the  statutes. 
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REX  V.  WILLIAM  WELLAND. 

Foala  and  x  HE  prisoner  was  tried  before  Mr.  Justice  Pa&k,  at  the  summer 

wiT^n^e  ^^ssizes  for  the  county  of  Kentj  in  the  year  18229  for  stealing  • 

statute  mare. 

ami  are  in*  '^^  ^^  ^^  Stealing  was  clearly  established,  and  the  priaoner 

^^^^  \^  ^^^  ^^  convicted.    But  a  point  was  maSe  in  the  course  of  the  trial, 

gelding,  or  upcm  which  the  learned  Judoe  respited  the  judgment  in  order  to 

mare.    Held,    take  the  opinion  of  THE  JuDOES. 
therefore,  that  '^ 

evidence  of  All  the  witnesses  proved,  and  the  jury  expressly  fomid  that 

^^Imfilley  ^^  animal  was  a  fUeyt  and  it  was  cont^ided,  that  as  the 
capportc^  an  Judges  had  held,  in  the  case  of  Bjex  v.  Beaney  (a),  that  upoo  an 
stealing  a        indictment  for  stealing  a  cdt^  not  stating  whether  it  was  horse  or 

mare^  clergy  was  not  taken  away,  notwithstanding  the  statutes  of 
"Eim.  6. ;  so,  by  parity  of  reasoning,  the  same  rule  would  a(qply 
to  an  indictment  charging  the  stealing  of  ^JUey.  It  was  urged 
that  if  a  man  would  not  lose  his  clergy  when  indicted  for  stai^ 
ing  a  eictt  or  Jbdlj  or  VLjOleyy  it  ought  not  to  be  in  die  power  of  a 
prosecutor,  by  calling  an  animal  a  mare  in  the  indictment^  iHudi 
term  is  never  commonly  applied  to  a  fiUey  (though  a  fomaie  of 
the  horse  species),  to  deprive  a  prisoner  cS  that  benefil^  which,  if 
the  indictment  had  correctly  denominated  the  animal,  he  would 
have  had. 

Upon  this  point  the  opinion  of  the  Judges  was  requested* 
And  in  Michaelmas  term,  1822,  the  Judges  decided  that 
foals  and  fillies  are  within  the  statutes  2  &  S  Eda.  6*,  and 
eluded  in  the  words  <^  horse,  gelding,  or  mare^''  and 
that  the  evidence  of  stealing  a  mare  fille^  woold  support  this 
indictment  for  stealing  a  mare.  • 


(a)  Ante,  p.  41^ 
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REX  V.  JAMES  WESTWOOD. 


The  prisoner  was  indicted  before  Mr.  Justice  Park,  at  the  A  building 
summer  assizes  for  the  county  of  Surrofj  in  the  year  1822,  for  a  {hcd?rdffinie" 

burglary  in  the  dwelling-house  of  John  Bailey  at  Epsom^  and  house  by  a 
^1.  .  ,.  ,  public  road, 

steahng  various  articles.  however  nar- 

Of  the  existence  of  tlie  usual  circumstances  to  constitute  a  row,wainot 

be  parcel  of 
burglary,  and  also  to  constitute  the  grand  larceny,  there  was  no  the  dwelling- 
question,  and  the  prisoner  was  capitally  convicted.  i  n  "^Lmoir 

But  a  doubt  arose  in  the  mind  of  the  learned  Judge  (there  fence  or  roof 
being  no  counsel  for  the  prisoner)  whether  the  place  in  which  ^^^  though 
the  felony  was  committed  could  be  considered  as  a  parcel  of  the  it  be  held  by 
dweUing^house  of  Mr.  Bailaf^  the  prosecutor;  and  the  leavned  ^^^ ^^ 
Junos  respited  the  judgment  till  the  following  assizes.  ^^h^^™^ 

The  house  of  the  prosecutor  was  in  ihi^High  Streetj  BtJSpson^  neceaair  to 

There  were  two  or  three  houses  there,  insulated  like  Mddle  12o»,  ^^^,^^ 

HMotn.    At  the  bade  of  the  house  was  a  common  passage  or  it,  and  tfio^ 

street,  through  which  all  the  king's  subjects,  by  day  or  night,  J^!^  ^ 

passed,  being,  in  fiu:t,  the  footway,  and  of  the  width  of  nine  feet,  tending  from 
.  1  ..       .  .  %^      1      11.       «  ,  it  to  the  dwd« 

Across  this  passive,  of^osite  to  the  dweUmg^house,  were  several  ung  house. 

buildinss  and  rooms  used  by  Mr.  Bailey  for  the  purposes  of  his  But  if  it  b 

®  "^  ,  .7  r     r  made  a  ueep« 

house ;  namely,  one  for  a  kitchen,  another  for  a  coach-house,  ing  place  for 
adjmning  to  which  "Were  a  larder  and  brewhouse.     Over  the  JfrrmtiiS'the 
brewhduse  a  servant  boy  always  slept,  but  no  others  of  Mr.  dwelling 
BaUafM  femily  ever  dept  there;  and  this  was  the  room,  by  bedMmd? 
farealdiig'  into  which  the  offence  was  committed.  cfittinct  dwd- 

Thene  was  no  comihunication  between  the  dwelling-house  and 
these  buildings,  nor  any  thing  to  connect  them,  except  that  there 
Was  a  kind  of  canopy  or  awning  reaching  over  the  common 
passage  or  footway  to  prevent  the  rain  from  felling  on  the  vic- 
tuals in  their  conveyance  from  the  kitchen  to  the  dwelling-house^ 
but  not  at  all  obstructing  the  highway. 

The  question  submitted  to  the  learned  Judges  was,  whether, 
under  these  circumstances,  the  place  in  question  could  be  con* 
sidered  as  part  of  the  dwelling-house  of  the  prosecutor. 
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1«%« 


Westwood's 
Case. 


In  Michaelmas  term,  1822,  a  great  majority  of  the  Judges 
were  of  opinion  that  the  room  in  quescion  was  not  parcel  of  the 
dwelling-house  in  which  Mr.  Bailey  dwelt ;  because  it  did  not 
adjoin  it,  was  not  under  the  same  roof,  and  had  no  common 
fence.  Grahah  B*  was  of  opinion  that  it  was  parcel  of  that 
house.  But  all  the  Judges,  except  Park  J.  (Richardson  J. 
being  absent)  were  of  opinion  that  it  was  a  distinct  dwelling- 
house  of  Mr.  Bailei/s ;  and  the  indictment  having  described  it 
as  his,  that  the  conviction  was  right 


1822. 


Ri;X  V.  BURKE. 


Forgery. 
Instrunient  in 
the  form  of  a 
promissoiy 
note  held  not 
to  be  the 
subject  of  an 
indictment  for 
iotgetj  at 
common  law. 


At  the  Lancashire  summer  assizes,  in  the  year  1822,  I%omaB 
Bwrke  was  indicted  and  found  guilty,  as  for  a  HiisdemeaDor,  upoa 
the  second  count  of  an  indictment,  which  second  count  was  to 
the  following  eflfect :  •— 

That  the  said  Thomcis  Bitrke  on,  &c.,  with  force  and  arms,  at, 
&C.,  unlawfully  and  fraudulently  did  dispose  of  and  put  away 
to  one  Joseph  Hadfiddy  a  certain  fids^  forged,  and  coanterfetted, 
promissory  note;  which  said  last-mentioned  fiilse;,  foiged,  and 
counterfeited  promissory  note,  was  as  follows:  that  is  to  saj^ 


u 


K64U. 


Blackburn 
Bank. 


30  shilling.  I 


''  I  promise  to  take  this  as  thirty  shillings  on  demand  in  part 
for  a  two  pound  note,  value  received. 
«  Entd,  J.  C. 

"  Blackhirtiy  Sept.  18,  1821.  No.  6414. 

«  For  Curdiffe^  Brootsy  4r  Co. 


u 


R.  CUNLIFFE. 


» 


with  intention  to  defraud  the  said  Jftoga-  Cunlijffe  die  elder,  JUx 
Cunliffkj  JViUiam  Brooks^  Boger  CunUffi  the  younger,  James  Gkh- 
liffe^  and  Samuel  Brooks ;  he  the  said  llamas  Burke j  at  the  said 
time  he  so  disposed  of  and  put  away  the  said  ]ast<i-mentioiMd 
false,  forged,    and  counterfeited,  promissory  note  as  afix«said. 
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ihen  and  ther^,  0  wit,  on  &c,  at  &c. ;  well  knowing  the  same        18^. 
to  be  &Is^  forged,  and  counterfeited,  to  the  great  damage  of  the  'y*r' 

said  Roger  Cunliffe  the  elder,  John  Cunliffe^  William  Brooks, 
Roger  Curdiffe  the  younger,  and  Samuel  Brooks,  and  against  the 
peace  of  our  said  lord  the  king,  his  crown  and  dignity." 

The  prisoner  was  acquitted  of  all  the  other  counts  in  the  in- 
dictment; and  it  was  stated  by  the  counsel  for  the  prosecution, 
act  to  be  a  case  within  any  of  the  statutes  against  forgery. 

It  was  objected  by  the  counsel  for  the  prisoner,  that  the  instru- 
ment, or  writing  fbrgtod  and  uttered,  could  not,  in  any  legal 
sense^  be  denominated  a  promissory  note  as  charged  in  the 
count. 

This  point  the  learned  Judgje  reserved.  And  it  also  strudc 
the  learned  Judge  that  there  was  a  great  doubt  whether  the 
genuine  instrument  or  writing,  supposed  to  be  forged  and  utter* 
ed,  had  any  legal  validity,  and  whether  it  was  not  a  mere  nullity, 
for  the  forgery  of  which  no  indictment  could  be  sustained ;  and 
the  Lord  Chief  Justice  concurred  in  that  doubt. 

The  case  was  therefore  submitted  to  the  consideration  of  the 
Judges,  in  Michaelmas  term,  1 822 ;  and  they  decided  that  judg- 
ment should  be  arrested,  (a) 


REX  V,  JAMES  EDWARDS  and  WILLIAM  WALKER.        1828. 

At  the  gaol  delivery  for  the  county  of  Hertford,  in  the  year  Larceoj. 

1883,  the  prisoners  were  convicted  before  Mr.  Justice  Bayley,  JJ^Jnt  for 

upon  an  indictment,  which  charged  them  with  stealing  four  live  st^aing  a  live 

tame  turkies.     It  appeared  that  diey  stole  them  alive  in .  the  ^ence  cannot 

^edunly  of  Cambridge,  and  killed  them  there,  and  then  brought  ^  ^^  ^le^A 

one.    An  inAcUiieiit  for  stealinff  a  dead  aoiinal  should  state  that  it  was  dead;  for  upon  a  ge- 
neral stajteme^t  tibat ;»  party  stole  the  animal,  it  is  to  be  intended  that  he  stole  it  alive. 


(a)  It  is  to  be  observed  of  the  instrumeDt  stated  in  the  indictment,  that  it 
was  not  payable  to  the  bearer  on  demand;  that  it  was  not  payable  in  money; 
that  the  maker  only  promised  to  tdce  it  in  payment ;  and  that  the  reqointions 
of  the  statute  17  0. 7.  c.30.  were  not  complied  with. 
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1823. 


ESWARDS'I 

Caie. 


them  into  the  county  of  Hertford ;  so  that  the  character  of  live 
turkies  was  never  applicable  in  the  county  of  Hertford. 

The  learned  Judge  doubted  whether  he  could  consider  the 
word  *^  live,*'  which  was  a  description  of  the  quality  of  the  thing 
stolen,  as  surplusage,  and  he  saved  the  case  for  the  consideration 
of  THE  Judges. 

In  Hilary  term,  1823,  the  case  was  considered  by  the  Judges, 
who  held  that  the  word  "  live*',  in  the  description,  could  not  be 
rejected  as  surplusage ;  and  that,  as  the  prisoners  had  not  the 
turkies  in  a  live  state  in  Hertfordshire^  the  charge  as  laid  was 
not  proved ;  and  that  the  conviction  was  wrong.  And  Hol- 
ROYD  J.  observed,  that  an  indictment  for  stealing  a  dead  animal 
should  state  that  it  was  dead ;  for  upon  a  general  statement  that 
a  party  stole  the  animal  it  is  to  be  intended  that  he  stole  it 
aliv«. 


1823. 


REX  V.  JOHN  COLLETT,  WILLIAM  SAWYER,  and 

JOHN  PERRY. 


Dwelling- 
house, 
If  the  owner 
of  a  house 
suffer  a  person 
to  live  in  it 
rent  free,  it 
may  be  stated 
to  be  that  per- 
son's house : 
sacfa  person  is 
tenant  at  will. 


1  HE  prisoners  were  convicted  before  Mr.  Justice  Baflet,  at 
the  special  gaol  delivery  at  Kingston^  in  January^  182S,  of  break- 
ing in  the  day-time  into  the  dwelling-house  of  Arm  Pemberton  ,- 
and  a  point  arose  whether  the  house  in  question  could  properly 
be  called  her  dwelling-house. 

The  house  belonged  to  Lord  Spencer^  who  had  let  it  to  Mr. 
Stephens;  and  it  was  occupied  by  a  Mr.  Cook,  Stephen^s  son-in- 
law,  until  November,  1821.  Cook  then  failed,  and  his  wife  and 
family  left  it,  and  nobody  resided  in  it  but  Ann  PembertoHy  who 
had  been  servant  to  Cook.  Stephens  paid  her  IBs.  a  week  till  he 
died,  which  was  in  February^  1822.  From  that  time  Ann  Pemr 
berton  received  no  payment,  but  continued  in  the  house.  At 
Michaelmas  the  house  was  given  up  to  Lord  Spencer,  but  Ann 
Pemberton  was  still  permitted  by  Lord  Spencet^s  steward  to  re- 
main in  it,  and  there  was  no  furniture  in  i^  but  her^s.  The  bouse 
was  a  large  house. 
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The  learned  Judge  thought  that  Ann  Pemberton  might  be  con-        1823. 
sidered  as  tenant  at  will,  and  du*ected  the  jury  accordingly;  but     1,  '  ^    ', 
as  the  point  might  admit  of  doubt,  he  thought  it  right  to  reserve         Case. 
the  case  for  the  opinion  of  the  Judges. 

The  case  was  considered  in  Hilary  term,  1823,  when  the 
Judges  were  of  opinion  that  the  house  was  rightly  laid  in  the 
indictment  as  the  dwelling-house  of  Ann  Pembeiion,  as  she  was 
there  not  as  a  servant  but  as  a  tenant  at  will. 


REX  V.  JOHN  DAVIS.  182S. 

1  HE  prisoner  was  tried  at  the  Old  Bailey  sessions,  in  Jantuiry^  Burglary. 

1823,  before  the  Chief  Baron  Richards,  for  burglary,  in  the  Where,  in 
dwelling-house  of  Montague  Levyson.  window  in 

The   prosecutor  Lem/son^  who   dealt  in  watches   and   some  prooertvin 
jewellery,  stated,  that  on  the  2d  of  January^  about  six  o'clock  in  the  house,  the 
the  evening,  as  he  was  standing  in  Pall  Mall  opposite  his  shop,  fin^?  went 
he  watched  the  prisoner,  a  little  boy,  standing  by  the  window  of  ^»"»in  the 
the  shop  which  was  part  of  the  prosecutor's  dwelling-house,  and  that  there  was 

presently  observed  the  prisoner  push  his  finder  airainst  a  pane  ®  s^^^cient 
^  ^        ^  ^  '    ^  o       ~o  r  ^       entry  to  con- 

of  the  glass  in  the  comer  of  the  window.     The  glass  fell  inside  stitute  bur- 
by  the  force  of  his  finger.   The  prosecutor  added,  that,  standing  ^  ^^^* 
as  he  did  in  the  street,  he  saw  the  forepart  of  the  prisoner's 
finger  on  the  shop  side  of  the  glass,  and  he  instantly  appre- 
hended him. 

The  jury  convicted  the  prisoner ;  but  the  learned  Judge  hav<- 
ing  some  doubt  whether  this  was  an  entry  sufficient  to  make  the 
ofience  a  burglary,  submitted  the  case  to  the  consideration  of 
THE  Judges. 

In  Hilary  term,  1823,  the  case  was  taken  into  consideration 
by  THE  Judges  ;  who  held,  that  there  was  a  sufficient  entry  to 
constitute  burglary,  {a) 

(a)  Vide  Rex  v.  BaiUt^,  antCy  p. 341.,  and  the  cases  in  the  note,  anie^  342, 
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REX  V.  THOMAS  AMEY. 

16G.S.  C.30.    The  defendant  was  convicted  before  Mr.  Justice  Richardson 

J.9.  as  to         ^|.  ^jjg  Dorchester  summer  assizes.  1822,  on  an  indictment  founded 
seizing  the 

guns,  &c.  of  upon  the  16  G.  3.  c.  30.  s.  9.  (a) 
persons  car- 
rying them  into  grounds  where  deer  are  usually  kept,  with  intent  to  destroy  deer ;  and  as  lo 
beanng  or  wounding  the  keepers,  &c.  in  the  execution  of  their  offices.  Held,  that  an  assistant 
keeper  had  no  right  to  seize  the  person  of  one  so  armed  in  order  to  get  his  gun,  without  bar- 
ing tot  demanded  the  gun.  Qtu  Whether  an  assistant  keeper,  appointed  by  the  keeper  ooly, 
and  not  confirmed  by  the  owner  of  the  forest,  chase,  &c.  can,  in  the  absence  of  the  keeper, 
seiie  guns,  &c. 


(a)  This  section  enacts,  That  if  any  person  or  persons,  carrying  any  gun  or 
other  fire-arms,  or  any  sword,  staff,  or  other  offensive  weapon,  shall  come  into 
any  forest,  chase,  purlieu,  or  ancient  walk,  or  into  any  inclosed  park,  paddock, 
wood,  or  into  any  ground  where  deer  are  usually  kept,  be  the  same  inclosed  or 
not  inclosed,  with  an  intent  unlawfully  to  shoot  at,  course,  or  hunt,  or  take  in 
any  dip,  noose,  toyle,  snare,  or  other  engine,  or  to  kill,  wound,  destroy,  or  take 
away  any  red  or  fallow  deer,  it  shall  be  lawful  for  every  ranger  or  keeper,  or 
person  intrusted  with  the  care  of  such  deer,  to  seize  and  take  from  such  person 
and  persons,  in  and  upon  such  forest,  chase,  purlieu,  ancient  walk,  park,  pad- 
dock, wood,  or  other  ground,  to  and  for  the  use  of  the  owner  thereof  respect- 
ively, all  such  guns,  fire-arms,  slips,  nooses,  toyles,  snares,  or  other  ei^ioes,  and 
all  dogs  there  brought  for  coursing  deer,  in  thie  same  and  like  manner  as  the 
gamekeepers  of  manors  are  empowered  by  law,  within  thdr  respective  Bumors^ 
to  seize  and  take  dogs,  nets,  or  other  engines  in  the  custody  of  persons  aot 
qualified  by  the  law  to  keep  the  same ;  and  if  any  such  person  or  persons  fhall 
there  unlawfully  beat  or  wound  any  ranger  or  keeper,  or  his  or  thdr  servants 
or  assistants,  in  the  execution  of  his  or  ti^eir  office  or  offices,  or  shall  attempt 
to  rescue  any  person  in  the  lawful  custody  of  any  such  ranger,  keeper,  servant, 
or  assistant,  every  person  so  offending  shall  be  deemed  and  acQudged  to  be 
guilty  of  felony,  and  on  being  lawfully  convicted  on  indictment,  shall  be  trans* 
ported  for  the  space  of  seven  years. 

The  fifteenth  secdon  of  the  same  statute  enacts,  That  it  shall  and  may  be 
lawful  for  any  keeper  or  underkeeper  of  any  forest,  chase,  puriieu,  ancient 
walk,  paddock,  park,  or  other  ground  inclosed,  where  deer  are,  have  been,  or 
shall  be  usually  kept,  and  their  servants  or  assistants,  to  seise  and  apprehend, 
upon  the  spot,  any  person  or  persons  whom  they  shall  discover  in  the  actual 
fact  of  hunting,  coursing,  killing,  wounding,  shooting  at,  taking,  destroying,  or 
carrying  away  any  red  or  fisdlow  deer  from  any  such  forest,  chase,  purlieu,  or 
antient  walk,  whether  inclosed  or  not,  or  in  any  inclosed  park,  paddodc,  wiQpd, 
or  in  any  other  inclosed  ground,  or  attempting  so  to  do,  or  in  setting  or  hiring 
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The  indictment  stated  that  on  the  1st  June^  1822,  the  defend- 
ant, then  carrying  a  gun,  did  nnlawfully  come  with  the  same 
into  a  certain  chase  called  Cranboume  Chase,  without  the  consent 
of  Lord  Rivers^  the  owner  of  the  chase,  being  a  chase  where 
fallow  deer  were  and  are  usually  kept,  with  intent  unlawfully  to 
shoot  at  and  kill  certain  deer  there,  and  did  then  and  there  in 
the  said  chase  with  force  Sec.,  make  an  assault  upon,  and  wil- 
fully and  feloniously  beat  and  wound  one  James  Barrett^  then 
and  there  being  an  assistant  of  Moses  Brixey^  a  keeper  of  and  in 
the  said  chase,  and  he  the  sakl  James  Barrett  being  then  and 
there  in  the  due  execution  of  bis  office  as  such  assistatit  as 
aforesaid  to  the  said  keeper  of  the  said  chase. 

It  appeared  in  evidence  that  Cranboume  chase  was  an  exten- 
sive chase,  in  which  deer  were  usually  kept ;  that  it  consisted  of 
five  walks ;  that  Lord  Rivers^  the  proprietor,  appointed  a  keeper 
for  each  walk,  though  sometimes  the  same  person  held  two  walks; 
and  that  the  keeper  for  each  walk  had  under  him,  for  that  walk, 
to  assist  him  in  preserving  and  killing  the  deer,  certain  assistant 
keepers,  who  were  appointed  and  discharged  by  him.  It  further 
appeared  that  the  chase,  and  each  walk  of  it,  were  of  such  extent, 
that  assistant  keepers  were  absolutely  necessary  for  the  preserv- 
ation of  the  deer,  and  that  the  keepei*s  and  underkeqpers  re- 
spectively wore  a  distinguishing  dress. 

Moses  Briaey  was  the  head  keeper  of  two  of  the  walks  of 
Cranboume  Chase,  called  Rushjnore  and  Staplefbrd  walks,  and 
had  under  him  two  assistant  keepers  for  the  former  and  three 
for  the  latter.  Jamis  Barrett,  the  person  mentioned  in  the  in- 
dictment, was  one  of  the  assistant  keepers  of  Rushmore  walk. 

On  tlie  day  in  question,  Barrett  was  going  his  rounds  in 
Rushnwre  walk  to  look  after  the  deer,  when  he  observed  the 
prisoner,  with  a  gun  in  his  hand,  running.  He  pursued  the* 
prisoner,  and  called  out  that  if  he  did  not  stop  he  would  knock 
him  down, and  also  threw  a  stick  at  him;  but  it  did  not  appear 
that  the  stick  hit  him.  When  he  arrived  within  twenty  yards 
of  the  prisoner  the  latter  turned  round,  and,  presenting  his  gun  at 


any  net,  wire,  slip,  noose,  toyle,  snare,  or  other  engine  therein,  for  the  taking, 
killing,  or  destroying  of  deer  therein,  and  to  carry  such  offender  or  offenders 
before  some  neighbouring  justice  of  the  peace,  having  jurisdiction,  to  be  dealt 
with  according  to  law. 
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Barrett^  threatened  to  blow  his  brains  out  if  he  came  any  nearer. 
On  Barretfs  still  advancing,  the  prisoner  ran  on,  until  Barrett 
came  within  four  or  five  yards  of  him,  when  he  agmn  put  hi& 
gun  to  his  shoulder,  pointed  it  towards  Barrett^  and  threatened 
as  before.  Barrett,  however,  still  advanced,  and  put  out  his 
hand  to  catch  hold  of  the;  prisoner,  his  intention  being  to  take 
both  his  gun  and  his  person ;  when  the  prisoner,  seizing  the 
barrel  of  his  gun,  struck  Barrett  with  the  butt  a  violent  blow  on 
the  head,  which  knocked  him  down  and  stunned  him;  and  when 
he  attempted  to  rise  the  prisoner  repeated  his  blow,  by  whidi 
the  stock  of  the  gun  was  broken.  A  struggle  then  took  place 
between  them,  in  which  Barrett  was  further  injured ;  but  in  the 
result,  other  persons  coming  up  to  his  assistance,  the  prisoner 
was  secured*     All  this  took  place  in  Bushmare  walk. 

The  gun  was  loaded  with  powder  and  balls ;  and  the  jury 
found  that  the  prisoner  came  with  it  into  the  chase,  with  intent 
to  shoot  the  deer. 

The  prisoner's  counsel  took  many  objections  to  the  indict- 
ment and  the  evidence,  of  which  the  greater  part  were  overruled, 
and  the  prisoner  was  convicted ;  but  the  learned  Judge  respited 
die  judgment,  and  submitted  the  following  points  to  the  con- 
sideration of  THE  TWELVE  JuDGES. 

First,  Whether  an  assistant  keeper,  not  being  appointed  or 
confirmed  by  the  owner  of  the  chase,  is  authorised  by  16  6r.3. 
C.30.  S.9.  to  seize  the  guns  of  persons  entering  the  chase  with 
intent  to  kill  deer,  unless  the  head  keeper  be  present? 

Secondly,  Supposing  an  assistant  keeper  to  be  so  authorised, 
then,  whether  Bairett  was  in  the  lawful  execution  of  his  duty, 
when  he  attempted,  in  the  manner  mentioned  in  the  case,  to 
stop  the  prisoner,  and  to  take  his  gun,  and  also  to  apprehend  his 
person ;  he  being  authorised  to  take  the  gun  by  5. 9.,  but  not 
authorised  to  apprehend  the  person  by  £.15.,  which  applies  only 
to  persons  found  in  the  act  of  hunting? 

The  case  was  considered  by  the  Judges  in  Hilary  term, 
1823.  No  opinion  was  given  upon  the  first  point:  but  upon 
the  second,  the  Judges  (ten  of  them  being  present)  were  una- 
nimous, that  as  the  keeper  had  no  right  to  seize  the  person  in 
order  to  get  the  gun,  unless  he  had  first  demanded  the  gun,  he 
was  not  duly  in  the  execution  of  his  office,  when  the  prisoner 
beat  him,  and  that  the  conviction  was  therefore  wrong. 
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HEX  V.  WILLIAM  PANKHURST  and  TIMOTHY 

WHIFFIN. 

1  HE  defendants  were  convicted  before  Mr.  Justice  BayleYi  ^  person  con* 
at  the  special  gaol  delivery  for  the  county  of  Kent^  in  January^  ^^^^^^ 
1823,  of  havuig  entered  into  a  *ooood^  with  the  intent  ill^ally  of  bein^  found 
to  kill  game  there,  and  for  being  found  there  at  night  armed  ^^^  ;^^  .  ^ 

with  a  gun.  forest,  chase, 

D&TK  wood  or 

The  learned  Judge  sentenced  them  to  imprisonment  in  the  plantation/ 

house  of  correction ;  but  did  not  sentence  them  to  hard  labour,  ™»y  *>5  ^."*  . 

tenced  to  harv 
because    the    3  G.  4.  c.  1 1 4.  seemed  to  him  not  to  extend  to  labour  by 

this  case.     But  as  the  question,  whether  the  case  was  within  f^ln'^***' 
that  act,  was  of  general  importance ;  and  as  the  right  to  com-  places  are 
mit  to  the  house  of  correction,  independently  of  that  act,  might  Scloscd^*'* 
be  questionable,  the  learned  Judge  thought  it  proper  to  request  gro^i^^- 
THE  Judges  to  take  the  case  into  their  consideration. 

By  57  G.  4.  c.  90.,  entering  into  any  forest,  chase,  park,  wood, 
plantation,  close,  or  other  open  or  enclosed  ground,  with  in- 
tent to  kill  game,  and  being  found  there  at  night  armed,  is 
made  an  offence. 

By  3  G. 4.  ^.  114.,  imprisonment  with  hard  labour  may  be 
awarded  for  (amongst  other  offences)  the  offence  of  having  en- 
tered any  open  or  inclosed  ground,  with  intent  to  kill  game,  and 
being  found  there  at  night  armed. 

As  this  latter  statute  omits  the  words  '*  forest,  chase,  park^ 
wood,  and  plantation,"  which  are  contained  in  the  57  G.  3.  c.  90., 
the  learned  Judge  doubted  whether  in  a  case  where  the  convic- 
tion was  for  entering  any  of  those  places  the  statute  3  G.  4» 
c.  114.  applied. 

In  Hilary  term,  1823,  this  point  was  considered  by  the 
Judges,  who  were  of  opinion  that  the  sentence  of  hard  labour 
might  be  passed  in  such  a  case,  inasmuch  as  the  places  specified 
in  the  statute  57  G.  3.  c.90.,  are  all  of  them  either  ^^open  or  en- 
closed ground." 
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REX  V.  THOMAS  WAKELING. 

False  pre-  1  HE  prisoner  was  convicted  before  Mr.  Justice  Bayley,  at  the 
soG^L  c.  24     S^  delivery  for  the  county  of  Essex^  in  January^  1823,  for  ob- 

A  pretence  to    taining  a  pair  of  shoes  from  Thomas  Poole^  the  overseer  of  the 

ft  Daristi 

officer,  as  an     P^^'*  ^^  the  parish  of  Great  fVheUkafn,. from  which  parish  the  pri- 

excu^fornot  soner  received  parochial  relief,  by  falsely  pretending  that  be 
the  partv  has     could  not  go  to  work  because  he  had  no  shoes,  when  he  had 

has,  though  it  It  appeared  in  evidence  that  the  prisoner  and  his  fiimily  re- 
officer  to  dye  ceived  relief  from  the  parish;  that  Podhj  the  overseer,  bid  the 
him  clothes,  is  prisoner  go  to  work  to  help  to  maintain  his  family ;  that  the  pri- 
goods  by  false  soner  said  he  could  not  because  he  had  no  shoes ;  that  Pode,  the 
^''th^'^^Si'  overseer,  thereupon  supplied  him  \^ith  a  pair  of  the  value  of  ten 
statute.  shillings,  and  that  the  prisoner  had,  in  fact,  at  the  time,  two  pair  of 

new  shoes,  which  he  had  previously  received  from  the  parish. 
The  learned  Judge  doubted  whether  this  was  a  case  within 

the  statute,  and   thought  it  right  to  lay  it  before  the  Judges 

for  their  consideration. 

In   Hilary  term,    1823,  this  case   was   considered   by  the 

Judges,  who  held  that  it  was  not  within  the  act,  and  that  the 

conviction  was  wrong;  the  statement  made  by  the  prisoner  bdng 

rather  a  false  excuse  for  not  working  than  a  fidse  pretence  to 

obtain  goods. 
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REX  V.  JOHN  WAITE. 


JLhe   prisoner  was   tried   and   convicted  before  Mr.  Justice  Upon  an  in- 
Bayley  (present  Mr.  Baron  Garrow),  at  the  Old  Bailey  ses-  forging  or  ut- 
sions  in  Jamuiry^  1823,  of  uttering  a  forged  power  of  attorney  tering  a  power 
for  selling  stock,  which  was  standing  in  the  joint  names  of  the  sell  and  trans- 
prisoner  and  John  Cox.     The  power  imported  to  be  executed  ^  ft!^^i*^ 
by  the  prisoner  and  John  Cor,  and  the  attestation  imported  that  person  whose 
it  was  executed  in  the  presence  of  the  subscribing  witnesses  by  ^^tom^^t 

the  prisoner  and  John  Cox,     The  subscribing  witnesses  proved  witness  tor  the 

1-  ii^r^.i.  11^,     crown  if  the 

that  It  was  not  executed  by  Cox  m  then*  presence,  and  that  Cox%  stock  has  not 

signature  was  not  upon  the  power  when  they  attested  it,  and  that  J*^  transfer- 
they  believed  the  words  in  the  attestation,  ^^  and  John  Cox^  were  has  given  no- 
added  after  they  attested.     The  bank  ledger  was  produced ;  ao-  boakd^vow- 
cording  to  which  the  stock  was  still  standing  in  the  prisoner's  ing  the  power, 
and  Cojt's  names,  and  the  party  to  whom  the  power  was  granted  be^weviously 
proved,  that,  when  he  applied  to  sell  imder  the  power,  he  was  not  proved,  that 
permitted  to  sell.  Car's  signature  being  objected  to,  as  differing  is  an  attest- 

from  one  he  had  before  made.   Cox  was  then  called  as  a  witness  ?'*o"»  import. 

ing  that  he 

to  prove  the  forgery  and  other  points  :  he  was  objected  to,  but  executed,  in 

both  the  learned  Judges  thought  him  competent,  and  he  was  ex-  \^^^^^ 

amined.     He  produced  the  probate  of  a  will  of  a  Mr.  Fitchem^  by  nesses,  he  did 

which  he  gave  some  money  to  the  prisoner  and  Edmund  Naish^  in  j^  ^hgj,.  p,^ 

trust,  for  Mrs.  Fitchew^  for  life,  remainder  to  Stephen  and  John  »ence;  the 

Cox;  and  he  proved  that  Naish  refused  to  act;  that  the  trust  authorising 

money  was  invested  in  the  joint  names  of  the  prisoner  and  him-  "*^  transfer 
•^  .     under  a  power 

self;  that  he  never  gave  any  power  to  sell;  that  the  signature  in  of  attorney, 

his  name  was  a  forgery;  and  that  as  soon  as  he  knew  of  it,  viz.  in  J^^  bv^two 

three  days  after  the  date,  he  wrote  and  sent  a  letter  to  the  accoun-  witnesses. 

tant^general  of  the  Bank  to  state  that  he  bad  not  executed  any  makenodif- 

such  power,  and  was  not  privy  to  its  execution*     This  letter  %®°^ 

was  produced,  and  had  upon  it  the  country  and  London  post-  stock  was  the 

marks,  and  it  was  produced  by  the  counsel  for  the  Bank.     No  P^^^P^^y  of 

^  "f  ^  the  person 

express  evidence  was  given  of  its  reaching  the  accountant-gene-  whose  name  is 

forged;  or 

whether  he  was  a  mere  trustee.    S.  C.  i  Bingh.R.  121. 
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1825.        ral,  or  any  officer  of  the  Bank.     The  prisoner  after  his  convic- 
_P  "■  \  ■        tlon  petitioned  the  crown  on  the  grounds  that  John  Cox  was  im- 
properly received  as  a  witness ;  and  he  relied  upon  the  followii^ 
grounds  of  objection :  —  that  the  party  whose  name  was  forged 
was  not  competent,  in  case  the  instrument,  if  genuine,  could  have 
prejudiced  him ;  that  it  would  have  prejudiced  him,  if  genuine, 
in  case  the  stock  had  been  sold  out ;  that,  for  any  thing  that  ap- 
peared in  evidence  upon  the  trial,  the  stock  might  have  been  sold 
before  the  trial;   for  though  no  sale  appeared  upon  the  ledger, 
and  a  witness  stated  that  the  stock  was  still  in  the  original  names, 
it  might  have  been  sold  under  the  power  after  he  had  left  the  Bank 
with  the  ledger ;  that,  if  not  sold  before  the  trial,  it  would  be  sale- 
able afterwards,  unless  the  prisoner  was  convicted,  or  unless  the 
power  was  duly  revoked ;  that  the  Bank  was  compellable  to  sub- 
mit to  it,  unless  it  were  duly  revoked ;  that  as  tlie  power  was  by 
deed,  it  would  require  a  deed  to  revoke  it,  and  tliat,  as  such  deed 
must  be  attended  with  expence,  Cor  had  a  direct  interest  to  avoid 
that  expence. 

As  the  conviction  would  have  been  wrong  if  any  of  these  ob- 
jections were  well-founded,  they  were  submitted  to  the  considera- 
tion of  THE  TWELVE  JUDGES. 

The  power  of  attorney  was  in  the  following  form :  ^*  Know 
all  men  by  these  presents,  that  we,  John  fVaite,  of  St.  JameiSf 
Gloucestershire^  gentleman,  and  John  Cox^  of  Wringtonj  Somerset-- 
shirey  attorney,  do  jointly,  and  each  of  us  doth  separately  for 
ourselves,  and  for  the  survivors  of  us,  make,  constitute,  and 
appoint  John  Vnderhill,  of  the  Stock  Exchange,  gentleman,  our 
true  and  lawful  attorney  for  us,  and  in  our  names,  and  in  our  be- 
half, and  also  for  and  in  the  name  and  on  the  behalf  of  the  sur- 
vivor of  us,  to  seU,  assign,  and  transfer  all  or  any  part  of  2189A 
1  Ts*  Id,,  being  all  our  interest  or  share  in  the  capital  or  joint  stock 
of  3  per  cent,  annuities,  created  by  an  act  of  parliament  of  the  25th 
year  of  the  reign  of  His  Majesty  king  George  the  Second  [enti- 
tled an  act  for  converting  the  several  annuities  therein  mentioned, 
into  several  joint  stocks  of  annuities  transferable  at  the  Bank  of 
England^  to  be  charged  on  the  sinking  fund,  &c.],  and  by  several 
subsequent  acts ;  also  to  receive  the  consideration  money,  and 
give  a  receipt  or  receipts  for  the  same,  and  to  do  all  lawful  acts 
requisite  for  efiecting  the  premises  hereby  ratifying  and  con- 
firming all  that  our  said  attorney  shall  do  therein  by  virtue  here- 
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of;  and  in  case  of  the  death  of  both  or  either  of  us,  this  letter  of  182S« 
attorney,  as  to  all  matters  and  things  which,  after  our  respective 
decease,  shall  be  done  by  our  said  attorney  by  virtue  o^  or  under 
colour,  or  in  pursuance  thereof,  shall,  so  far  as  the  governor  and 
company  of  the  Bank  of  England^  are  interested  or  concerned,  be 
as  binding  upon  our  respective  executors  and  administrators,  as 
the  same  would  have  been  upon  us,  if  living,  unless  notice  in 
writing  of  our  respective  deaths  shall  have  been  previously  given 
to  the  said  governor  and  company,  by  our  executors,  or  admi- 
nistrators, or  by  some  person  or  persons  interested  in  the  pro- 
perty to  which  this  letter  of  attorney  refers;  and  unless  such  no- 
tice be  given,  we  hereby  severally  covenant,  promise,  and  en- 
gage, and  bind  ourselves  and  our  respective  executors  and  admi- 
nistrators, to  and  with  the  said  governor  and  company  of  the 
Bank  of  England,  that  our  respective  executors  and  adminbtra^ 
tors  shall  and  do  allow,  ratify,  and  confirm,  as  good,  valid,  and 
effectual  against  them,  and  against  our  respective  estates,  what^ 
soever  shall  or  may  be  done  by  our  said  attorney  after  our 
respective  decease,  so  far  as  the  said  governor  and  company  of 
the  bank  of  England,  shall  or  may  be  in  any  way  or  manner  in- 
terested therein.  In  witness  whereof,  we  have  hereunto  set  our 
hands  and  seals,  the  twenty-second  day  of  October,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  twenty-one. 

^^  Signed,  sealed,  and  delivered,  in  the  presence  of  us,  by  the 
above  named  John  JVaite  and  John  Cox : — 

«  John  Waite,  (L.  S.) 
«  John  Cox.  (L.  S.) 

"  William  SJiepfierd,  Stationer,  Coi-n  Street,  Bristol. 

"  Thomas  Davis,  Auctioneer,  Com  Street,  BristclJ* 

This  case  was  argued  in  the  Exchequer  Chamber,  on  the  29th 
oi  January^  Hilary  term  1823,  before  all  the  Judges,  except 
Mr.  Justice  Richardson  and  Mr.  Baron  Wood,  (a) 

The  Judges  present  were  all  of  opinion  that  Cox  was  com- 
petent, and  was  rightly  admitted  as  a  witness.  They  considered 
that  he  had  not  been  prejudiced  by  the  forgery  at  the  time  of 
the  trial ;  and  that  h  -  disavowal  of  the  power  of  attorney  was 
a  prohibition  to  the  Bank  firom  permitting  it  to  be  used,  and  was 

(a)  See  the  arguments  and  authorities  cited  upon  the  occasion  in  the  report 
of  this  case  in  1  Bingh.  125.  et  sequ. 
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1828.        tantamount  to  the  revocation  of  a  genuine  power :  and  that  if  it 
---  ^  T  ^        were  not,  yet  it  would  have  been  in  Car's  power,  as  soon  as  the 

trial  was  over,  by  notice  to  the  Bank  and  to  UnderhiU^  to  have 
prevented  Underhill  irom  acting  under  it.  And  if  he  had  been 
disposed  to  have  allowed  Underhill  to  have  acted  under  it,  yet 
he  might  have  taken  care  that  the  price  was  secured  for  the 
purposes  of  the  trust. 

The  prisoner  was  afterwards  executed. 


jg23.  REX  V.  THOMAS  WHITE  AND  ZACHARIAS 

LANGDON. 

The  confession  The  prisoners  were  tried  before  Mr.  Justice  Burrough,  at  the 
of  a  prisoner     spring  assizes  for  the  county  of  Cormoall  in  the  year  1823,  on  an 

gistrate  is  suf-   indictment  for  stealing  four  bushels  of  oats,  the  goods  of  WiOiam 
cient  ground    p^^^ 
to  warrant  a 

conviction,  The  prosecutor,  who  was  a  stable-keeper  at  TrwVf  deposed 

is  no^posidve  ^^^^  **®  ^^^  ^^^  quarters  of  oats,  sometimes  more,  sometimes 
proof  aliunde  less,  in  his  granary,  the  door  of  which  was  fastened  widi  a  pad- 
fence  was         ^^^^ '  ^^^^  o^  ^^6  ^^^^^  <>f  ^6  preceding  month  of  Deceaber^  he 

committed.  found  the  door  unhinged  and  drawn  back.  He  said  he  could 
At  ieasty  It  «       1     I  ■  J 

there  is  pro-      not  swear  that  he  lost  any  of  his  oats.     Another  witness  stated, 

thaty  w^"^^  that  on  the  24th  December,  at  half  past  two  in  the  morning,  he  saw 

committed.       two  men  coming  from  Mr.  Pearc^s  yard,  each  of  them  having  a 

sack  on  his  shoulders,  but  he  did  not  say  that  these  men  were 

tlie  prisoners.      It  was   proved   by  another  witness,  that  tlie 

prisoner  White,  on  the  same  24th  December,  asked  him  to  cany 

four  bags  of  oats  to  a  Mr.  John^s,  and  to  shake  them  into  a  bin 

there,  saying  that  they  came  from  s.  farmer  in  the  coumty*    The 

witness,  did  so,  and  brought  Uie  bags  back  to  White.    Mr.  3<^ 

proved  that  he  bought  four  bushels  of  oats  .of  White  on  Charisi' 

nuts  eve  at  six  shillings  and  sixpence  a  bushel.     It  was  fiorther 

proved  by  a  witness  who  had  seen  these  oats  at  Mr.  John/h 

that  they  were  black  Irith  kiln  dried  oats,  which  was  the  kiod 

of  oats  in  the  granary  of  Mr.  Pearce. 
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The  counsel  for  the  prosecution  then  offered  to  give  in  evi-  1823. 

dence  the  several  confessions  of  the  two  prison^s  taken  before  -^  .^   ■ 

the  magistrates:  but  the  learned  Juoge  doubted  whether,  as  Case. 
Mr.  Pearce  could  not  establish  that  a  felony  had  been  committed, 

the  evidence  was  sufficient  to  let  in  the  confessions.      He  de- 

* 

termined  however  to  admit  the  evidence,  and  reserve  the  point 
for  jthe  opinion  of  the  learned  Judges. 

Each  confession  contained  a  most  explicit  acknowledgment  of 
the  felony  charged  in  the  indictment. 

The  jury  found  the  prisoners  guilty,  and  sentence  was  passed 
upon  them.  The  question  was  afterwards  submitted  to  the 
Judges  ;  namely,  whether,  the  evidence  having  been  received, 
the  conviction  was  good  as  to  both  or  either  of  the  prisoners. 

In  Easter  term,  1823,  the  Judges  present  held  the  conviction 
right,  {a) 


REX  V.  JOHN  TIPPET.  1823. 

1  HIS  was  also  an  indictment  for  stealing  two  bushels  of  oats,  Confesdon  of 

the  goods  of  William  Pearce,  the  same  person  mentiooed  in  the  ^  prisoner 

evidence 
indictment  in  the  last  case,  and  was  tried  before  Mr.  Justice  against  him, 

BuKROUGH,  at  the  same  assizes  for  the  county  of  Cornwall.  without  |K)m- 

•'  tive  proof 

The  prosecutor  Pearce  gave  the  same  evidence  as  in  Uie  last  a&»mde  of  the 
case,  stating,  in  axldition,  that  the  prisoner  was  an  under  ostl^  in  {|,^^q  ^^ 
his  stables.  muted.  See 

The  confession  of  the  prisoner  beibre  a  magistrate  was  proved,  ^  Langdm, 
in  which  he  explicitly  acknowledged  that  he^  in  company  wid\  ^"^»  ^^•' 
White  and  Lavgdxm  (the  prisoners  convicted  in  the  former  ca6e), 
stole  oats  from  Mr.  Pearc^B  granary. 

The  learned  Judge  received  the  evidence,  and  the  jury  found 
the  prisoner  guilty. 

The  question  as  to  the  propriety  of  the  conviction  upon  this 
evidence  was  afterwards  submitted  to  the  consideration  of  thb 
Judges* 


(a)  See  Rex  v.  Falknery  afi/e,p.  481.,  and  the  next  case  Rex  y.  Tippet. 
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1823.  In  Easter  term,  1823,  seven  of  the  learned  Judges  (all  who 

TippE  '  Ca      ™^^  upon  the  occasion),  were  of  opinion  that  the  conviction  was 

right,  as  there  was  not  only  the  confession  but  the  evidence  of 
Pearce  also,  which  made  it  probable  that  oats  had  been  stolen ; 
as  it  appeared  from  such  evidence  that  the  door  of  the  graoaiT 
had  been  broken  open.  And  most  of  the  learned  Judges 
thought  that,  without  the  owner's  evidence,  the  prisoner's  con- 
fession was  evidence  upon  which  the  jury  might  have  convicted.(a) 


1823. 


REX  V.  FREDERICK  JOHN  WILLIAM  NORTON. 


A  prosecntor 
may  be  de- 
icruied  by  a 
name  he  nas 
assumed, 
thou^  It  be 
not  his  right 
name. 


The  prisoner  was  tried  before  Mr.  Baron  Hullock,  at  the 
Old  Bailey  sessions,  on  the  12th  oi  Aprils  1823,  upon  an  indict- 
ment for  stealing  in  the  dwelling-house  of  Mary  Johnson,  one 
clock  of  the  value  of  six  pounds,  and  several  other  artides,  her 
property. 

The  felony,  and  the  prisoner's  guilt  were  clearly  established. 

The  prosecutrix  swore,  that  the  articles  mentioned  in  the  in- 
dictment were  her  property.  She  also  stated  that  her  ordinal 
name  was  Mary  Davis ;  but  that  she  had  been  called  and  known 
by  the  name  of  Mary  Johnson  for  the  last  five  years. 

That  she  took  the  house  in  which  the  felony  was  com- 
mitted, two  years  ago,  in  the  name  of  Johnson ;  and  had  al- 
ways gone  and  been  known  in  the  neighbourhood  by  the  name  of 
Johnson,  and  had  not  for  the  last  five  years  been  known  or  called 
by  the  name  of  Davis.  That  she  did  not  take  the  name  of 
Johnson  for  any  purpose  of  concealment  or  of  fraud. 

The  prisoner's  counsel  objected  to  the  indictment^  on  tbe 
ground  that  the  dwelling-house  was  improperly  laid  as  the 
dwelling-house  of  Maty  Johnson,  And,  the  prisoner  being  con- 
victed, the  question,  whether  the  dwelling-house  was  wdl 
described  in  the  indictment,  was  reserved  for  the  opinion  of  the 
Judges. 

(u)  See  Whee&Hf^B  Case,  1  Leach^  311.  note  (a).  Rex  v.  Eidridge,  East.  T. 
1  as  1 ,  ante,  p.  440,  Bex  v.  Fa/tner,  ante^  p.  48 1 .  Rex  v.  Whiie  and  Langde*, 
mntfy  p.  508. 
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In  Easter  term,  1823,  the  point  was  taken  into  consideration        1823. 
by  seven  of  the  learned  Judges,  who  were  clearly  of  opinion  that     \^  ^     , 
the  time  the  prosecutrix  had  been  known  by  the  name  of  Johti^         Case. 
son  warranted  her  being  so  called  in  the  indictment,  and  that  the 
conviction  was  right. 


REX  i;.  THOMAS  CARLESS  HUNTER.  1823. 

1  HE  prisoner  was  convicted  before  Mr.  Justice  Holroyd  at  Forgery, 
the  summer  assizes  for  the  county  of  Warmickj  in  the  year  1 823,  n^  ^^'forth 
of  uttering  and  publishing  as  true,  a  forged  promissory  note,  in  the  indict- 
with  intent  to  defraud  Benjamin  Hobday^  knowing  it  to  be  forged,  Jhcapande- 
against  the  statute.  scribed  at  a 

The  indictment,  in  stating  and  describing  the  forged  instru-  note,  held  to 

ment,  stated  it  only  as  follows,  without  any  innuendo  explanation  *^  *  ^^  ■°** 

^  ...  «  not  a  note, 

or  allegation  respecting  it  or  its  contents,  further  than  as  above 

stated,  and  thus  denominating  and  describing  it,  viz.  <^  a  promis- 
sory note  for  the  payment  of  money,  which  is  as  follows :" 

"  Newport^  Nov.  20,  1821. 
*«£28  15  0. 

**  Two  months  after  date,  pay  Mr.  Bn.  Hobdiy^  or  order,  the 
sum  of  twenty-eight  pounds  fifteen  shillings. 

«  Value  reed. 

"  John  Jones. 
*'  At  Messrs.  Spoon  &  Co. 
^<  Bankers,  Londxm.^ 

A  question  was  submitted  for  the  opinion  of  the  Judges, 
namely,  whether  the  prisoner  was  rightly  convicted  on  the  above 
indictment,  an  objection  having  been  taken,  that  tlie  instrument 
so  described  was  not  in  law  a  promissory  note :  or  whether  the 
objection  was  not  properly  an  objection  in  arrest  of  judgment. 

In  Eastet^  term,  1825,  the  Judges  held  that  the  instrument 
was  a  bill  of  exchange,  and  not  a  promissory  note. 
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REX  V.  WILLIAM  FITZPATRICK. 


Indictment  for  1  HE  prisoner  was  convicted  before  Mr.  Justice  Bayley,  at 
afte^  *^orto  ^^  Lancaster  spring  assizes,  in  the  year  1823,  for  being  at  large 
for  transport-    after  an  order  for  his  transportation. 

Variance  in  '^^  indictment  against  him  stated  that  he  was  capitally  con- 

the  rtatement  victed  at  the  summer  assizes  of  1818 ;  but  that  His  Majesty  was 
tion  upon         graciously  pleased  to  extend  his  mercy  to  him,  upon  condition 

which  the  ^f  j^jg  beina:  transported  for  life  to  some  parts  beyond  the  seas : 
royal  mercy  o  *  i  ^  ^ 

had  been  ex-     and  that  he  was  thereupon  ordered  to  be  transported  Uy  New 

condkionlnot  *^*  Wales,  or  to  some  of  the  islands  adjacent,  (a) 
being  general.  It  appeared  in  evidence,  that  the  condition  upon  which  he 
specific ''thai;  received  the  royal  mercy  was  not  general,  as  the  indictm^t 
the  prisoner  stated,  but  specific ;  that  he  should  be  transported  to  New  Simth 
transported  to  Wales,  or  some  of  the  islands  adjacent ;  and  the  learned  Judge 
places  spe-        thought  this  a  variance,  because  the  real  condition  would  not 

have  warranted  any  order  except  for  transportation  to  the  places 
specified;  whereas  the  condition,  as  stated  in  the  indictment, 
would  have  warranted  a  general  order. 


(a)  The  indictment  stated  the  previous  conriction  of  the  prisoner  (along 
with  Darnel  FUzpatrick^  at  Lemcatter  assizes,  5S  ^.5.,  &r  faigbvay  robbeiy, 
and  the  sentence' of  death  p^sed  upon  them  ;  and  then  proceeded  thus :  — 

^  And  the  jurors  aforesaid,  now  here  sworn,  do  further  present  that  His  said 
late  Majesty,  having  been  graciously  pleased  to  extend  his  royal  mercy  to  the 
said  William  Fitzpatrick  and  Daniel  FUzpatrick  on  condition  of  their  bang 
transported  to  some  parts  beyond  the  seas,  for  and  during  the  term  of  thdr 
natural  tives,  and  such  intention  having  been  notified  in  writing  by  one  of  His 
said  late  Majesty's  principal  secretaries  of  state  to  the  said  Sir  George  Wood, 
Knight,  the  Judge  before  whom  the  said  William  FitzpaJtrick  and  Darnel  FUz- 
patrick were  convicted  of  the  felony  aforesaid,  the  sud  Judge  was  pleased  to 
grant  Imfiat  for  the  transportation  of  the  said  WilSam  FUzpatrick  vad  Damd 
Fits^Mttnok  aocordingly,  and  the  said  William  FitBpatnet  and  Daaid  FUkt 
Patrick  were  aft^rward^  to  wit,  at  the  same  genaml  session  of  assize  of  pyer 
and  terminer  and  general  gaol  delivery,  held  at  the  castle  of  I^anfiotter^  on  the 
said  fifteenth  day  of  August,  in  the  fifty-eighth  year  of  the  reign  aforesaid,  or- 
dered to  be  transported  with  all  convenient  speed  to  the  coast  of  New  Stmtk 
Wales,  or  some  one  or  other  of  the  islands  adjacent,  there  to  stay  and  remain 
for  and  during  the  term  of  their  natural  lives." 
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The  leamedJuDGE  therefore  forbore  to  pass  sentence;  and        1823. 
saved  the  case  for  the  consideration  of  the  Judges.  „       "^        , 

FiTZPATBICKS 

In  Easter  term,  1823,  the  Judges  held  that  the  conviction         Case, 
was  wrong. 


REX  V.  WILLIAM  ALLEN.  1823. 

1  HIS  was  an  indictment  tried  before  the  Lord  Chief  Baron  Upon  an  in- 

Richards,  at  the  Chelmsford  sprinff  assizes,  in  the  year  1823.        dictmcnt  for  a 

•^  *^      ®  '  •'  ^      second  offence 

The  indictment  stated,  that  the  said  William  Allen  was,  in  against  42  G.3. 

pursuance  of  an  act  of  parliament  (42  G,  3.  c.  107.  s,  2.)>  con-  \\l^\^^  ^U 

victed  by  and  before  E,  R.  MoreSj  Esq.,  one  of  His  Majesty's  jections  were 

Justices  of  the  peace,  acting  in  and  for  the  county  of  Essex ;  for  conviction  for 

that  he,  the  said  William  Allen  did,  on  the  29th  of  November,  the  first  of- 

▼  T.    >«■  .        »     <•  r  fence,  wz. that 

1820,  m  a  certam  unmclosed  part  of  His  Majesty  s  forest  ot  it  was  not  in 

WaUham,  in  the  parish  of  Barking,  in  the  county  of  Essex,  un-  '"®  ^/f^^'^j 
lawfully  and  wilfully  carry  away  a  certain  fallow  deer,  of  which  that  it  was 
the  King  was  owner,  and  without  His  Majesty's  authority ;  and  g^'^fn^hc^ 
the  said  justice  did  adjudge,  that  the  said  WiUiam  Alien  had  indictment 
thereby  forfeited  50/.  &c.;  and  the  indictment  then  proceeded  ojfence;  and 

to  state,  that  the  said  WiUiam  Allen,  after  having  been  duly  con-  'he  conviction 

,      ^  >,  for  the  second 

victed  of  the  said  offence  did,  on  the  11th  of  December,  2G.  4.,  offence  held 

in  the  said  county  o(  Essex,  unlawfully  and  feloniously  offend  a  ^"^^°8* 

second  time,  by  committing  a  certain  offence  against  the  said 

act  of  parliament,  by  wilfully  and  feloniously,  aiding,  abetting^ 

and  assisting,  one  John  Hudgell,  in  killing  a  certain  fallow  deer^ 

&C.  {a) 

The  conviction  was  properly  proved ;  and  appeared  to  be,  a 

conviction  by  E.  R.  Mores,  Esq.,  one  of  His  Majesty's  Justices 

of  the  peace,  acting  in  and  for  the  county  of  Essex,  and  cor-> 

responded  with  the  statement  in  the  indictment,  except  that  it 

was  a  conviction  of  four  persons ;  namely,  the  said  William  Alien, 

and  also  Thomas  Harvey,  Luke  Harvey,  and  William  Warren  s 

whereas  it  was  stated  in  the  indictment  as  the  conviction  of 

WiUiam  Allen,  without  adverting  to  the  other  persons. 

(a)  This  is  made  an  offence  punishable  by  transportation. 
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The  identity  of  WiUiam  AUen^  and  the  fact  charged  in  the  in- 
dictment  as  a  second  ofTence,  was  also  proved.  But  it  appeared 
that  the  conviction  for  the  first  offence  was  at  Edmontanj  in  the 
county  of  Middlesex^  and  not  in  the  county  of  Essex ;  and  the 
place  where  that  offence  was  committed  was  in  the  county  of 
JEssex, 

The  counsel  for  the  prisoner  took  several  objections:  first, 
that  it  was  not  stated  in  the  indictment  that  William  Alien  was 
duly  convicted ;  secondly,  that  he  was  not  duly  convicted,  as 
the  conviction  was  in  Middlesex^  and  not  in  Essex,  the  proper 
county;  and,  thirdly,  that  the  conviction  was  of  four  persons; 
whereas  the  indictment  stated  it  as  a  conviction  of  WiUiam  JBen, 
and  not  a  joint  conviction :  and,  therefore,  that  there  was  a  fetal 
variance. 

The  prisoner  having  been  convicted,  the  case  was  reserved 
for  the  consideration  of  the  Judges,  who  in  Easter  term,  IB2S^ 
held  that  the  conviction  was  wrong,  (a) 


(a)  The  second  objection  was  probably  considered  fiitaL  The  S8  G.S.  c.49. 
«.  1.  enacts,  That  a  justice,  acting  as  such  for  two  adjoining  counties,  may  act 
as  a  justice  in  all  matters  and  things  whatsoever  concerning  or  in  any  wise  re- 
lating to  any  or  either  of  the  said  counties,  and  that  all  acts  of  such  justice 
shall  be  as  valid,  to  all  intents,  as  if  sudi  acts  had  been  done  in  the  coonty  to 
which  such  acts  more  particularly  relate :  provided  that  such  justioe  be  person- 
ally resident  in  one  of  the  said  counties  at  the  time  of  doiiig  such  acts.  But 
in  this  case  of  Rex  v.  AUen^  it  does  not  appear  that  Mr.  Mores  came  within 
the  provisions  of  the  statute. 

A  case  of  Rex  v.  WiUiam  Warren  was  tried  at  the  same  assizes,  the  cir- 
cumstances of  which  were  exactly  similar  to  those  of  Rex  v.  ABeHy  and,  being 
also  reserved,  was  disposed  of  by  the  above  decision. 


) 
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1828. 


REX  V.  THOMAS  RIDLEY. 

The  defendant  was  convicted  before  Mr.  Justice  Batley,  at  The  indict- 

tiie  spring  assizes  for  the  county  oi  Northumberland,  in  the  year  57^  3,  ^,90. 

1823,  of  being  armed  with  a  gun  in  the  night,  with  intent  to  kill  (»)>  charging 

game,  in  a  certain  dose,  in  the  parish  erf  Whitfield,  in  the  county  having  en- 

of  Northumberland.     The  indictment  contained  two  counts ;  one  J®"^®*^  '"^^^  * 

forest,  chase, 

for  entering  a  certain  close,  the  other  for  entering  certain  in-  &c.  with  intent 

closed  ground ;  but  there  was  nothing  in  the  indictment  to  show  ^^^'^^^^ 

what  particular  close,  or  what  particular  inclosed  ground  was  being  found 

meant     They  were  not  described  by  name,  ownership,  occupa-  ^igjj^^  ^^^^  \^ 

tion,  or  abuttals,  (b)     The  learned  Judge  doubted  whether  this  some  way  or 

other,  par- 
ticularize the  place. 


(tf)  See  words  of  the  statute,  cente^  868,  note  id) 

{h)  The  indictment  was  in  the  following  form :  — 

^  NortkumbeHand  to  wit.  The  jurors  of  our  lord  the  king,  upon  their  oath, 
present  iihBiiThomasMidt€y,\ate  of, &c.  labourer, after  the  passing  of  a  certain  act 
<i£  parltamfdnt,  macfe  and  passed  m  the  fifly-seventh  year  of  the  reign  of  His 
lat^  Majesfy  King  €horge  the  Third,  and  between  the  first  day  of  October  in  the 
third  year  of  the  reign  of  our  lord  the  now  king,  and  the  first  day  of  February ^ 
in  the  fourth  year  of  the  reign  of  our  said  lord  the  now  king  (to  wit),  on  the 
twenty-third  day  of  January ^  in  the  third  year  of  the  reign  of  our  said  lord  the 
now  king,  at  the  parish  of  Whitfield,  in  the  county  of  Northumberland,  having 
atitered  into  a  certain  close  there  situate  and  being  with  the  iutent  there  iile- 
gttUy  to  deiBtroy,  take,  and  kill  game,  was  there  found  at  night  (that  is  to  say) 
between  the  hours  of  six  in  the  evening  and  seven  in  the  morning,  to  wit,  at 
the  hour  of  one  in  the  night  of  the  said  twenty-third  day  of  January,  in  the 
third  year  aforesaid,  then  and  there  armed  with  a  certain  gun,  against  the  form 
of  the  statute  in  that  case  made  and  provided,  and  against  the  peace  of  our 
said  lord  &e  now  king,  his  crown  and  dignity.  And  the  jurors  aforesaid,  upon 
thdr  oath  aforesaid,  do  further  present,  that  the  said  Thonuu  JRidley,  after  the 
passing  of  the  said  act  of  parliament,  and  between  the  said  first  day  of  October, 
in  the  said  third  year  of  the  reign  of  our  said  lord  the  now  king,  and  the  said 
first  day  of  February,  in  the  said  fourth  year  of  the  reign  of  our  said  lord  the 
now  king,  to  ynt,  on  the  said  twenty-third  day  of  January,  in  the  said  third 
year  of  the  reign  of  our  said  lord  the  now  king,  at  the  parish  of  Whitfield, 
aforesaid,  in  the  county  aforesaid,  having  entered  into  a  certain  inclosed  ground 
thara  stuata  and  bnng  with  the  intent  there  illegally  to  destroy,  and  tak^  and 
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1823.        indictment  was  not  deficient  in  proper  certainty,  and  discharged 
P    "  \  \       the  defendant,  upon  his  own  recognizance^  to  appear  and  receive 

the  judgment  of  the  court  when  required. 

The  case  was  considered  by  the  Judges  in  Trinity  term, 
1823,  when  Abbott  L,  C.  J.,  Holroyd  J.,  and  Park  J, 
thought  any  such  description  of  the  place  unnecessary;  but 
BuRROUGH  J.,  Garrow  B.,  Best  J,,  HuLLocK  B,,  and 
Bayley  J.  thought  otherwise ;  because  there  was  substantially 
a  local  offence,  and  the  defendant  was  entitled -to  know  to  what 
specific  place  the  evidence  was  to  be  directed.  Thejudgm^il 
was  consequently  arrested. 


1823 

REX  V.  THOMAS  SMITH. 

ment  by  ser-  1  HE  prisoner  was   tried  and   convicted  before  Mr.  Justice 

c*85^  ^^  Holroyd,  at  the  spring  assizes  for  the  county  of  York^  in  the 

If  a  servant  year  1823,  upon  the  statute  39G.  3.  c.  85.,  for  feloniously  and 

ploved  by  his  fraudulently  embezzling  a  1/.  promissory  note,  and  17s.  and  Sd, 

master  to  re-    i^  monies ;  which  he  beincr  the  servant,  and  employed  for  the 

ceive  sunis  o*  *     ^ 

one  descrip-      purpose  in  the  capacity  of  a  servant  to  Thomas  Hanson  and 

tion  and  at       TJiomas  Inman.  by  virtue  of  such  employment  received  for  and 
one  place  only  ^     J  r    j 

is  employed  by  on  their  account,  and  so  stealing  the  same. 

ticulftf  fn^""        Hanson  and  Inman^  as  lessees  of  the  tolls  of  a  turnpike-road, 

stance  to  re-     engaged  and  employed  the  prisoner  to  collect  the  tolls  at  a 

ceive  a  sum  of 

a  different  de-  turnpike-gate  on  that  road,  called  Hamarlh  Gate^  at  small  weekly 

scriptiwi  and    wages,  besides  hk  having  the  use  of  the  furniture  and  bed  in  the 

at  a  uiirerenc 

place,  this        tumpike-house.    The  collection  of  the  tolls  at  that  turnpike-gate 

to"e^corw!*     was  all  that  he  was  hired  to  do;  but,  during  that  employment, 

dered  as  re-     his  master  Hanson,  on  one  occasion,  ordered  him  to  receive  the 
ceived  by  him 

by  virtue  of  his  employment.  He  fills  the  character  of  servant ;  and  it  is  by  bong  employed  m 
servant  that  he  receives  the  money. 


kill  game,  was  there  found  at  night,  that  is  to  say,  between  the  hours  of  nx  in 
the  evening  and  seven  in  the  morning,'  to  wit,  at  the  hour  of  one  in  the  ni^ 
of  the  said  twenty-third  day  of  JantMiry,  in  the  third  year  aforesaid,  then  and 
there  armed  with  a  certain  gun,  against  the  form  of  the  statute  In  that  case 
made  and  provided,  and  against  the  peace  of  our  said  lord  the  king,  his  crown 
and  dignity.  -       .     .        ^  ._ 
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amount  which  John  Holmes^  who  was  in  like  manner  employed         1823. 
by  Hanson  and  Inman,  to  receive  the  tolls  for  them  at  another  gj^ixH'g  Case 
gate,  had  collected,  and  was  to  send  to  the  prisoner.     Though 
the  gates  were  on  the  same  road,  neither  gate  freed  the  other. 

The  note  and  money  in  question  were  accordingly  sent  to  the 
prisoner  by  Holmes^  for  and  on  the  account  of  Hanson  and  In-- 
manj  and  were  embezzled  by  him. 

A  question  was  reserved  for  the  opinion  of  the  Judges, 
namely,  whether  the  note  and  money  were  received  by  the  pri- 
soner, by  virtue  of  his  employment^  so  as  bring  this  embezzlement 
within  the  operation  of  the  above  statute. 

The  case  was  considered  by  eight  of  the  learned  Judges,  in 
Trinity  term,  182S,  when  Abbott  L.  C.  J.,  Holroyd  J.,  and 
Garrow  B.  were  of  opinion  that  the  prisoner  did  not  receive 
the  note  and  monies  by  virtue  of  his  employment,  because  it 
was  out  of  the  course  of  his  employment  to  receive  them :  but 
Park  J.,  Burrough  J.,  Best  J.,  Hullock  B.,  and  Bayley  J. 
thought  otherwise ;  because,  though  this  was  out  of  the  ordinary 
course  of  the  prisoner's  employment,  yet,  as  he  was  servant  to 
Hanson  and  Inman^  and  in  his  character  of  servant  to  them 
had  submitted  to  be  employed  by  them  to  receive  the  note  and 
monies,  and  had  received  them  by  virtue  of  his  being  so  em- 
ployed, the  case  was  within  the  statute,  and  the  conviction 
right  {a) 


REX  V.  JOHN  WILFORD  and  CHARLES  NIBBS. 


182S. 


The  prisoners  were  tried  and  convicted  before  Mr.  Baron  Burslary. 

Hullock,  at  the  Old  Bailey  sessions,  on  the  15th  day  of  May^  j^^^^^  ^^^ 

in  the  year  1823.  husband  in 

__  which  he  11.1 » 

The  indictment  charged  them  with  burglariously  entering  the  lowed  his  wife 

dwelling-housie  of  George  Gillings^  in  the  night  time,  and  steal-  ^^  ^^^  ^^PjJ: 

might  be  described  as  the  house  of  the  husband,  though  the  wife  lived  there  in  adultery  with 
another  man  who  paid  the  housekeeping  en)ences,  and  though  the  husband  suspected  a  crimi- 
nal intercourse  between  bis  wife  and  the  other  man  when  he  allowed  her  to  live  separate. 


(a)  See  Rex  v.  Beechetf^  ante,  519. 
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18£3.        ing  therein  a  teather  bed  and  other  articles  of  Ae  said  George 
\jr  ^     ,      Gillings,  and  ten  yards  of  baize  and  other  articles  of  one  Joku 
Case.  Websdale. 

The  &CCS  of  the  burglary  and  stealing  were  clearly  established 
by  evidence ;  but  it  was  suggested  on  behalf  of  the  prisoners  that 
the  dwelling-house  in  which  the  goods  were,  and  from  wfaicb 
they  were  stolen  in  the  night  time,  ought  not,  under  the  circain* 
stances  of  the  case,  to  be  considered,  in  point  of  law,  as  the 
dwelling-house  of  George  GiUings. 

As  to  this  point  the  following  facts  appeared  in  evidence :  — 

George  Gillings,  named  in  the  indictment,  was  the  owner  of 
the  house  in  question,  which  was  built  by  him ;  and  he  boik  it 
and  paid  the  ground  rent  and  taxes  for  it,  but  never  lived  in  iu 
In  the  preceding  month  of  September  he  and  his  wite  agreed  to 
live  separate ;  and  upon  that  occasion  he  told  her  she  might 
have  this  house  to  live  in  ;  and  she  went  to  it  accordingly,  and 
had  resided  in  it  ever  since.  Before  the  separation  of  €riUing§ 
and  his  wife  this  house  had  been,  for  about  sii^  moiuhs,  occupied 
by  a  tenant,  but  Gillings  himself  uever  at  any  time  lived  i^  lU 
When  his  wife  left  him  he  gave  to  her  a  feather  bed  and  sey^n) 
other  articles  of  beddiu^,  which  were  the  thiK^  eniiaier«ted  and| 
described  in  the  indictment  aa  the  property  of  Georgia  Gittuf^ 
Mrs.  Gillitigs  and  a  man  of  the  napxe  of  John  Websdalcj  tb^ 
person  also  named  in  the  indictment,  had  for  the  last  six  maDth^ 
lived  together  as  man  and  wife  in  this  house ;  during  which  time 
Websdale  paid  the  expences  of  house-keeping,  but  he  never  p^d 
any  rent  to  GillingSj  nor  had  he  ever  any  conversation  or  com- 
munication whatever  respecting  the  house  with  Gillings.  Gtl^ 
lings  had  reason  to  suspect  a  criminal  intercourse  between  his 
wife  and  Websdcde  before  their  separation,  but  he  did  not  cer- 
tainly know  that  she  was  going  to  live  with  Websdale  in  this  housj^ 
when  she  quitted  Gilling^s  residence.  GillingSy  however,  veij 
soon  after  his  wife  had  left  him,  knew  that  she  and,  Websdale  were 
living  together  in  this  house. 

The  question  was  reserved  for  tl^e  opinion  of  the  leaded 
Judges  ;  namely,  whether  the  house  in  which  the  burglary  was 
committed,  and  in  which  'Mirs,  Gillings  oj^^Jphn.  Websdfflc  we];%  ^ 
the  time  of  the  burglary,  living  in  the  manner  above  stated^  was 
properly  described  in  the  indictment  as^  the.  dwglling^hfriigg  eC 
George  Gillings, 
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In   Trinity  term,   182S,  this  case  was   considered   by  the  1828. 

JuDG£s,  who  were  of  opinion  that  the  house  was  properly  de- '  Wilfobo's 

scribed  as  the  house  of  Gillings^  and  that  the  conviction  was  Oue.' 
right,  (a) 


REX  V.  JOHN  BURROWS.  1823. 

Ihe  prisoner  was  convicted  of  a  rape  before  Mr.  Justice  R^pe, 

HoLROYD,  at  the  summer  assizes  for  the  county  of  York^  in  tlie  If  something 

occurs  to  cre- 
year  1823.  ate  an  alarm 

The  evidence  of  the  girl  was  that  the  prisoner  remained  within  ^,  the  party 

°  '^  ,  while  he  u 

her,  how  long  she  could  not  tell,  she  was  so  much  distressed ;  perpetrating 

perhaps  two  or  three  minutes ;  that  she  did  not  perceive  any  thing  J^^^f^Jhg 

come  from  him ;  that  she  was  struggling  during  this  time ;  that  jury  to  say 

she  then  saw  two  men  several  yards  from  her  coming  on  the  road ;  i^f^  ^j,^  ^ody 

and  as  soon  as  she  saw  them  she  began  to  struggle  violently,  and  ^^  in/ectd  be- 

attempted  to  call  out ;  that  on  her  struggling  violently,  and  on  his  alarm,  or  whe- 

seeinfi:  those  men,  the  prisoner  withdrew  himself  from  within  her  Jherheleftit 

°  1  t    n  1  because  his 

and  jumped  with  his  knees  upon  her  breast,  and  held  her  by  the  purpose  was 

mouth  and  throat  so  that  she  could  neither  speak  nor  stir.  She  ^complished. 
further  stated,  that  the  men  went  two  or  three  yards  past  her 
without  taking  any  notice ;  that  the  prisoner  did  not  attempt  to 
enter  her  again ;  and  that  when  the  two  men  had  gone  by  a  yard 
or  two  she  called  out,  and  they  directly  came  and  helped  her. 
The  two  men,  in  their  testimony,  confirmed  her  as  to  these  cir- 
cumstances of  struggling  and  violence ;  but  one  of  them  stated 
that  the  prisoner's  &ce  was  down  towards  her  when  they  came  to 
the  prisoner  first,  and  that  he  did  not  believe  the  prisoner  could 
see  them  till  they  got  close  to  him. 

Upon  this  evidence  of  interruption  the  learned  Judge  doubted 
whether  there  was  sufficient  evidence  of  the  offence  having  been 
completed ;  but  he  thought  it  right  to  leave  the  question  to  the 
jury,  whether  the  prisoner  had  completed  the  crime  before  he 
withdrew,  and  withdrew  on  that  account. 


(«)  See  Farrc*s  Case,  Kel.  43.  2  East,  P.  C.  504.  Rex  v.  Ftenchy  1822,  antCy 
p.  491. 
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The  jury  found  that  he  had,  and  convicted  the  prisoner ;  upoo 
which  the  learned  Judge  reserved  the  point  for  the  opinion  of 
THE  Judges,  and  respited  the  sentence. 

In  Michaelmas  term,  1823,  this  case  was  considered  by  the 
Judges,  who  held  that  the  question,  whether  the  prisoner  had  so 
completed  the  crime,  was  a  question  for  the  jury,  uid  was  rif^dy 
submitted  to  their  consideration. 


1825. 


REX  V.  JOHN  BUTTERWORTH,  EDWARD 
BRAITHWAITE,  and  THOMAS  MOSS. 


Burglary. 
Upon  an  in- 
dictment for 
burglary  and 
larceny  against 
two,  one  may 
be  found  guilty 
of  the  burglary 
and  larceny, 
and  the  other 
of  the  larceny 
only. 


fM^ 


1  HE  three  prisoners  were  indicted  at  the  summer  assizes  for  the 
county  of  York^  in  the  year  1823,  for  a  burglary  in  breaking  into 
the  dwelling-house  of  William  KeigAlet/t  in  the  night-time,  and 
stealing  therein  to  the  value  of  forty  shillings  and  upwards. 

Moss  pleaded  guilty ;  and  the  other  two  prisoners  were  tried 
before  the  learned  Judge,  on  their  pleas  of  not  guilty,  and  ac- 
quitted of  'the  burglary,  but  found  guilty  of  stealing  in  the 
dwelling-house  to  the  value  of  forty  shillings. 

It  appeared  in  evidence  that  all  the  three  prisoners  were  parties 
to  the  transaction  as  principals ;  and  the  two  who  were  tried  had 
been  detected  in  the  act  of  committing  the  theft,  very  soon  after 
the  day-light  was  gone,  in  the  dwelling-house,  which  had  been 
left  before  sunset ;  but  the  jury,  ft'om  a  doubt  whether  the  break- 
ing in  might  not  have  been  before  it  became  dark,  acquitted  the 
two  who  were  so  tried  of  the  burglary,  and  found  them  guilty  of 
stealing  as  above-mentioned. 

The  learned  Judge  doubted  against  whom  the  judgment  ought 
to  be  given  upon  this  confession  of  burglary  and  stealing  by  the 
one,  and  this  conviction  of  the  stealing  only  by  the  others, 
with  an  acquittal  of  burglary  as  to  them ;  whether  the  judgment 
ought  to  be  only  against  Moss  whose  plea  of  guilty  was  taken 
and  recorded  before  the  trial  of  the  two  others  was  proceeded 
upon,  or  whether  it  might  not  be  against  all  the  three.  He 
therefore  respited  the  judgment,  reserving  the  point  for  the  opi- 
nion of  THE  Judges. 


CROWN  CASES  RESERVED.  521 

'  In  Michaelmas  term,  1823,  the  case  was  taken  into  consider-  1823. 
ation,  when  seven  of  the  Judoes  were  of  opinion  that  judg-  V  ^ 
ment  should  be  entered  against  all  the  three  prisoners;  against  woBXE'sCase. 
Moss  for  the  burglary  and  capital  larceny,  and  against  the  other 
two  for  the  capital  larceny.  Burrough  J.  and  Hullock  B.  were 
of  a  different  opinion ;  but  Hullock  B.  thought  that  if  a  nolle 
prosequi  were  entered  as  to  Moss  for  the  burglary,  judgment 
might  be  entered  against  all  the  three  for  the  capital  larceny. 
The  seven  Judges  thought  that  there  might  be  cases  in  which, 
upon  a  joint  larceny  by  several,  the  offence  of  one  might  be  ag- 
gravated by  burglary  in  him  alone,  because  he  might  have  broken 
the  house  in  the  night,  in  the  absence  and  without  the  knowledge 
of  tlie  others,  in  order  to  come  aiterwards  and  effect  the  larceny, 
and  the  others  might  have  joined  in  the  larceny  without  knowing 
of  the  previous  breaking,  {a) 


REX  V.  JOSEPH  BYFORD  and  ABEDNEGO     vif^ 

ROBINSON.  ^— y— ^ 

The  prisoners  were  tried  before  Mr.  Baron  Graham,  at  the  Housebreak- 

.      .  m  the  day 

Essex  summer  assizes,  in  the  year  1823.     The  indictment  was  time.  zsEka, 

framed  upon  the  statute  39  Eliz.  c.  15.,  and  charged  that  Joseph  ^'  If'^do™**^ 
Bi(fordy  on  the  7th  of  Ajml^  broke  and  entered  the  dwelling-  andabetton 
house  of  Maty  Maule  in  the  day-time,  no  person  being  therein,  j^  ^^^     ' 
and  stole  five  sovereigns,  the  property  of  William  MauHe^  and  An  oflfender 
that  Abednego  Robinson^  on  the  29th  of  Marchj  in  the  same  clem  by  the 

year,  incited  him  to  commit  the  felony  aforesaid.  Matter  statute, 

.  .  .  ■*  bemg  pre- 

The  evidence  not  being  sufficient  to  affect  the  accessary  he  sent  though 

was  acquitted     And  upon  the  facts  which  were  proved  a  point  ?"^  <w  the 
arose  as  to  the  charge  against  the  prisoner  By  ford.  aiding  and 

It  appeared  fix>m  the  evidence  of  Charles  Drwry^  a  lad  of  the  JJhobMaLTin 

age  of  eighteen  years,  that  he  was  prevailed  upon  by  Byford  to  &n<l  steals  maj 

bechaiged 

with  the  breaking  and  entering. 

(a)  See  Rex  v.  Hempttead  S^  Hudsonj  anUy  344.    Rex  v.  Turner  and  others, 
1  Sid.  171.  2  East,  P.  C.  519.    And  see  1  East,  P.  C  S71. 
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188S*        take  advantage  of  the  known  absence  of  Mrs.  Matde  and  her  soo 
to  go  to  the  back  of  her  bouse  with  the  intention  of  breaking  into 
it ;  that  between  nine  and  ten  o'clock  in  the  morning  of  the  7tk 
o£ April  they  went  there  together;  that,  after  various  trials,  and 
under  the  direction  of  Byfordy  who  was  the  next  door  neighbour 
of  Mrs.  Maide^  and  knew  her  habits,  he  found  the  key  of  the 
back  door,  unkxked  it,  and  went  into  the  house ;  Bj/Jord  teiiing 
him  to  go  up  stairs  into  the  room  where  William  Matde  slept, 
and  that  he  there  would  find  money  in  a  box ;  that  he  went  i^ 
accordingly,  and  todk  the  five  sovereigns,  a  purse,  and  some 
copper ;  that  By  ford  stood  in  the  field  adjoining  the  house,  at  a 
distance  of  not  four  yards  from  the  back  of  it,  waiting  for  him; 
that  the  witness  told  Byjford  how  much  money  he  had  taken,  and 
that  they  went  off  together. 

The  learned  Judge  left  the  case  to  the  jury,  not  entertaining 
any  doubt  that  Bjjford  was  properly  charged  as  a  principal,  with 
all  its  consequences :  and  Byford  was  convicted. 

The  prisoner's  counsel,  howevef,  todt  an  objection,  that,  by  the 
construction  put  upon  the  statute  39  Eliz.y  Byford  not  having  en- 
tered the  house  himself  was  entitled  to  his  clergy  [a) ;  and  that 
although  the  statute  of  Sand  4  ^.&  Af.c.9.  had  taken  away  clei^* 
from  persons  who  should  aid,  abet,  or  assist  in  the  commission  of 
the  offence,  and  had  made  the  offender  guilty  of  a  capital  ofience, 
yet  it  was  of  a  distinct  offence,  and  as  an  accessary  only,  not  as 
a  principal :  and  that  the  offence  ought  to  have  been  laid,  by  chaig- 
ing  the  prisoner  with  assisting  Druay^  in  thewords  of  that  statute. 

The  learned  Judge  was  of  opinion,  that  the  prisoner  B^gford 
was  properly  charged  as  a  principal ;  and  that  the  case  of  Ber 
TJL  Motmcer  and  others  (&),  hod  been  acted  upon  in  several  in- 
stances. He  observed  that  the  prisoner  certainly  was  a  princ^ 
to  the  extent  of  the  larceny  at  common  law ;  and  that  the  sub- 
sequent statute  of  W*  &  M.  created  no  new  offimoe,  but  only 
took  away  clergy. 

But  as  some  doubt  might  be  entertained  upon  the  point,  the 
learned  Judgs  thought  proper  to  reserve  it  for  the  conoderation 
of  THE  .^DOES,.  and  therefoire  respited  the  judgment. 


(a)  Foet.  418,  and  the  authorities  there  cited. 
(Si)  2£a8t,P.C.6?9. 
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In  Michaelmas  term,  1893,  the  case  was  taken  into  considera^        183& 
tion ;  and  the  Judgks  were  of  opinion,  thai  as  clergy  was  taken      g^^J^^ 
ftway  from  all  present  at  the  eommission  of  the  ofiencei  whether         Case, 
in  the  hou^e  or  not,  though  by  different  statutes,  it  was  wi  ne* 
cessary,  in  the  indictment,  to  distinguish  between  one  species  of 
principal  and  another;  and  that  the  prisoner  was  ouated  of 
his  clergy. 


REX  u  WILLIAM  BRITTON  DYSON.  vifSj 

X  HE   prisoner  was  tried  before  Mr.  Justick  Best,  at  the  Sep^  Murder. 
tember  Old  BaiUy  sessions,  in  ^e  yeair  1^23,  oa  an  indictment^  courages  ano- 
which  stated  that  hi^  on  &c.^  at  fcc^  in  and  lipw  Mta  Jniiofo/y  ^^^^^^ 
spinster,  feloniously^  wilfully,  and  of  his  malice  afoietboiight»  present'abet- 
did  maHe  m  i^^vlt,  awl  ^hat  he.  with  both  Us  handa  the  said  Je^jTw,*^'' 
Eliza  Anthony i  into  the  watera  of  a  certain,  river  there  catted  the  such  person  is 
river  Thames^  felonioqsly,  &c.  did  pnsh»  forqe>  iM*d  threw,  and  §^2aprki^" 
that  he  by  such  pushing,  forcio^  and  thirawipg  of  tb^  asid  Xtiza  <^* 
Anthmy  into  the  waters  of  the  said  river  as  afoi*esaid,  the  said  rase  each 
Eliza  Anthony y  in  aod  with,  the  waters  of  the  said  river,  Uixm^  ^™  ^  ^^' 
ously,  &c.  did  suffocate  and  drown,  of  which  aaid  sufibcalioa  and  together,  and 
drowning  the  said  MUm  4nth^^  died;  and  that  he  the  said  bSt rti?!)thtf 

Eiiza  Anthony^  in  manner  aforesaic^  fi^ooieusly,  &€•  did  kill  and  &ils  iu  the 

1  attempt  upon 

Wider.  hi^£;  ^ris 

Ikh^  priscNQier  cohabited  with  ihe  deceased  for  several  moKtha  »  principal  in 
previous  \^  bpr  deet))5  wA  she  waA  wiitji  child  by  hiok     They  the  other, 
were  in  a  a^te  <^  ei^treme  diaireas^.  BeiQff  unaUe  to  pay  for  their  ^"^  ^[}\  ^ 

^  *    *  uncertain 

Mffii^g^  ^Uey  qni^t^.  ^heip  in^  thl?  eveipi«g'  <^  the  Bighb  ogi  whidt  whether  the 

th^  di^oeased:  ^rea  dr<i>wi^  and  had  no  pkoe.  of  shelter.  ra^*kaied 

They  pA^sed  th«  eyepi^g  toge^r  aft  the  theatre..    After  the  himself,  or 

performam?e^  ^«^  over,,  tikn^y  oeU^d  et  a  howae  ih  Shenrati  iS^nra^  ^^  ^^^ 

and  from  thence  went  to  Westminster  Bridge,  to  drown  them-  ^^^  by  acci* 

selves  in  the  Thames.     They  got  into  a  boat,  and  from  that  into  the  moment 

another  boat.     The  water  where  the  first  boat  which  they  en-  ^l»en  he  meant 

*'  to  destroy 

tered  was  moored  was  not  of  sufficient  depth  to  drown  them,  himself,  it  will 

They  talked  together  for  some  time  in  the  boat  into  which  they  STeitbe?."^^ 
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182S.        had  last  got,  he  standing  with  his  foot  on  the  edge  of  the  boat, 
Dyson's  Caw   *"^  ®^®  leaning  on  him.     The  prisoner  then  found  himsdf  in 

the  water,  but  whether  by  actual  throwing  of  himself  in  or  bjr 
accident  did  not  appear.  He  struggled  to  get  back  into  the 
boat  again,  and  then  found  that  Eliza  Anthony  was  gone. 

He  then  endeavoured  to  save  her,  but  he  could  not  get  to  her, 
and  she  was  drowned. 

In  his  statement  before  the  magistrates  (which  was  read  wl 
evidence)  he  said,  that  he  intended  to  drown  himself,  but  dis- 
suaded Eliza  Antkotiy  from  following  his  example. 

The  learned  Judge  told  the  jury,  that  if  they  believed  that 
the  prisoner  only  intended  to  drown  himself^  and  not  that  the 
woman  should  die  with  him,  they  should  acquit  the  prisoner ;  but, 
that  if  both  went  to  the  water  for  the  purpose  of  drowning  them- 
selves together,  each  encouraged  the  other  in  the  commission  of 
a  felonious  act,  and  the  survivor  was  guilty  of  murder. 

He  also  told  the  jury,  that  although  the  indictment  charged  the 
prisoner  with  throwing  the  deceased  into  the  water,  yet  if  he  was 
present  at  the  time  she  threw  herself  in,  and  consented  to  her 
doing  it,  the  act  of  throwing  was  to  be  considered  as  the  act  of 
both,  and  so  the  case  was  reached  by  the  indictment. 

The  jury  told  the  learned  Judge,  that  they  were  of  opinion 
that  both  the  prisoner  and  the  deceased  went  to  the  water 
together  for  the  purpose  of  drowning  themseh'es :  and  the  pri- 
soner was  convicted.  But  the  learned  Judge  thought  it  right 
to  submit  a  question  to  the  consideration  of  the  Judges,  namely, 
whether  his  direction  was  right 

In  Michaelmas  term,  1823,  the  case  was  considered  by  nine 
of  THE  Judges,  who  were  clear  that  if  the  deceased  threw  herself 
into  the  water  by  the  encouragement  of  the  prisoner,  and  because 
she  thought  he  had  set  her  the  example,  in  pursuance  of  their  pre- 
vious agreement,  he  was  a  principal  in  the  second  d^ree,  and 
was  guilty  of  murder ;  but  as  it  was  doubtful  whether  the  de- 
ceased did  not  fall  in  by  accident,  it  was  not  murder  in  either  of 
them ;  and  the  prisoner  was  recommended  for  a  pardon. 


CROWN  CASES  RESERVED.  sw 

182S. 


REX  V.  RALPH  JOBLING- 


ffi 


1  HE  prisoner  was  convicted  before  Mr.  Justice  Holroyd  at  the  Burglary. 
Northtmberland  summer  assizes  in  the  year  182S,  of  a  burglary,  ^f  ^^^^ 
laid  in  the  indictment  to  have  been  committed  in  the  dwelling-  lets  one  of  his 
house  of  John  Gent.  hi,  fo^y  ^^^ 

John  Gent  was  a  workman  of  Mr.  Brandlings  employed  in  Mr.  in  the  cottage 
Brandling's  colliery.     He  was  paid  for  his  work  by  an  allowance  gn^  tazes^  and 
of  1 5s,  a  week  wages,  besides  a  cottage  of  Mr.  Brandling  Sj  which  he  lives  there, 
was  by  agreement  allowed  him  free  of  rent  and  taxes,  and  in  not  wnolly  for 
which   he,  and   his   wife  and  &mily,  by  his  permission,  lived.  ^  il^^^" 
Two  of  his  family,  being  also  workmen  for  Mr.  Brandling,  at  described  as 
wages  only,  made  tlieir  father  a  compensation  for  their  board  and  duelling 
lodging.  house. 

The  cottage  was  one  of  several  cottages  built  together  like  a 
square,  by  or  near  to  the  coUiery,  and  occupied  in  like  manner  by 
several  of  Mr.  Brafidlin^s  colliery  workmen,  some  of  whom  by 
their  hirings  were  allowed  cottages  in  addition  to  their  wages,  and 
others  not. 

It  was  objected  that  this  was  not  in  law  the  dwelling-house  of 
John  Gent,  but  of  his  master  Mr.  Brandling,  and  that  it  ought  to 
have  been  so  laid  in  the  indictment:  that  the  occupation  of  Gent 
was  merely  as  servant,  and  therefore  not  his  own  possession,  but 
the  possession  of  Mr.  Brandling,  according  to  the  doctrine  and 
authorities  stated  in  2  East,  P.  C,  c,  xv.  5. 14.  jd.  500.  (a) 

The  learned  Judge,  however,  was  of  opinion,  that  though  the 
occupation  and  enjoyment  of  the  cottage  were  obtained  by  reason 
of  Gent  being  (as  workman)  the  servant  of  Mr.  Brandling,  and 
co-extensive  only  with  the  hiring;  yet  that  his  inhabiting  the  cot- 
tage was  not,  as  in  the  cases  referred  to,  correctly  speaking, 
merely  as  the  servant  of  Mr.  Brandling,  nor  was  it,  either  as  to 
the  whole  or  any  part  of  the  cottage,  as  his  (Mr.  Brandlings) 
occupation,  or  for  his  use,  or  business,  or  that  of  the  colliery,  but 

(a)  See  also  Bex  v.  Lakenheath,  1  Bam.  &  Cresw.  531.  Rex  v.  Stock  and 
another,  2  Taui^t.  359.  S.  C.  2  Leach,  101 5.  Bex  v.  CoUett,  mde^  498.  But 
see  Bex  v.  Margetts  and  others,  2  Leach,  930. 
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ltS9*        wholly  for  the  use  and  benefit  otjohn  Gent  himself  and  his  &- 
j^^*^7       mily ;  in  like  manner  as  if  he  had  paid  rent  and  taxes  for  it  either 
Case.         out  of  higher  wages  or  otherwise.     And  even  though  the  ser- 
vant's occupation  might  in  law,  At  the  master's  dection,  be  consi- 
dered as  the  occupation  of  the  master,  and  not  of  the  servant,  yet, 
as  to  third  persons,  it  might  be  considered  as  the  occupation  dther 
of  the  master  or  servant :  the  occupation  being  for  the  use  ami 
benefit  of  the  servant,  and  not  merely,  if  at  all,  for  the  use  of  his 
master.     He  thought  therefore  that  this  case  was  distingeishaUe 
firom  th^  authorities  cited,  and  directed  the  jury  accordingly,  who 
found  the  prisoner  guilty  of  the  burglary  as  charged. 

But  the  learned  Judge  thinking,  firom  the  doctrine  laid  down 
in  some  of  the  cases,  that  it  might  be  doubted  whether  his  direo 
tioii  to  the  jury  was  rights  and  similar  cases  being  likely  frequently 
to  occur,  considered  it  proper  to  request  the  opinion  of  thk 
ivi>a^B  upon  this  point 

In  Michaelmas  term,  1823,  the  point  was  considered  by  th£ 
Judges,  who  were  of  opinion,  that  the  cottage  might  be  described 
as  the  dwelling-house  dljohn  Geni^  and  that  the  conviction  was 
r^hi. 


jggg  REX  u.  dEORGE  SHAW,  and  SARAH  his  wive, 

V— v^  AND  THOMAS  PERCIVAL. 

Indictment  on  Thb  defendants  were  tried  before  Mr,  Justice  Holroyd  at  the 
for  deUvering  WeOmotland  summer  assizes  in  the  year  1823,  upon  an  indict- 
instruments  to  ment  founded  on  the  statute  16  G.  2.  c.  31 ,5  and  charging  the  de- 
faaHtote  hi^  fendaots  with  conveying  into  a  prison  instruments  proper  to  f5u;i- 
escape  from      y^^^g  ^^  escape  of  prisoners,  and  delivering  them  to  a  prisoner  in 

Hdd  that  if  the  said  prison,  with  intent  to  aid  and  assist  such  prisoner  to  escape, 
the  record  of 

the  conviction  of  the  (trivoner,  whose  escfcpe  #fts  to  have  befin  efifetted,  is  produced  by  the  plt^ 
per  officer,  no  evidence  is  admissible  to  dispute  what  it  states:  Or  to  shew  that  it  has  never  been 
filed  amongst  the  otiber  records  of  tiie  county:  Though  the  indictment  refers  to  it  with  t^ptimt 
palet  as  remaining  amongst  those  records.  H^ld  also,  that  the  delivering  is  within  the  ad, 
though  the  prisoner  has  been  pardoned  of  the  ofience  of  which  he  was  convicted,  on  condition 
of  transportation.  And  a  party  may  be  convicted  though  there  is  no  eviddice  that  be  ioMm 
of  what  flqpecific  ofifence  the  person  he  assisted  had  been  convicted. 
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The  first  coant  was  framed  upon  the  second  section  of  the  stap        16X5* 
tute,  and  after  statuig  the  trial  of  one  John  Hewitsofh^  for  a  capi-  gl'S'  n^ 
tal  felony,  and  his  conviction  at  the  assizes,  general  gaol  delivery, 
and  general  session  of  oyer  and  terminer,  holden  at  Applebg^  in 
and  for  the  county  of  Westmorland^  on  Wednesday^  the  5th  day  of 
the  preceding  month  cfMarch^  proceeded  thus :  ^^  And  that  it  was 
then  and  there  adjudged  by  the  court  there,  that  the  said  John 
Heooitson  should  be  taken  from  thence  to  the  said  gaol  (a)  from 
whence  he  came,  and  from  thence  to  the  place  of  execution,  and 
there  be  hanged  by  the  neck  until  he  should  be  dead ;  and  the 
jurors  aforesaid  now  sworn  here  upon  their  oath  aforeaaid,  do 
further  present,  that  at  the  same  assizes,  and  general  gaol  de« 
livery,  and  general  session  of  oyer  and  terminer,  of  the  said  Lord 
the  King  holden  at  Appleby  aforesaid,  in  and  for  the  said  county 
of  Westmorland,  on  the  aforesaid  Wednesday^  to  wit,  the  5th  day 
of  March,  in  the  4th  year  aforesaid,  before  the  said  justices  of  our 
said  Lord  the  king  above  named,  and  others  their  fellows  justices 
aforesaid,  execution  of  the  judgment  aforesaid,  for  certain  rea- 
sons thereunto  moving  the  said  justices,  was  respited,  until  His 
said  Majest}r's  pleasure  with  respect  thereto  should  be  known; 
and   that  afterwards   the   said   lord   the  king  was  graciously 
pleased  to  extend  his  royal  mercy  to  and  pardon  him,  the  said 
Johi  Hewitson,  on  condition  of  his  being  transported  beyond  the 
seas  for  and  during  the  term  of  his  natural  life :  and  the  said 
intention  of  royal  mercy  to  the  said  John  Hewitson  was  afterwards 
signified  to  the  justices  aforesaid,  by  a  letter  from  the  Right  Ho- 
nourable Robert  Peel,  one  of  His  Majesty  principal  secretaries  of 
state,  and  the  said  justices  did  afterwards  order  that  the  said  John 
Hewitson  should  be  transported  beyond  the  seas  accordingly,  for 
and  during  the  term  of  his  natural  life,  as  by  the  record  thereof 
and  proceedings  remaining  anurngst  the  records  of  the  scone  court, 
in  the  copnty  q/bresaid,  more  fiiUy  appears." — It  then  charged 
that  the  defendants,  weU  knowing  the  premises,  feloniously  coih 
veyed,  and  caused  to  be  conveyed  into  His  MigesQr's  gaol  at 
Appleby  aforesaid,  in  the  said  county  of  Westmorland^  two  eUfd 
files,  five  iron  prods,  and  one  hammer,  being  instruments  prdpet 
to  &cilitate  the  escape  of  prisoners,  and  delivered,  and  caused  to 
be  delivered  the  same,  to  the  said  John  Hewitson,  **  then  and 


{a)  The  King's  gaol  at  Appleby  aforesaid,  thereinbefore  mentiooed. 


'^;s 
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1823*        there  being  a  prisoner  in  the  said  gaol,  and  committed  to  the  said 
'8  Case.   S^^  upon  and  in  execution  of  the  said  order  for  the  felony  aforesaid, 
without  the  consent  or  privity  of  James  Beaosher^  then  being  keq)er 
of  the  said  gaol  under  Sackville,  Earl  of  Thanet,  then  sheriff  of 
the  said  county  of  Westmorland^  or  any  underkeeper  of  the  said 
gaol,  which  said  files,  iron  prods,  and  hammer  were  then  and 
there  so  conveyed  into  the  said  gaol,  and  delivered  to  the  said 
John  Hewitson  as  aforesaid,  with  a  felonious  intent  to  aid  and 
assist  the  said  John  Hewitson^  so  being  such  prisoner  as  aforesaid, 
and  committed  in  execution  as  aforesaid  to  escape,  and  attempt 
to  escape  fh>m  and  out  of  the  said  gaol,  against  the  form  of  the 
statute,"  &c. 

The  second  count  was  upon  the  first  section  of  the  same  statute, 
and  afler  the  like  statement  of  the  proceedings  and  record  against 
John  Hewitson^  it  charged  that  the  defendants,  well  knowing  the 
premises,  feloniously  aided  and  assisted  the  said  John  Heasiison^ 
a  prisoner  in  the  said  gaol,  and  in  the  custody  of  the  said  James 
Bewshery  in  execution  of  the  said  order,  to  attempt  to  make  his 
escape,  from  and  out  of  the  said  gaol,  against  the  form  of  the 
statute,  &c. 

To  prove  the  record  of  the  proceedings  against  Jbin  Hewiston^ 
Mr.  Newstead  the  deputy  clerk  of  assize  was  called,  who  pro- 
duced a  written  parchment,  as  the  record  of  that  conviction.  He 
then  stated  on  his  examination  that  he  was  the  proper  officer  to 
make  up  the  record,  that,  upon  an  application  to  do  so,  he  had 
made  it  up  during  the  time  he  had  been  on  that  present  circuit ; 
but  that  it  had  never  yet  been  filed  of  record  any  where.  He 
further  stated  that  he  had  drawn  up  the  record  firom  the  indict- 
ment, from  the  minutes  in  the  minute-book,  (which  he  then  pro- 
duced), and  from  the  order  for  the  transportation  of  Jofm  Hemt- 
son,  which  was  in  the  possession  of  the  gaoler :  and  that  the  in- 
dictment had  been  sent  to  him  by  his  son,  by  his  direction  and 
authority,  from  a  closet  at  York  where  it  was  kept. 

Upon  this  evidence  it  was  objected  by  the  counsel  for  the  de- 
fendants, that  this  document  had  not  yet  become  a  record,  as  it 
had  not  been  filed,  or  deposited  amongst  the  records,  and  that  it 
could  not  be  read  in  evidence  as  such.  But  the  learned  Judge 
thought  otherwise,  and  it  was  read  in  evidence,  (a) 

(a)  The  objection  was  rather  supported  by  the  allegation  in  each  count  of 
the  indictment^  in  these  words,  "  As  by  the  record  thereof,  and  proceedings 
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Upon  that  and  the  other  evidence  given  at  the  trials  the  de-        1823. 
fisndants  George  Shaw  and  Thomas  Percival  were  convicted,  and   gl  w»g  case, 
received  judgment  of  transportation  for  seven  years,  and  the  de- 
fendant Sarah  was  acquitted. 

This  conviction  proceeded  upon  evidence,  applicable  only  to 
the  first  count ;  there  being  no  evidence  of  an  actual  aiding  or 
assisting  Hewitson  to  escape,  or  to  attempt  to  escape  (the  charge 
made  in  the  second  count),  unless  the  conveying  and  delivering 
of  the  instruments,  in  manner  and  with  the  intent  stated  in  the 
first  count,  could  be  deemed  an  aiding  or  assisting  him  to 
attempt  to  escape  within  the  intent  and  meaning  of  the  first  sec- 
tion of  the  statute :  an  attempt  which  it  was  proved  he  after- 
wards had  ineffectually  made,  by  means  of  some  of  those  instru- 
ments. 

Several  objections  were  made,  partly  in  the  course  of  the  trial, 
and  partly  afterwards  in  arrest  of  judgment.  Those  objections 
were,  that  this  was  not  a  case  within  the  statute ;  the  indictment 
showing  that  Hewitson  had  been  pardoned  of  the  capital  felony 
of  which  he  had  been  convicted ;  that  the  conveying  and  deli- 
vering of  the  instruments  might  have  been  within  the  consent  or 
privity  of  the  underkeeper  of  the  gaol ;  and  that  there  was  no 
evidence  that  the  defendants  knew  of  what  particular  ofience 
Hewitson  had  been  convicted.  And  a  further  objection  was 
taken  as  to  the  defendant  Percival;  namely,  that  the  offence 
with  which  he  was  charged  being  made  a  felony,  the  acts  which 
he  was  proved  to  have  done  made  him  only  an  accessary  before 
the  fact,  and  not  a  principal;  and  that  if  such  accessaries  were 
within  the  statute,  he  ought  to  have  been  indicted  as  an  accessary 
and  not  as  a  principal. 

Notwithstanding  these  objections,  judgment  was  given  upon 
the  conviction,  with  a  direction  to  prevent  its  being  carried  into 
execution,  until  the  opinion  of  the  Judged  should  be  obtained. 

remaining  -amongst  the  records  of  the  tame  court,  in  the  county  aforesaid, 
more  fully  appears.**  As  to  the  principle  upon  which  the  objection  proceed-* 
ed,  see  Bull.  N. P.  SS6.  S38.  1  Phil.  Evtd.  387,388 ;  and  AdamlhwaUe  v.  Synge, 
4  Campb.  372.  S.G.  1  Stark.  N.  P.  183.  And  a  question  might  be  made  in  the 
case  of  a  writing  being  fraudulently  altered  or  stolen  before  filing  it,  or  depo- 
titifig  it  amongst  the  records,  vix.  Whether  an  indictment  would  lie  for  foigery 
oi'^tealing  a  record  against  the  statute  8  Hen,  6.  c,  1 2.  «.3.  Sea  9  East,  P.  C 
596,  885. 

M  M 


S50  CROWN  CASES  R£S£RVED. 

1®^-  It  was  proved  upon  the  trial,  that  Hewitson  was  closely  oon- 

Sbaw*8  Caie.  ^i^^  ^^  the  felon's  side  of  the  gaol,  and  that  the  defendant 
Shaw  was  a  prisoner  on  the  debtor's  side ;  that  the  defendant  Per^ 
civalf  by  the  desire  of  ShaWf  procured  the  instruments  and  con- 
veyed them  into  the  gaol,  with  the  criminal  intent  allied,  by 
the  means  of  Shcea/s  wife,  who  was  privy  to  the  design ;  but 
that  Percival  was  not  present,  or  in  the  gaol,  when  th^  were 
delivered  either  to  Shaw  or  to  Hewitson.  The  keeper  of  the  gaol 
stated,  in  his  evidence,  that  there  was  no  underkeeper,  but  that 
he  had  a  boy  of  the  age  of  seventeen  years  to  assist  him  in  keq>- 
ing  the  gaol,  which  boy,  however,  had  no  authority  to  do  any 
thing  but  what  the  keeper  specially  directed  him  to  do.  At 
the  time  of  the  trial  the  boy  was  absent  at  some  distant  place, 
and  was  not  called  as  a  witness  on  either  side. 

It  further  appeared,  that  neither  the  extension  of  the  zoyal 
mercy,  nor  the  signification  thereof,  nor  the  order  of  transport* 
ation  thereon,  were  made  during  tlie  continuance  of  the  assizes 
at  which  the  conviction  took  place,  but  afterwards :  and  there- 
fore  an  order  of  that  court  for  transportation  ought  not  to  have 
been  made  according  to  the  statute  56  G.  8.  r.27.  (a)  The 
order  produced  and  proved  was  made  and  issued  after  those 
assizes  by  the  clerk  of  assize,  which  was,  as  he  informed  the 
learned  Judoe,  agreeable  to  the  usual  practice:  but  it  seemed  to 
the  learned  Judge  that  it  ought  to  have  been  the  order  of  ths 
Judge  before  whom  the  felon  had  been  convicted,  or  of  a 
Judoe  of  one  of  the  courts  of  Westminster^  pursuant  to  the  di- 
rections of  that  statute. 

No  proof  of  the  extension  of  mercy,  or  of  the  signification 
thereof  was  given,  except  by  the  record  above  mentioned,  and 
by  the  recitals  in  the  order  of  court;  and  it  fiirther  seemed  to 
the  learned  Judge,  that  unless  it  could  be  considered  that 
Hewitsan  (notwithstanding  the  allegations  of  the  extension  of 
mercy,  and  the  signification  thereof,  and  the  order  of  transport- 
ation) was  still  remaining  in  custody,  in  execution  of  or  under 
the  judgment  for  the  capital  ofience,  and  that  those  allegatiiMis 
were  surplusage,  objections  might  arise,  either  as  to  the  want 
of  legal  proof  of  those  allegations,  or  as  to  the  manner  and  form 


(a)  Continued  by  1  &  2  (?.  4.  c,  €. 
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in  which  those  allegatioiis  were  made,  with  respect  to  the  requi- 
site certainty  of  time,  place,  &c. 

It  also  seemed  to  the  learned  Judge,  that  it  might  be  proper 
for  THE  Judges  to  consider  whether  any  and  what  alteration 
should  be  made  in  the  present  practice  of  issuing  the  orders  in 
question,  after  the  termination  of  the  assizes. 

The  case  was  considered  by  the  Judges  in  Michaelmas  term, 
1823,  when  they  were  unanimous  that  the  record,  coming  from 
the  proper  custody,  must  have  full  credit  and  could  not  be 
impeached;  and  that  Shaw  and  Percival  were  properly  con- 
victed of  having  caused  the  instruments  to  be  delivered.  As  to 
the  objection  of  there  not  being  any  evidence  that  the  prisoners 
knew  of  what  offence  Heanison  had  been  convicted,  the  Judges 
were  of  opinion  that  this  was  immateriaL 


REX  V.  SAMUEL  YOKE.  vJ!!L^ 

* 

I  RE  prisoner,  Samuel   VokCf  was  tried  before  Mr.  Justice  Upon  an  in- 
BOrrough,  at  the  Somerset  summer  assises  in  the  year  ]  823.       maliciously 

The  first  count  of  the  indictment  charged,  that  the  said  Samuel  shooting^,  if  it 
ybke  on,  &c.,  at,  &c.,  one  Thomas  Pearce  feloniously,  wiliully,  able,  whether 
maliciously,  unlawfully,  and  of  his  malice  aforethought,  did  as-  ^^^  shootong 
sault,  and  with  a  certain  gun  loaded  with  gunpowder  and  divers  dentordesign, 
leaden  shot,  tlien  and  there  feloniously,  &c.  did  shoot  at  the  said  Ej^J^I^  the 
Thomas  Pearce,  and  that  the  said  Samuel  Yoke  with  the  said  gun  prisoner  at 
again  loaded  w^ith  other  gunpowder  and  other  shot,  feloniously,  intentionally 
&c,  then  and  there  again  did  shoot  at  the  said  Thxmas  Pearce,  shot  at  the 
xoith  intent  in  so  doing  {that  is  to  say)  in  so  as  aforesaid  shooting 
at  thA  said  Thomas  Pearce,  and  by  means  thereof,  feloniously, 
wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  him 
the  said  Thomas  Pearce,  against  the  statute,  &c. 

The  second  count  varied  from  the  former  only  in  stating  the 
intent  to  be  to  maim  and  disable,  omitting  malice  aforethought 

The  third  count  was,  with  intent  to  do  him  some  grievous 
bodily  harm. 

M  M  t 
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1623.  The  fourth  count  charged,  that  the  prisoner  at,  Soc^  after- 

^  '  /  p  '  wards  (to  wit)  on  the  day  and  year  aforesaid^  in  and  upon  the 
said  Thonuis  Pearce,  with  force  and  arms  feloniously,  wilfully^ 
maliciously,  and  unlawfully  did  make  an  assault,  and  with  a 
certain  other  gun  then  and  there  loaded  with  gunpowder  and 
divers  leaden  shot  at  the  said  Thomas  Pearce  feloniously,  wfl- 
fiilly,  maliciously,  unlawfiilly,  and  of  his  malice  aforethought, 
then  and  there  did  shoot,  with  intent  in  so  doing  (that  is  to  say) 
in  so  shooting  at  the  said  Thomas  Pearce  as  q/bresaid^  and  by 
means  thereof,  wilfully  and  feloniously,  and  of  his  malice  afore- 
thought, to  kill  and  murder  him  the  said  Thomas  Pearce,  against 
the  statute,  &c. 

llie  fiflh  and  sixth  counts  varied  firom  the  fourth  as  the 
second  and  third  from  the  first,  omitting  malice  aforethought 

Thomas  Pearce  proved,  that  on  the  3d  July  last,  be  was  game- 
keeper to  Lord  Glastonbury,  for  the  manor  of  Compton  Dunden^ 
in  the  county  of  Somerset.  On  that  day  he  went  to  the  said 
manor;  he  was  on  horseback,  but  lefl  his  horse  in  some  furze, 
because  he  saw  a  man  with  a  gun ;  he  went  to  the  man  who  was 
the  prisoner,  and  asked  him  what  he  ^v&s  about,  and  told  him  he 
was  doing  a  wrong  thing,  and  giving  him  a  great  deal  of  trouble; 
and  asked  him  why  he  did  so.  Pearce  had  known  the  prisoner 
for  several  years.  He  then  asked  him  if  he  had  taken  out  a 
certificate,  and  being  answered  that  he  had  not,  he  asked  him 
why  he  went  about  so ;  upon  which  the  prisoner  said,  **  You 
can  pardon  me,  can't  you  ?"  Pearce  told  lum  he  could  not ; 
upon  which  the  prisoner  said  he  would  go  any  where  with  him. 
Pearce  then  proposed  that  the  prisoner  should  go  down  to  Mr. 
Byal,  Lord  Glastonbunfs  steward,  and  said  that  if  Mr.  Byal 
would  pardon  him,  he  should  have  no  objection  ;  and  the  pri- 
soner assented  to  go  with  him.  Pearce  observed  that  the  ram- 
rod of  the  prisoner's  gun  was  broken  short  off  in  the  middle. 
They  walked  along  together,  until  they  came  near  to  the  horse 
which  was  about  sixty  yards  off,  when  Pearce  went  on  before 
him  towards  the  horse,  and  when  he  was  at  a  short  distance 
from  the  prisoner,  the  prisoner  fired  at  his  back,  but  said  no- 
thing.  Pearce  attempted  to  turn  round  and  saw  the  prisoner 
running,  and  attempted  to  run  afker  him,  but  his  back  seemed 
to  be  broken,  and  he  could  not  get  on  at  all.  Pearce  then 
turned  back  to  the  horse,  and  after  getting  upon  it,  was  making 
his  way  home  to  a  place  called  Butley,  about  two  miles  off,  and 
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had  got  about  half  a  mile  on  his  road,  at  a  place  where  there  IS28* 
was  a  hedge  on  each  side,  when  he  saw  the  prisoner  again  in  Voke's  C 
the  lowest  part  of  one  of  the  hedges,  and,  the  moment  he  looked 
round  at  him,  the  prisoner  again  fired  his  gun,  the  discharge 
from  which  beat  out  one  of  Pearc^s  eyes  and  several  of  his 
teeth,  but  did  not  cause  him  to  fall  from  his  horse.  Between 
the  first  and  second  firing  was  about  a  quarter  of  an  hour :  and 
when  the  prisoner  fired  the  last  time,  he  was  not  at  a  greater 
distance  from  Pearce  than  three  or  four  yards. 

In  the  course  of  the  trial  it  was  su^ested  that  the  prosecutor 
ought  not  to  give  evidence  of  two  distinct  felonies.  But  the  learned 
Judge  thought  it  unavoidable  in  this  case;  as  it  seemed  to  him 
to  be  one  continued  transaction  in  the  prosecution  of  the  general 
malicious  intent  of  the  prisoner.  Upon  another  ground  also  the 
learned  Judge  thought  such  evidence  proper.  The  counsel  for 
the  prisoner,  by  his  cross  examination  of  Pearce^  had  endeavoured 
to  shew  that  the  gun  might  have  gone  off  the  first  time  by  acci- 
dent: and  although  the  learned  Judge  was  satisfied  that  this 
was  not  the  case,  he  thought  the  second  firing  was  evidence  to 
show  that  the  first,  which  had  preceded  it  only  one  quarter  of  an 
hour,  was  wilful,  and  to  remove  the  doubt,  if  any  existed,  in  the 
minds  of  the  jury. 

At  the  close  of  the  evidence,  the  prisoner's  counsel  objected  that 
the  first  three  counts  were  bad,  because  each  contained  charges 
of  two  distinct  and  separate  felonies :  and  that  each  of  the  first 
three  counts  was  bad  also,  on  the  ground  of  uncertainty,  there 
being  two  shootings  in  the  first  count,  and  the  reference  by  the 
words,  *^  with  tnteftt  in  so  doings  (that  is  to  say)  in  so  as  aforesaid 
shooting,'*  not  sufficiently  extending  to  both  shootings. 

The  prisoner's  counsel  also  objected  that  the  second  and  third 
counts  were  bad  for  not  referring  distinctly  to  the  shootings  in 
those  respective  counts,  but  to  the  shooting  ^^  as  aforesaid^*  which 
extended  to  all  the  shootings  before  mentioned,  and  not  to  the 
shooting  **  last  aforesaid^*  in  the  usual  form :  and  he  urged  that 
the  latter  objection  extended  also  to  the  last  three  counts. 

The  learned  Judge  thought  it  unnecessary  to  give  any  opinion 
as  to  the  first  objection  to  the  first  three  counts,  because  each  of 
the  last  three  counts  contained  a  charge  of  one  felony  only. 

As  to  the  other  objections  the  learned  Judge  thought  that  they; 
were  unfounded,  because  it  seemed  to  him  that  the  words  ^^  naith 
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1823.  intent  in  so  doing  (that  is  to  say)  in  so  s?iooting  at  ike  said  Thomas 
Pearce  as  q/bresaid^"  in  each  count  were  grammaticaUy  and  le- 
gally referable  to  the  last  antecedent  matter. 

The  jury  found  the  prisoner  guilty. 

The  learned  Judge  passed  sentence  upon  him^  but  respited  the 
execution  in  order  that  he  might  request  the  opinion  of  the  learned 
Judges,  as  to  the  propriety  of  the  conviction. 

In  Michadmas  term,  1823,  the  Judges  considered  this  case, 
and  were  of  opmion  that  the  evidence  was  properly  received,  and 
the  prisoner  rightly  convicted. 
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Acceptance. 

See  Forgery,  29»  SO. 

ACCESSARY. 

See  Principal  and  Accessary. 

ACCOMPLICE. 

An  accomplice  does  not  require  confirmation  as  to  the  person 
charged,  provided  he  is  confirmed  m  the  particulars  of  his 
story.     Hex  \,  Bti'kett  andBrady.  Page  251 

ADMIRALTY. 

1.  A  prisoner  was  indicted  for  maliciously  shooting;  the 
offence  was  within  a  few  weeks  after  the  39  G.  3.  c,  37. 
passed,  and  before  notice  of  it  could  have  reached  the  place 
where  the  offence  was  committed.  On  case  the  Judges 
thought  he  could  not  have  been  tried  if  the  39  G.  3.  c.  37* 
had  not  passed,  and,  as  he  could  not  have  known  of  that 
act,  they  thought  it  right  he  should  have  a  pardon.  Bex  v. 
Bailey.  1 

2.  Held  that  tlie  Admiralty  had  no  jurisdiction  to  try  an  offence 
against  the  statute  11  G.  1.  c.  29.  in  procuring  the  destruc- 
tion of  a  ship  of  which  the  prisoners  were  the  owners,  there 
being  no  evidence  of  any  act  of  procurement  done  upon  the 
high  seas  within  the  jurisdiction  of  the  Admiralty.  Bex  v. 
Easterby  and  Macfarlane.  37 

3.  Piratically  stealing  a  ship's  anchor  and  Cible  is  a  capital 
offence  by  the  marine  laws,  and  triable  under  the  28  H.  8«, 

'^the  39  G.  3*.  tf.  37.  not  extending  to  this  case.  The  stealing 
is  equally  an  offence,  though  the  master  of  the  vessel  concur 
in  it,  and  though  the  object  is  to  defriiud  the  underwriters, 
not  the  owners.     Bex  v.  Curling  and  others.  123 
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ADMIRALTY  —  continued. 

4.  If  a  prisoner  of  war  abroad  enter  on  board  an  EngliA  mer- 
chant ship,  and,  whilst  in  that  capacity,  commits  an  oflence 
upon  an  Englishman  in  a  foreign  country,  he  cannot  be  tried 
for  it  here  under  the  S3  H.  8.  c.  23.  and  the  43  G.  3.  c.  1  IS. 
Rex  V.  Depardjo.  Page  I^^ 

5*  Held  that  the  commissioners  under  the  28  H.  8.  c,  15.  are 
not  restricted  to  places  which  are  without  the  body  of  any 
county.  When  the  haven,  &c.  is  within  the  body  of  a  county 
the  common  law  tribunals  have  also  a  concurrent  jurisdic- 
tion.    Rex  V.  Bruce.  243 

6.  Prisoner  was  capitally  convicted  at  the  Admiralty  sessicms 
for  maliciously  stabbing,  upon  the  43  G.  3.  c.  58.  Held, 
that  as  the  statute  only  made  the  offence  capital  if.  commit* 
ted  in  England  or  Ireland^  it  was  not  so  if  committed  at  sea. 
Rex  V.  Amarro.  286 

7.  A  British  subject  is  indictable  under  the  33  H.  8.  c.  23.  for 
the  murder  of  another  British  subject  though  the  murder 
was  committed  within  the  dominion  of  a  foreign  state. 
Stating  in  the  indictment  that  the  person  murdered  was,  at 
the  time,  in  the  Kin^s  peace^  is  sufficient  to  show  that  he  was 
a  British  subject.  The  conclusion  in  the  indictment,  that 
the  offence  was  against  the  Kin^s  peace  shows  suffici^itly 
that  the  prisoner  was  a  British  subject.  For  a  common  law 
felony  committed  abroad,  but  made  triable  here  under  the 
33  H.  8.  c.  23.  the  indictment  need  not  conclude  contra  Jbr- 
mam  statuti.     Rex  v.  Sawyer.  294 

AFFRAY. 

Killing  in  an  affinay.  Qu.  Whether,  under  the  circumstances, 
it  amounted  to  murder  ?    Rex  v.  Rankin  and  others        43 

ANATOMISING. 

See  Murder,  2. 

ANIMALS,  Larceny  of. 
See  Larceny,  1 7.  23, 24. 

ALTERATION. 

1.  Altering  a  bill  from  a  lower  to  a  higher  sum  is  forging  it^ 
and  a  person  may  be  indicted  on  the  7  G.  2.  c  22.  for^;^- 
ing  such  an  instrument,  though  the  statute  has  the  word 
alter  as  w^Il  as  forge.  It  was  held  no  ground  of  defisnoe 
that  before  the  alteration  it  had  been  paid  by  the  drawer  and 
re-issued.     Rexv.  Teague.  83 
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ALTERATION — continued. 

2.  Altering  a  banker's  one  pound  note  by  substituting  the 
word  ten  for  the  word  one,  held  to  be  forgery.  Bex  v. 
Post.  Page  101 

3.  If  a  note  be  made  payable  at  a  country  banker's,  of*  at  their 
banker's  in  London^  substituting  another  place  for  one  of  the 
places  named,  by  introducing  a  piece  of  paper  over  the 
names  of  the  London  bankers,  containing  the  names  of  an- 
other banking  house  in  London,  is  forgery.  Bex  v. 
Treble.  164 

4«  Discharging  an  indorsement  and  inserting  another  may,  in 
an  indictment  for  forging  or  uttering  a  bill  of  exchange,  be 
described  as  altering  an  indorsement.  Bex  v.  Birkett  and 
Brady.  251 

APPREHENSION. 
See  Deer. 

APPRENTICE. 

See  Embezzlement,  2. 

It  is  an  indictable  o£fence  to  refuse  or  neglect  to  supply  neoes* 
saries  to  a  child,  servant,  or  apprentice  whom  a  person  is 
bound  by  duty  or  contract  to  provide  for,  if  such  child,  &c. 
be  of  tender  years  and  unable  to  provide  for  itself.  An  in- 
dictment against  a  master  for  not  providing  necessaries  for 
his  apprentice  ought  to  state  that  the  apprentice  was  of  ten- 
der years  and  unable  to  provide  for  itsel£  If  the  charge  is 
that  the  prisoner  received  the  child  as  an  apprentice,  an  in- 
denture importing  that  a  former  master,  with  the  child's 
consent,  bound  the  child,  will  be  sufficient  evidence  of  the 
receiving  as  an  apprentice,  though  such  indenture  is  executed 
by  a  stranger  as  trustee  for  a  former  master,  and  not  in  the 
former  master's  name.     Bex  v.  Friend  et  ax.  20 

APPROVER. 

1.  A  king's  evidence  is  not  entitled  as  matter  of  right,  to  be 
exempt  from  being  prosecuted  for  other  offences  at  the  same 
assizes  at  which  he  has  been  a  witness  for  the  crown.  Bex 
V.Lee.  861 

2.  A  king's  evidence  is  not  entitled,  as  matter  of  right,  to  be 
exempt  from  being  prosecuted  for  other  ofiences.  Bex  v. 
Brunton.  454 

ARREST. 

Killing  an  officer  will  be  murder,  though  he  has  no  warrant, 
and  was  not  present  when  the  felony  was  committed,  but 
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A  R  REST — continued. 

takes  the  party  upon  a  charge  only,  and  though  that  char^ 
does  not  in  terrns  spedfy  all  the  particulars  necessary  to  con- 
stitute the  felony.     Bex  v.  Ford.  Page  929 

ARSON. 

1.  In  an  indictment  on  9  G.  1.  c.  22.  for  settii^  fire  to  a  hay 
stack,  it  is  no  answer  to  the  charge  that  the  prisoner  had  no 
malice  or  spite  to  the  owner  of  the  stack.  It  is  not  neces- 
sary to  aver  in  the  indictment  that  the  stack  ^  tbos  thereby 
buTfUJ^     Bex  V.  Salmon.  26 

2.  An  indictment  for  arson,  with  intent  to  defraud  an  insurance 
company^  cannot  be  supported  if  the  policy  cannot  be  re- 
ceived in  evidence  for  want  of  a  proper  stamp.  If  there  is 
an  alteration  upon  the  policy  to  make  it  applicable  to  another 
house  to  which  the  goods  have  been  removed,  and  that  alter- 
ation is  not  stamped,  the  indictment  cannot  be  supported. 
Bex  v.  Gilson.  1 88 

S.  The  prisoner  was  indicted  for  setting  fire  to  a  mill,  with 
intent  to  injure  the  occupier  thereof.  Held,  that  an  injury 
to  the  mill  being  the  necessary  consequence  of  setting  fire 
to  it,  the  intent  to  injure  might  be  inferred,  for  a  man  must 
be  supposed  to  intend  the  necessary  consequence  of  his  own 
act.  The  43  G.  3.  c.  58.  extends  to  cases  which  were  before 
punishable  under  9  G.3.  c.  29.,  and  is  not  restricted  to  cases 
which  before  were  not  felonies  without  clergy,  Bex  v.  Far" 
rington.  207 

4.  A  building  within  the  curtilage  (as  a  school-room)  is  ^<  an 
outhouse"  within  the  9  G.  1 .  c.  22.  though  not  of  the  ordinary 
description  of  outhouses.     Bex  v.  Winter.  295 

ARTIFICERS. 

An  indictment  for  seducing  an  artificer  was  found  at  the  gene- 
ral sessions  of  oyer  and  terminer  and  general  session  of  the 
peace  for  Middlesex^  and  was  tried  at  the  Old  Bailey.  •  The 
Judges  held,  that  the  statutes  5  G.  1.  c.27.  and  23  G.  2.  c.lS. 
gave  no  authority  to  prefer  such  an  indictment  at  such  a 
sessions,  and  judgment  arrested  accordingly.  Bex  v. 
Hewitt.  158 

ASSAULT. 

1.  If  a  master  takes  indecent  liberties  with  a  female  scholar 
without  her  consent,  though  she  does  not  resist,  he  b  liaUe 
to  be  punished  as  for  an  assault    Bex  v.  Nickol.  ISO 
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ASSAULT — continued. 
Q.  2.  7G.2.C.2L  A  stick  held  to  be  an  ^^  offensive  weapon'' 

within  this  statute,  though  not  of  extraordinary  size,  and 
though  it  might  in  general  be  used  as  a  walking  stick.  See 
now  4  G.  4«  c.  54.     Bea:  v.  Johnson.  Page  492 

AVERMENT. 

See  Arson,  1.  Corporations,  1.  Foroery,"*!!.  Indict- 
ment, 1,2.  18. 

BAILEE. 

See  Larceny,  6, 7*  22.  31. 

BANK  OF  ENGLAND. 

Forgery.  The  Bank  having  preferred  bills  for  uttering,  and 
having  in  possession  in  respect  of  the  same  note,  and  having 
elected  to  proceed  on  the  bill  for  having  in  possession. 
Held,  that  although  facts,  sufficient  to  support  the  capital 
charge,  were  made  out  in  proof,  an  acquittal  for  the  minor 
offence  ought  not  to  be  directed,  because  the  whole  of  the 
minor  offence  was  proved,  and  it  did  not  merge  in  the  larger. 
It  is  not  necessary  that  the  signing  clerk  at  the  Bank  should 
be  produced,  if  witnesses  acquainted  with  his  hand-writing 
state  that  the  signature  to  the  note  is  not  in  his  hand-writing. 
The  Bank  may  elect  to  proceed  on  indictments  for  the  lesser 
offence,  although  indictments  have  been  found  for  tlie  capital 
charge.  378 

BANK  NOTES. 

See  Embezzlement,  1 . 

Bank  notes  are  not  money,  goods,  wares,  &c.,  within  the 
SO  G.  2.  c.  24.     Rex  v.  Hill.  ^90 

BANK  POST  BILL. 

See  Indictment,  41. 

BANK  AGENT. 

See  Forgery,  Id. 

BANKERS. 

1.  Stealing  re-issuable  notes  after  they  have  been  paid,  and 
before  they  have  been  re-issued,  does  not  subject  the  party 
to  an  indictment  on  the  2  G.2.  c.25.  for  stealing  notes ;  but 
he  may  be  indicted  for  stealing  the  paper  with  valuable 
stamps  upon  it.     Rea:  v.  Clark.  181 

2.  Secreting  a  letter  containing  country  bank  notes  paid  in 
London  and  jwi  re-isstied,  holdeii  to  be  witliin  the  statute 
7  G.3.  c.  50.     Rex  V.  Ranson.  232 
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BANKRUPT. 

1.  If  an  indictment  against  a  bankrupt  for  concealing  pro- 
perty, in  stating  the  proper^  does  not  sufficiently  specify 
particular  parts  of  it,  though  it  may  sufficiently  specify 
others,  and  those  specified  may  be  of  the  necessary  Talne, 
the  indictment  will  be  bad,  because  the  statement  as  to  the 
parts  not  specified  tends  to  embarrass  the  prisoner.  Where 
value  is  essential  to  constitute  an  offence,  and  the  Talue  is 
ascribed  to  many  articles  collectively,  the  offisnce  must  be 
made  out  as  to  every  one  of  those  articles,  for  the  grand 
jury  has  ascribed  that  value  to  all  those  articles  colledrxfy. 
Rex  V.  Forsyth,  Page  274 

2.  If  a  bankrupt  surrenders  to  his  commission,  and,  at  the  time 
of  such  surrender,  refuses  to  answer  particular  questions  con- 
cerning his  proper^,  but  takes  the  oath  and  assigns  as  his 
reason  for  not  answering,  that  he  intends  to  dispute  the 
commission,  the  refusal  to  answer  such  questions  will  not  be 
a  capital  offence  within  the  5  G.  2.  c.  30.  s.l.   Bex  y.  Fa^e.  S9i 

BANNS. 

See  Bigamy,  4. 6,  7- 

BASTARDS. 

See  IvDicnfENT,  24.  26. 

1.  Upon  a  trial  on  the  coroner's  inquest  for  the  murder  of  a 
bastard  child,  a  woman  may  be  found  guilty  of  ocmcealment 
under  the  43  G.  3.  r.  58.  5. 4.     Sex  v.  Mi^fnard,  240 

2.  A  woman  may  be  found  guilty  of  oooceahnent  within  the 
43  G.  3.  c.  58.  &  3.,  though,  fix>m  appearances,  it  was  pro- 
bable the  child  was  still-bom,  and  although  the  birth  was 
probably  known  to  an  accomplice.     Bex  v.  Cornwall.     336 

BIGAMY. 

1.  On  a  trial  for  bigamy  the  registry  of  the  first  marris^ 
'  stated  to  be  by  licence  generally  without  saying  by  consent 

of  parents  or  guardians.  The  prisoner  proved  that  he  was 
an  infant  at  the  time,  and  that  his  parents  were  never  known 
to  have  been  in  England.  The  Judge  held  this  prima  Jade 
evidence  that  the  first  marriage  was  without  consent  iS  pa^ 
rents  or  guardians,  and  that  the  jury  might  have  acquitted 
the  prisoner  if  such  evidence  was  unanswered.  jBctt. 
James.  17 

Bex  V.  Morton.  .19  noiis. 

2.  When  the  marriage  is  by  licence,  and  the  party  is  underage 
at  the  time  of  such  marriage,  it  is  necessary  on  the  part  of  the 
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BIGAMY  —  continued. 

prosecution  to  give  evidence  of  the  consent  required^by  the 
marriage  act,  26  G.  2.  c.  SS.  s.  1 1.     Rex  v.  Butler,  Page  61 

3.  When  the  prisoner  having  been  apprehended  for  another 
ofience  is  detained  in  the  same  county  for  bigamy,  the  de- 
tainer is  such  an  apprehension  as  will  warrant  the  indicting 
him  in  that  county  under  the  IJac.  I.  c.  11.  Rex  v.  GordofL  48 

4.  If  the  marriages  are  proved  by  a  person  present  at  them,  it 
is  not  necessary  to  prove  the  registration,  or  licence,  or 
banns.  And  it  seems  that  the  assuming  a  fictitious  name 
upon  the  second  marriage  will  not  prevent  the  of&nce  from 
being  complete.    Rex  v.  AUzson.  109 

5.  On  an  indictment  for  bigamy,  where  the  first  marriage  is  in 
Englandj  it  is  not  a  valid  defence  to  prove  a  divorce  ct  vin- 
culo matrimonii  out  of  England  before  the  second  marriage^ 
founded  on  grounds  on  which  a  marriage  cannot  be  dissolved 
a  vinculo  matrimonii  in  England^    Rex  v.  LMey.  2S7 

6.  On  an  indictment  for  bigamy,  if  the  first  marriage  was  by 
banns,  it  is  no  objection  that  the  parties  did  not  reside  in  the 
parish  where  the  banns  were  published  and  the  marriage 
celebrated.     Rex  v.  Hind.  253 

7.  If  the  prisoner  write  down  the  names  for  the  publication  of 
the  banns,  he  will  be  precluded  thereby  from  saying  that 
the  woman  was  not  known  by  the  name  he  delivered  in,  and 
that  she  is  not  rightly  described  by  that  name  in  the  indict- 
ment.    Rex  V.  Edwards.  283 

BILLS  OF  EXCHANGK 

See  Forgery,  14.24.29,  30.     Indictment,  16. 

Rex  V.  Hunter  511 

A  bill  upon  the  commissioners  of  the  navy  for  pay,  may  be  a 
bill  of  exchange,  although  it  is  not  such  an  instrument  as 
the  35  G.  3.  c.  94.  warrants.     Rex  v.  Chiskolm.  297 

BILLS,  Finding. 

If  witnesses  go  before  the  grand  jury  without  being  sworn, 
and  the  bill  is  found,  and  the  prisoner  tried  and  convicted, 
it  is  proper  to  recommend  him  for  a  free  pardon.  Rex  v. 
Dickinson.  401 

BLACK  ACT. 

See  Arson,  1.     Indictment,  17- 

] .  Breaking  down  the  head  or  mound  of  a  fish-pond  is  not  a 

felony  within  the  9  G.  1.  c.  22.,  if  the  only  object  in  so  doing 

is  to  steal  the  fish.     Sembky  That  the  statute  9  G.l.  c.  22. 

applies  only  to  cases  of  wanton  and  malicious  mischief. 

Rex  V.  Ross.  10 
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BLACK  ACT— continued. 

2.  Wounding  a  horse  out  of  malice  to  the  owner  is  an  o&nce 
within  the  Black  Act,  9  GA,c  22.^  though  the  wound  is  not 
permanent  and  the  horse  is  likely  to  recover.  Bt^  v. 
Haywood.  Page  16 

3.  Pigs  are  cattle  within  the  meaning  of  the  9  G»l.cS9. 
Bex  V.  Chappie.  77 

4.  A  building  within  the  curtilage  (as  a  schoot-room)  is  an 
<^  outhouse*'  within  the  9  G.l.  c.  22.,  though  not  of  the  or- 
dinary  description  of  outhouses.     Rex  y.  Winter.  295 

5.  Cutting  doom  a  tree  is  sufficient  to  bring  the  case  within  the 
9  G.  1 .  c.  22.,  though  the  tree  is  not  thereby  totally  destroyed. 
Dwarf  apple  and  pear  trees  bearing  fruit  are  trees  within 
the  statute.  To  bring  the  case  within  the  9  G.  1.  the  act 
must  be  done  from  malice  against  the  owner.  See  now  die 
4  G.  4.  c.  54.    Bex  v.  Taylor.  375 

6.  Maliciously  killing,  &c.  cattle  within  9  G.  1.  c.  22.  &  1.,  held, 
that  the  malice  must  be  against  the  ovmer  of  the  catde,  and 
not  agdnst  a  servant  or  relative  of  the  owner.  See  now 
4  G.  4.  c.  54.  5. 2.     Bex  v.  Austen.  490 

BREAKING. 

See  Burglary,  S.  12. 16,  17. 

BURGLARY. 

1.  Where  the  owner  has  never  by  himself^  or  by  any  of  bis 
family,  slept  in  the  house,  it  is  not  his  dwelling-hoose  so  as 
to  make  the  breaking  thereof  burglary,  thoogb  he  has  used 
it  for  his  meals  and  all  the  purposes  of  h»  business.  Bex  v. 
Martin  and  another.  108 

2.  When  a  servant  has  part  of  a  house  for  his  own  occupa- 
tion, and  the  rest  is  reserved  by  the  proprietor  for  other 
purposes,  the  part  reser\'ed  cannot  be  deemed  part  of  the 
servant's  dwelling-house,  and  it  will  be  the  same  if  any 
other  person  has  part  of  the  house  and  the  rest  is  reserved. 
Bexv.  fVtlson.  115 

3.  The  prisoner  broke  out  of  a  cellar  by  lifting  up  a  heavy 
flap,  by  which  the  cellar  was  closed  on  the  outside  next  the 
street.  The  flap  was  not  bolted,  but  it  had  bolts.  Six  of 
the  learned  Judges  were  of  opinion  that  there  was  a  suffi- 
cient breaking  to  constitute  burglary;  the  remaining  six 
were  of  a  contrary  opinion.     Bex  v.  Callan.  157 

4.  A  building  within  the  same  fence  as  the  dwelling-house^ 
and  used  with  it  as  parcel  of  the  dwelling-house,  though  it 
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BURGLARY  —  continued. 
H  has  no  internal  communication  with  the  house  but  through 

H  an  open  passage,  is  parcel  of  the  dwelling-house,  and  it  is 

R  equally  parcel  of  the  dwelling-house,  though  used  partly  for 

the  separate  business  of  the  occupier  of  the  dwelling-house, 
h  and  partly  for  a  business  in  which  he  has  a  partner.    Bex 

V.  Hancock  and  others.  Page  1 70 

9  5.  Though  a  servant  stipulates  upon  hire  for  the  use  of  cer- 

ft  tain  rooms  in  the  premises  of  his  master,  for  himself  and 

r  family,  the  premises  may  be  described  as  the  master's  dwell- 

f  ing-house,  although  the  servant  is  the  only  person  who  in- 

habits them,  for  he  shall  be  considered  as  living  there  as 
I  servant,  not  as  holding  as  tenant*    Rex  v.  Stock  and  an- 

other. 185 

6.  J»  W.  let  part  of  his  house,  viz.  a  shop,  passage,  cellar,  &c« 
to  his  son.  The  son  did  not  sleep  there ;  there  was  a  dis- 
tinct entrance  into  the  son's  part,  but  his  passage  led  to  his 
father's  cellars,  and  they  were  open  to  his  father's  part  of 
the  house.  The  shop  was  broken  into.  The  Judges  thought 
(on  case  reserved)  that  by  reason  of  the  internal  communica- 
tion the  son's  part  contained  part  of  the  father's  house;  and 
conviction  for  the  burglary  held  right    Hex  v.  Sefton.     202 

7.  If  a  house  is  let  to  A.  and  a  warehouse  under  the  same  roof, 
and  with  an  internal  communication  to  the  house,  to  A.  and 
B* ;  the  warehouse,  in  an  indictment  for  burglary,  cannot  be- 
described  as  the  dwelling-house  of  A.  Rex  v.  Jenkins  and 
another.  244 

8.  A  door,  which  only  forms  part  of  the  outward  fence  of  the 
curtilage,  and  opens  into  no  building,  but  into  the  yard 
only,  is  not  such  a  part  of  the  dwelling-house  as  that  the 
breaking  thereof  will  constitute  burglary*  Bex  y.  Bennett 
and  another.  289 

9.  An  area  gate,  opening  into  the  area  only,  is  not  part  of  the 
dwelling-house,  so  as  to  make  the  breaking  thereof  burglary, 
if  there  is  any  door  or  fastening  to  prevent  persons  in  the 
area  from  entering  the  house,  although  such  doo^or  fasten- 
ing may  not  be  secured  at  the  time.  Bex  v^  Davis  and  an- 
other* 322 

10.  Prosecutor's  house  was  at  tlie  corner  of  a  street,  and  ad- 
joining thereto  was  a  workshop,  beyond  which  a  stable  and 
coach-house  adjoined;  all  were  used  with  the  house,  and 
had  doors  opening  into  a  yard  belonging  to  the  house,  which 
yard  was  surrounded  by  adjoining  buildings,  &c*  so  as  to  be 
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altogether  an  inclosed  yard;  the  workshop  had  no  intenud 
communication  with  the  house,  and  it  had  a  door  opening 
into  the  street ;  its  roof  was  higher  than  that  of  the  dwelling 
house ;  the  street  door  of  the  workshop  was  broken  open  in 
the  night;  and  on  indictment  for  burglary  and  convictiony 
the  Judges  held  this  workshop  was  parcel  of  the  dwelling* 
house,  and  the  conviction  was  right.  Mex  v.  CkalHng  and 
another.  I^age  3S4 

11.  Introducing  the  hand  between  the  glass  of  an  outer  windovr 
and  inner  shutter,  is  sufficient  entry  to  constitute  burglary. 
Bex  T.  Bailey  and  another.  341 

12.  Where  a  window  opens  upon  hinges,  and  is  &stened  by 
a  wedge,  so  that  pushing  against  it  will  open  it;  forcing 
it  open  by  pushing  against  it,  b  sufficient  to  constitnte  a 
breaking.     Bex  v.  HalL  SSS 

IS.  A  building  used  with  a  dwelling-house,  and  opening  into 
an  enclosed  yard  belongbg  thereto,  may  be  parcel  of  the 
dwelling-house,  though  it  also  opens  into  an  adjoining  street, 
and  although  it  has  no  internal  conmiunication  with  the 
dwelling-house.     Bex  v.  Lithgo.  S57 

14.  Prisoner  broke  into  a  goose-house,  opening  into  the  pro- 
secutor's yard,  into  which  his  house  also  opened ;  the  yard, 
was  surrounded  pardy  by  other  buildings  of  the  homestead 
and  partly  by  a  wall ;  some  of  the  buildings  had  doors  open- 
ing backward,  and  there  was  a  gate  in  one  part  of  the  wall 
opening  upon  a  road ;  this  goose-house  was  held  part  of  the 
dwelling-house.     Bex  v.  Claybum  and  another.  360 

15.  The  prisoner  broke  the  glass  of  prosecutoi^s  side  door  on 
the  Fridcy  night,  with  intent  to  enter  at  a  foture  time,  and 
actually  entered  on  the  Sunday  night.  The  Judges  held 
this  burglary,  the  breaking  and  entering,  being  both  by 
night,  and  the  breaking  being  with  intent  afterwards  to 
enter.     Bex  v.  Smith,  417 

16.  Getting  into  the  chimney  of  a  house  is  a  sufficient  brieaking 
and  entering  to  constitute  burglary,  though  the  party  does 
not  enter  any  of  the  rooms  of  the  house.  Bex  v.  Brice.   450 

17.  Pulling  down  the  sash  of  a  window  is  a  breaking,  though 
it  has  no  fastening,  and  is  only  kept  in  its  place  by  the 
pulley  weight;  it  is  equally  a  breaking,  although  there  is  an 
outer  shutter  which  is  not  put  to.  Bex  v.  Haifies  and  an- 
other. 451 
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BURGLARY —continued. 

18.  Where  a  married  woman  lived  apart  from  her  husband* 
upon  an  income  arising  from  property  vested  in  trustees 
for  her  separate  use;  held,  that  a  house  which  she  had 
hired  to  live  in,  was  properly  described  as  her  husband's 
dwelling-house,  though  she  paid  the  rent  out  of  her  separate 
property,  and  the  husband  had  never  been  in  it  Rex  v. 
French.  Page  491 

]  9.  A  building  separated  from  the  dwelling-house  by  a  public 
road,  however  narrow,  will  not  be  a  parcel  of  the  dwelling- 
house,  if  there  is  no  commonTence  or  roof  to  connect  them, 
though  it  be  held  by  the  same  tenure,  and  though  some  of 
the  offices  necessary  to  the  dwelling-house  adjoin  it,  and 
though  there  be  an  awning  extending  from  it  to  the  dwell- 
ing-house. But  if  it  is  made  a  sleeping  place  for  any  of  the 
servants  of  the  dwelling-house,  it  may  be  deemed  a  distinct 
dwelling-house.     Rex  v.  Westwood.  495 

20.  Where,  in  breaking  a  window  in  order  to  steal  property  in 
the  house,  the  prisoner's  finger  went  within  the  house ;  held, 
that  there  was  a  sufficient  entry  to  constitute  the  burglary. 
Rex  Y.  Davis.  499 

21.  Held,  that  the  house  of  a  husband,  in  which  he  allowed  his 
wife  to  live  separate  from  him,  might  be  described  as  the  house 
of  the  husband,  though  the  wife  lived  there  in  adultery  with 
another  man,  who  paid  the  house-keeping  expences,  and 
though  the  husband  suspected  a  criminal  intercourse  be* 
tween  his  wife  and  the  odier  man  when  he  allowed  her  to 
live  separate.    Rex  v.  Wilford  and  another.  517 

22.  Upon  an  indictment  for  burglary  and  larceny  against  two, 
one  may  be  found  guilty  of  the  burglary  and  the  larceny, 
and  the  other  of  the  larceny  only.  Rex  v.  BuUeraxnih  and 
another^  520 

23.  If  the  owner  of  a  cottage  lets  one  of  his  workmen  with  his 
family  live  in  the  cottage  free  of  rent  and  taxes,  and  he  live 
there  principally,  if  not  wholly,  for  his  own  benefit,  it  may 
be  describe  as  the  workman's  dwelling-house.  Rex  v. 
JoUing.  525 

BURNING. 

See  Arson. 

CATTLE. 

Pigs  held  to  be  cattle  within  the  meaning  of  the  96. 1.  c.22. 
Rex  V.  Chappie.  77 

N  W 
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CERTIORARI. 

See  PracticEi  S. 

CHURCH. 

See  SacrilE6£|  1. 

CHEATS, 

See  False  Pretences.     Evidence,  25. 

If  there  is  a  plan  to  cheat  a  man  of  his  property  onder 
colour  of  a  bet,  and  he  parts  with  the  possession  only  to 
deposit  as  a  stake  with  one  of  the  confederates,  the  taking 
by  such  confederates  is  felonious.  Rex  v.  Bjobson  and 
others.  Page  413 

CLERGY. 

See  House-breaking.  Manslaughter,  8.  Priyatelt 
Stealing,  1. 

CLERK. 

See  Embezzlement,  6,  10. 

COIN.    Offences  against. 

1.  Indictment  on  the  15  6.2.  c.  28.  s.  S.  charged,  thai  de- 
fendant uttered  a  counterfeit  half-crown  to  <7.  F^  and  that 
at  the  time  he  so  uttered  it  he  had  about  him  another 
counterfeit  half-crown ;  but  he  did  not  conclude  with  aTer- 
ring  that  he  was  -a  common  utterer  qffaiie  money :  the  Jadges 
held,  that  such  averment  was  unnecessaiy,  and  that  the  in- 
dictment was  sufficient  to  warrant  the  greater  punishment 
of  the  dd  section  of  the  statute*     Rex  w.  Smith,  5 

2.  An  indictment  on  the  15  G.  2.  c.28.  for  uttering  after  a  con- 
viction for  a  double  c^nce,  need  not  aver  that  defendant 
was  adjudged  to  be  a  common  utterer:  it  is  sufficient  if  it 
states  that  he  was  tried  and  convicted  of  uttering  to  A.,  and 
of  uttering  on  the  same  day  to  jB.,  and  adjudged  to  be  im- 
prisoned a  year.    Rex  v.  Booth.  7 

S.  Indictment  for  uttering  after  conviction  for  a  double  of- 
fence, need  not  aver  that  the  offender  was  adjudged  to  be  a 
common  utterer  f  it  is  sufficient  if  it  states  that  he  was  tried 
and  convicted  of  uttering  to  A,f  and  of  uttering  to  J3.,  and 
adjudged  to  be  imprisoned  a  year,  &c«    Rex  v.  MichaeL  29 

4.  The  prisoners,  Job  Else  and  Sarah  Else,  were  indicted  for 
uttering  a  bad  shilling  to  M.  B.j  and  having  another  bad 
shilling  in  their  possession  at  the  time.  The  uttering  was  by 
the  woman  alone  in  the  absence  of  the  man.  Held^  that  the 
man  was  not  liable  to  be  convicted  with  the  actual  utterer, 
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COIN  —  continued. 

although  proved  to  be  the  associate  of  the  woman  on  the 
day  of  the  uttering,  and  to  have  had  other  bad  money  for 
the  purpose  of  uttering.  Held,  that  the  woman  could  not 
be  convicted  of  the  second  offence  of  having  other  bad 
money  in  her  possession  at  the  time,  on  the  evidence  of  her 
associating  with  a  man  not  present  at  the  uttering,  but  hav- 
ing large  quantities  of  bad  money  about  him  for  the  purpose 
of  uttering.     Bex -v.  Else.  Page  142 

5.  Having  counterfeit  silver  in  possession  with  intent  to  utter 
it  as  good,  is  no  offence:  for  there  is  no  criminal  act  done^ 
Rex  w.  Heath.  184 
Rex  v.  Stewart.                                                                  288 

6.  Procuring  base  coin  with  intent  to  utter  it  as  good,  is  a 
misdemeanor.  Having  a  large  quantity  of  sudi  coin  is 
evidence  of  having  procured  it  with  such  intent,  unless  there 
are  other  circumstances  to  induce  a  suspicion  that  the  de- 
fendant was  the  maker.    Rex  v.  Ftdler  and  another.       308 

7.  On  an  indictment  on  the  8  &  9  J^S.  c.26.,  it  is  incumbent 
on  prosecutor  to  show  that  the  prosecution  was  commenced 
within  three  months.  Proof  by  parol  that  the  prisoner  was 
apprehended  for  treason  respecting  the  coin  within  the  three 
months,  will  not  be  sufficient  if  the  indictment  is  after  the 
three  months,  and  the  warrant  to  apprehend  or  to  commit 
are  produced.  Upon  an  indictment  for  having  in  pos- 
session a  die  made  of  iron  or  steel,  proof  of  a  die  made  of 
either  material  will  be  sufficient.  Rex  v.  Phillips  and  an- 
other. 069 

8.  Upon  an  indictment  for  having  in  possession  a  die  made  of 
iron  and  steel,  proof  of  a  die  made  of  either  material  is  suf- 
ficient    Rex  V.  Oxford.  382 

COMMON  LAW. 

See  Embezzlement,  5.     Forgery,  2. 

COMPOUNDING  OFFENCES. 

IS  Eliz.  c.  5.  Held,  that  a  party  is  liable  to  the  punishment 
prescribed  by  this  act,  for  taking  the  penalty  imposed  by  a 
penal  statute,  though  there  is  no  action  or  proceeding  for 
the  penalty.     Rex  v.  Gotley.  84 

CONCEALMENT    Of  Birth. 

1.  Upon  a  trial  on  the  coroner's  inquest  for  the  murder  of  a 
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CONCEALMENT  —  continued. 

bastard  child,  a  woman  may  be  found  guilty  of  concealment 
under  the  43  G.3.  c.58.  sA,  Rex  v.  MaynwrdL  Page  386 
2.  A  woman  may  be  found  guilty  of  concealment  within  the 
43  G.  3.  c.  58.  5. 3.,  tliough  from  appearances  it  was  probable 
the  child  was  still-born,  and  although  the  birth  was  probably 
known  to  a^  accomplice.     Rex  v.  Cornwall,  SS6 

CONFESSION. 

1.  A  prisoner  was  charged  with  stealing  a  guinea  and  two 
promissory  notes.  The  prosecutor  told  him  that  it  would  be 
better  for  him  to  confess.  Held,  that  after  this  admonitioD, 
the  prosecutor  might  prove  that  the  priscmer  brought  him  a 
guinea  and  a  5L  note,  which  he  gave  up  to  the  prosecutor  as 
the  guinea  and  one  of  the  notes  that  had  been  stolen  from  km. 
Rex  V.  Griffin*  151 

2.  The  prosecutor  asked  the  prisoner,  on  finding  him,  for  the 
money  he  the  prisoner  had  taken  out  of  the  prosecutor's 
pocket,  but  before  the  money  was  produced  said,  ^  he  only 
wanted  his  money,  and  if  the  prisoner  gave  him  that,  he 
might  go  to  the  devil,  if  he  pleased ;"  after  which  the  pri- 
soner took  11 5.  6^^.  out  of  his  pocket,  and  said  it  was  all  he 
had  left  of  it.  Held,  that  the  confession  ought  not  to  have 
been  received.     Rex  v.  Jones.  152 

3«  Persons  having  nothing  to  do  with  the  apprehension,  pro- 
secution, or  examination  of  the  prisoner,  advised  him  to 
tell  the  truth  and  consider  his  family.  Held,  that  such 
admonition  was  no  ground  for  excluding  a  confession  made 
an  hour  afterwards  to  the  constable  in  prison.  Ifex  v. 
ifew.  153 

4.  A  prisoner's  confession  is  sufficient  ground  for  a  conviction, 
though  there  is  no  other  proof  of  his  having  committed  the 
offence,  or  of  the  ofience  having  been  committed,  if  that 
confession  was  in  consequence  of  a  charge  against  the  pri- 
soner.    Rex  V.  Eldridge.  440 

5.  A  prisoner's  confession  is  sufficient  ground  for  a  conviction, 
though  there  is  no  other  proof  of  his  having  committed  the 
offence  or  of  the  offence  having  been  at  all  committed,  if 
such  confession  was  in  consequence  of  a  charge  against  the 
prisoner ;  especially  if  there  is  evidence  that  he  had  been 
desu*ous  to  keep  out  of  the  way  of  the  person  upon  whom 
the  offence  is  supposed  to  have  been  committed,  or  if  any  of 
his  companions  under  the  same  charge  have  attempted  to  do 
so.    Rex  V.  Falkner  and  another.  481 
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6.  If  a  confession  is  improperly  obtained,  it  is  ground  for  ex- 
cluding evidence  of  the  confession  and  of  any  act  don^  by 
the  prisoner  in  consequence  towards  discovering  the  pro- 
perty, unless  the  property  is  actually  discovered  thereby. 
Rex  V.  Jenkins.  P^g®  492 

7*  The  confession  of  a  prisoner  before  a*  magistrate  is  suffi- 
cient ground  to  warrant  a  conviction,  though  there  is  no 
positive  proof  aliunde  that  the  offence  had  been  committed, 

at  least  if  there  is  probable  evidence  that  it  had  been  com- 
mitted. Rex  V.  White  and  another.  508 
8.  Confession  of  a  prisoner,  evidence  against  him  without 
positive  proof  aliunde  of  the  offence  having  been  committed. 
Rex  V.  Tippet.  609 

CONIES. 

Taking  a  rabbit  in  a  wire  is  sufficient  to  constitute  an  of- 
fence within  the  5  G.3.  c.  14*.  s.  6.,  though  the  rabbit  is  not 
killed,  and  though  the  party  never  takes  it  away.  Rex  v. 
Glover.  269 

CORPORATIONS. 

1.  Where  a  company  carries  on  the  business  of  bankers,  al- 
though incorporated  for  a  totally  different  purpose.  Held  that 
it  is  no  offence  under  41  6.  3.  c.  57*  s.  2.  to  have  a  plate  for 
making  bills  of  exchange  in  the  name  of  such  corporate 
company.  The  Judges  were  also  of  opinion  that,  indepen- 
dent of  this  objection,  the  indictment  was  bad  having  omit^ 
ted  to  aver  that  the  company  ^^  carried  on  the  business  of 
bankers."     Rex  v.  Catapodi.  65 

2.  The  prisoner  was  convicted  for  uttering  a  forged  note  of  a 
Scotch  corporation,  called  the  British  Linen  Company;  held 
that  the  uttering  a  forged  note  of  a  Scotch  corporation  was 
not  an  offence  within  the  meaning  of  the  2  6.  2.  c»  25. 
Qu.  Whether  such  a  company  has  any  authority  to  issue 
bills?    Rexy  M'Kay.  71 

CORPSE. 

See  Dead  Bodies. 

CORONER'S  INQUEST. 

See  Bastards,  I. 
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COUNTY. 

See  Indtctm£NT,  18> 

1.  When  the  prisoner,  having  been  apprehended  for  another 
offence  is  detained  in  the  same  county  for  bigamy,  the 
detainer  is  such  an  apprehension  as  will  warrant  the  in- 
dicting him  in  that  county  under  Ijac.l.  cAl,      Bejrr. 

Gordon.  t  P^g^  ^ 

2.  A  denial  by  a  servant  when  in  the  county  o(  Stqffbrdj  of  his 
having  received  money  in  the  county  otSalopf  holden  to  be 
evidence  to  show  that  the  receipt  in  the  county  of  Salop  was 
with  intent  to  embezzle  within  the  S9  6. 3.  c.  85.,  and  therefive 
that  the  trial  was  properly  had  in  the  county  of  Salop,  Bex 
v.  Hobson.  56 

8.  Held,  that  if  a  servant  receive  money  for  his  master  in  the 
county  of  ^.,  and  being  called  upon  to  account  for  it  in  the 
county  of  jB.,  there  deny  the  receipt  of  it,  he  may  be  in- 
dicted for  the  embezzlement  in  the  latter  county.  Bex  v. 
Tayjior.  63 

4«  An  indictment  for  forgery  stated  the  offence  to  have  been 
committed  in  the  county  of  Nottingham;  it  was  proved  to 
have  been  committed  in  the  county  of  the  town.  Held,  that, 
although  under  the  38  G.  3.  c.  52.  it  was  triable  in  the  county 
at  large,  the  offence  should  have  been  laid  in  the  county  of 
of  the  town.     Bex  v.  MeUor  and  another.  144 

5.  If  a  delivery  to  the  party's  own  servant  of  a  box  containing 
forged^ stamps  is  in  one  county,  and  the  inn  to  which  the 
servant  is  to  carry  them  to  be  forwarded  by  a  carrier  be  in 
another  county,  the  party  may  be  indicted  in  the  former 
county.     Bex  v.  CoUicott,  212 

CUTTING. 

See  Indictment,  25. 

1.  Where  a  cutting  is  inflicted  by  an  instrument  capable  of 
cutting,  the  case  is  within  the  43  G.  3.  r.  58.,  though  the  in- 
strument be  not  intended  for  cutting,  nor  ordinarily  used  to 
cut,  but  generally  used  to  force  open  drawers,  doors,  &c. 
and  though  the  intention  was  not  to  cut  but  to  inflict  some 
other  mischief.     Bex  v.  Haymard.  78 

2.  A  striking  over  the  face  with  the  sharp  or  claw  part  of  a 
hammer  held  to  be  a  sufficient  cutting  ^dthin  the  43  G.  3.  c58. 
Bex  V.  Atkinson.  104 

3*  Cutting  a  child's  private  parts,  so  as  to  enlarge  them  for  the 
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time^  may  be  considered  as  doing  her  grievous  bodily  harm^ 
and  done  with  that  intent,  though  the  hymen  is  not  injured, 
the  incision  is  not  deep,  and  the  wound,  eventually,  is  not 
dangerous.     iZfj?  v.  Cox.  Page  362 

DEAD  BODIES. 

Taking  a  person's  dead  body  from  a  burial  ground  to  dispose 
of  for  gain  and  profit,  is  an  indictable  offence.  Rex  v» 
GtUes.  366  notis. 

DECENCY,  Offences  against. 
See  Dead  Bodies* 

DEED. 

See  Forgery,  19. 

A  power  of  attorney  is  a  deed  within  the  meaning  of  the 
2 G.2.  C.26.  s.  I*    Rex  v.  Lyon.  255 

DEER. 

See  Variance,  6. 

166.8.  cSO.  5.9.,  as  to  seizing  the  guns,  and  of  persons  carry 
ing  them  into  ground  where  deer  are  usually  kept  with  intent 
to  destroy  deer,  and  as  to  beating  or  wounding  the  keepers, 
&c.  in  the  execution  of  thei^  office.  Held,  that  an  assistant 
keeper  had  no  right  to  seize  the  person  of  one  so  armed  in 
order  to  get  his  gun,  without  having  first  demanded  the 
gun.  Qu.  Whether  an  assistant-keeper,  appointed  by  the 
keeper  only,  and  not  confirmed  by  the  owner  of  the  forest, 
chase,  &c.  can,  in  the  absence  of  the  keeper,  seize  guns,  &c.? 
Rex  v.  Amey.  50O 

DEPOSITIONS. 

1.  When  a  witness  upon  a  trial  gives  evidence  contradictory 
to  iacts  contained  in  a  deposition  made  by  such  witness  in  a 
former  proceeding  in  the  same  case,  the  Judge  may  order 
socb  dq)osition  to  be  read,  in  order  to  impeach  the  credit 
of  the  witness.    Rex  v.  Oldroyd.  88 

2.  A  deposition  of  the  deceased  held  admissible  in  a  case  of 
murder,  although  taken  when  the  prisoner  was  charged  with 
another  ofience,  and  although  the  greater  part  of  it  had  been 
reduced  into  writing  during  his  absence,  it  appearing  that 
the  deceased  was  atlerwards  re-sworn  in  the  prisoner's  pre- 
sence, the  deposition  then  read  over  and  stated  by  the  de- 
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ceased  to  be  correct,  and  the  prisoner  asked  whether  he  had 
any  questions  to  put    Rex  v.  Smith.  P<>g^  339 

DIE. 

See  Coin,  7,  8. 

DISSECTION. 

See  Murder,  2. 

DIVORCE. 

See  Bigamy,  4. 

The  divorces  and  sentences  referred  to  in  5.  d.  of  the  1  Jac.  1. 
c.  11.  are  divorces  and  sentences  of  the  ecclesiastical  courts 
within  the  limits  to  which  the  Ijac.l.  applies.  Bexy. 
LoUey.  237 

DWELLING-HOUSE. 

See  Burglary,  2.  4,  5.  7,  8,  9,  10.  IS,  14.  18,  19.  21.  23. 

DYING  DECLARATIONS. 

See  Evidence,  16. 

EMBEZZLEMENT. 

See  County,  2,  8.    Indictment,  6.  8.  20.  23.  29. 

1.  A  Bank  clerk  employed  to  post  into  the  ledger  and  read 
from  the  cash-book.  Bank-notes  firom  1002.  in  value  up  to  a 
1000/.,  and  who  in  the  course  of  that  occupation  had,  with 
other  clerks,  access  to  a  file,  upon  which  pcUd  notes  of  every 
description  were  filed;  took  from  that  file  a  paid  bank  note 
for  50/.  Held,  that  the  prisoner  could  not  be  considered  as 
entrusted  with  the  possession  of  this  note,  so  as  to  bring 
him  within  the  1 5  G.  2.  c.  1 S.  s.  1 2.  Qt^  Whether  a  note  once 
cancelled  by  the  Bank  is  within  the  15  G.  2.  c.  IS.  ?  Bex  v. 
BakeweU.  3S 

2.  The  statute  39  G.  3.  c.  85.  extends  only  to  such  servants  as 
are  employed  to  receive  money,  and  to  instances  in  which 
they  receive  money  by  virtue  of  their  employment  It  seems 
that  an  apprentice,  though  under  the  age  of  ei^teen,  is 
within  the  statute.     Bex  v.  MeJlish.  80 

9.  Where  the  owner  of  a  colliery  employed  the  prisoner  as 
captain  of  one  of  his  barges  to  carry  out  and  sell  coal,  and 
paid  him  for  his  labour  by  allowing  him  two-thirds  of  the 
price  for  which  he  sold  the  coals,  after  deducting  the  price 
charged  at  the  colliery.  Held,  that  the  prisoner  was  a  servant 
within  the  meaning  of  39  G.  S.  c,  85. ;  and  having  embez- 
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zled  the  price  he  was  guilty  of  larceny  within  the  words  of 
that  act.     Res  v.  Hartley.  P&g^  139 

4.  If  a  servant  receive  money  for  his  master  for  an  article 
made  of  his  master's  material,  it  will  be  within  the  39  6.  3. 
c.  85.  if  he  embezzle  it,  though  he  made  the  articles,  and  was 
to  have  a  given  proportion  of  the  price  for  making  them. 
Rex  V.  Hoggins.  145 

5.  Although  property  has  been  in  the  possession  of  the  pri- 
soner's masters,  and  they  only  entrust  the  custody  of  such 
property  to  a  third  person  to  try  the  honesty  of  their  ser- 
vant. If  the  servant  receives  it  firom  such  third  person  and 
embezzles  it,  it  is  an  o£fence  under  the  39  6. 3.  c.85.  Semble, 
that  the  39  G.3.  c.  85.  does  not  apply  to  cases  which  were 
larceny  at  common  law.     Rex  v.  Headge.  160 

6.  A  person  employed  upon  commission  to  travel  for  orders 
and  to  collect  debts,  is  a  clerk  within  the  39  6. 3.  c.  85., 
though  he  is  employed  by  many  different  houses  on  each 
journey,  and  pays  his  own  expences  out  of  his  conunission 
on  each  journey,  and  does  not  live  with  any  of  his  em- 
ployers, nor  act  in  any  of  their  counting-houses.  Rex  v. 
Carr.  198 

7«  A  female  servant  is  within  the  39  6. 3.  c.  85.  If  a  servant 
receives  money  from  his  master  to  pay  to  J.  C,  and  does  not 
pay  it,  Qu.  if  he  can  be  indicted  for  embezzlement?  Rex  v. 
Smith.  267 

8.  A  man  is  sufficiently  a  servant  within  the  39  G.  3.  c.  85., 
although  he  is  only  occasionally  employed,  when  he  has 
nothing  else  to  do ;  and  it  is  sufficient  if  he  was  employed  to 
receive  the  money  he  embezzled,  though  receiving  money 
may  not  be  in  his  usual  employment,  and  although  it  was 
the  only  instance  in  which  he  was  so  employed.  Rex  v. 
Spencer.  299 

9.  A  clerk  intrusted  to  receive  money  at  home  from  out-door 
collectors,  receives  it  abroad  bom  out-door  customers.  Held, 
that  such  a  receipt  of  money  may  be  considered  **  by  virtue 
of  his  employment,"  within  the  39  6. 3.  c.  85.,  though  it  is 
beyond  the  limits  to  which  he  is  authorized  to  receive  money 
for  his  employers.     Rex  v.  Beechey.  319 

10.  The  overseers  of  a  township  employed  the  prisoner  as  their 
accountant  and  treasurer,  and  he  received  and  paid  all  the 
money  receivable  or  payable  on  their  account ;  he  received 
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a  sum  and  embezzled  it.     Held,  that  he  was  a  derk  and 
servant  within  the  39  6.  3.  c.  85.     Rejp  t.  Spure»  Page  349 

11.  Ifa  servant  immediately  on  receiving  a  sum  for  his  master 
enters  a  smaller  sum  in  his  master's  books»  and  ultimatdy 
accounts  to  his  master  for  the  smaller  sum,  he  may  be  con- 
victed as  embezzling  the  difierence  at  the  time  he  makes  Ate 
entry.  It  will  make  no  difference  though  he  received  other 
sums  for  his  master  the  same  day,  and  in  paying  those  and 
the  smaller  sum  to  his  master  together,  he  might  give  his 
master  every  piece  of  money  or  note  he  received  at  the  time 
he  wrote  the  fiilse  entry.     Rex  v.  HalL  465 

12.  If  a  servant  generally  employed  by  his  master  to  receive 
sums  of  one  description  and  at  one  place  only,  is  employed 
by  him  in  a  particular  instance  to  receive  a  sum  of  a  differ- 
ent description,  and  at  a  different  place  this  latter  sum  is  to  be 
considered  as  received  by  him  by  virtue  of  his  employment. 
He  fills  the  character  of  servant,  and  it  is  by  being 
employed  as  servant  that  he  receives  the  money.  Res  v. 
Smith.  51& 

ENTERING. 

See  Burglary,  11.  16.  20. 

ESCAPE. 

See  Prison  breach,  2.     Rescue,  1. 

1.  The  offence  of  aiding  a  prisoner  at  war  to  escape  is  not 
complete  if  such  prisoner  is  acting  in  concert  with  those 
under  whose  charge  he  is,  merely  to  detect  the  defendant, 
and  has  no  intention  to  escape.    Sex  v.  Martin.  196 

2.  Indictment  on  the  16  G.  S.  (T.  31.  for  delivering  instruments 
to  a  prisoner  to  &cilitate  his  escape  firom  gaoL  Held  that 
the  delivering  is  within  the  act,  though  the  prisoner  has 
been  pardoned  of  the  offence  of  which  he  was  convicted,  on 
condition  of  transportation.  And  a  party  may  be  convicted 
though  there  is  no  evidence  that  he  knew  of  what  specific 
offence  the  person  he  assisted  had  been  convicted.  Sex  v. 
Shaw  and  others.  526 

EVIDENCE. 

See  Bigamy,  2,  3.    Confessiok.    Countv,  2.     Forgery,  7. 

Post  Office,  I. 
1.  Where  an  indictment  described  a  bank  note  as  signed  by 
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A.  H.^  for  the  Governor  and  Company  of  the  Bank  of 
England^  conviction  held  bad,  there  being  no  evidence  of 
A,  jFf.'s  signature.     Rexy.  Craven.  P^ge  14 

2.  On  a  trial  for  bigamy,  the  registry  of  the  first  marriage 
stated  it  to  be  by  licence  generally,  without  saying  by  con- 
sent of  parents  or  guardians.  The  prisoner  proved  that  he 
was  an  infant  at  the  time,  and  that  his  parents  were  never 
known  to  have  been  in  England.  The  Judges  held  this 
prima  faciey  evidence  that  the  first  marriage  was  without 
consent  of  parents  or  guardians,  and  that  the  jury  might 
have  acquitted  the  prisoner  if  such  evidence  was  unanswered. 
Rex  V.James.  17 
Rex  V.  Mortofi.                                                           19  notis. 

3.  If  the  charge  is  that  the  prisoner  received  a  child  as  an  ap^ 
prentice^  an  indenture  importing  that  a  former  master,  with 
the  child's  consent,  bound  tlie  child,  will  be  sufiicient  evi- 
dence of  the  receiving  as  an  apprentice^  though  such  inden- 
ture is  executed  by  a  stranger  as  trustee  for  the  former 
master,  and  not  in  the  former  master's  name.  Rex  v. 
Friend  et  ux.  20 

4.  Held  that  in  an  indictment  on  7  G.  3.  c.  50.  a  check  on  un- 
stamped paper,  drawn  by  a  person  living  thirty  miles  distant 
from  London^  was  admissible  in  evidence  for  the  purpose  of 
proving  the  &ct  of  stealing  a  letter  out  of  the  post-office. 
Rex  V.  Pooley.  31 

5.  Evidence  of  uttering  a  bill  of  exchange  knowing  it  to  be 
forged ;  and  other  forged  bills  upon  the  same  house,  which 
were  found  upon  the  prisoner  at  the  time  of  his  apprehension, 
held  to  be  admissible  as  evidence  of  guilty  knowledge. 
Rex  V.  Hough.  120 

6.  Upon  an  indictment  for  uttering  a  forged  note.  The 
Judges  were  of  opinion  that  evidence  was  admissible  of 
the  prisoner  having  at  a  prior  time  uttered  another  forged 
note  of  the  same  manufacture,  and  also  that  other  notes  of 
the  same  fabrication  had  been  found  on  the  files  of  the  Bank 
with  the  prisoner's  hand-writing  on  the  back  of  them,  in 
order  to  show  the  prisoner's  knowledge  of  the  note  menti- 
oned in  the  indictment  being  a  forgery.     Rex  v.  BalL     132 

7.  Although  it  appears,  upon  a  case  reserved,  that  evidence 
has  been  admitted  at  the  trial  which  ought  not  to  have  been 
received.  Yet  if  the  Judges  are  of  opinion  that  there  is 
ample  evidence  to  support  the  indictment,  afler  rejecting 
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such  improper  evidence,  they  will  not  set  aside  the  convic- 
tion, iStVi.  Page  132 

8.  An  indictment  for  arson,  with  intent  to  defraud  an  Insurance 
Company f  cannot  be  supported  if  the  policy  cannot  be  re- 

.  ceived  in  evidence  for  want  of  a  proper  stamp.  If  thore  is 
an  alteration  upon  the  policy  to  make  it  applicable  to  anodier 
house  to  which  the  goods  have  been  removed,  and  that  al- 
teration is  not  stamped,  the  indictment  cannot  be  supported. 
Bex  V.  Gilson.  138 

9.  Uttering  a  forged  stock  receipt  to  a  person  who  employed 
the  prisoner  to  buy  stock  to  that  amount  and  advanced  the 
money,  is  sufficient  evidence  of  an  intent  to  defraud  that 
person ;  and  the  oath  of  the  person  to  whom  the  receipt 
was  uttered,  that  he  believes  the  prisoner  had  no  such  intent, 
wiU  not  repel  the  presumption  of  an  intention  to  defraud. 
Bex  V.  Skeppard.  169 

10.  An  indictment  on  the  7  G.  3.  c.  50.  s.  1.,  stating  the  pri- 
soner to  have  been  employed  in  two  branches  of  the  post- 
office,  proof  of  his  having  been  employed  in  either  held  suffi- 
cent.  If  the  letter  embezzled  is  described  as  having  contained 
severed  notes,  proof  of  its  having  contained  any  one  of  them 
is  sufficient  If  the  instrument  is  on  the  &ce  of  it  a  note,  the 
maker's  signature  need  not  be  proved.     Bex  v.  EUins.   188 

J 1 .  Upon  an  indictment  for  obtaining  money  under  fidse  pre- 
tences, it  is  not  necessary  to  prove  the  whole  of  the  pretence 
charged,  proof  of  part  of  the  pretence  and  that  the  money 
was  obtained  by  such  part  is  sufficient     Bex  v.  HiU.     190 

1 2.  Upon  an  indictment  for  a  rape,  the  woman  is  not  compel- 
lable to  answer,  whether  she  has  not  had  connexion  with 

.other  men,  or  with  a  particular  person  named;  nor  is  evi- 
dence of  her  having  had  such  connexion  admissible.  Bex 
T,  Hodgson.  211 

13.  If  the  possession  of  other  forged  instruments  is  offered  in 
evidence  to  prove  a  guilty  knowledge,  there  must  be  regular 
evidence  that  such  instruments  were  forged ;  proof  that  the 
prisoner  returned  the  money  on  such  an  instrument,  and 
received  the  instrument  back,  is  not  sufficient  without  pro- 
ducing the  instrument  or  duly  accounting  for  its  non-pro- 
duction.    Bex  V.  Millard.  245 

I4t,  The  post-office  marks,  in  town  or  country,  proved  to  be 
such,  are  evidence  that  the  letters  on  which  they  are  were 
in  the  office  to  which  those  marks  belong  at  the  dates  those 
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marks  specify.  But  a  mark  of  double  postage  paid  on  such 
letter,  is  not  of  itself  evidence  that  the  letter  contained  an 
closure.  Though  a  letter  found  upon  a  prisoner  may  be 
read,  it  is  no  evidence  of  the  &cts  it  states,  they  must  be 
proved  by  other  evidence.  Rex  v.  Plumer.  Page  264? 

15.  If  there  is  proof  of  what  is  the  prisoner's  real  name,  it  is  for 
him  to  prove  that  he  used  an  assumed  name  before  the  time 
he  had  the  fraud  in  view,  even  in  the  absence  of  all  proof  as 
to  what  name  he  had  used  for  several  years  before  the  fraud 
in  question.     Bex  v.  Peacock.  278 

16.  A  release  from  the  holder  of  a  bill  of  exchange  to  the  sup- 
posed acceptor  will  make  him  a  competent  witness  to  prove 
the  forgery  in  an  indictment  against  the  drawer;  the 
drawer  having  received  value  for  the  bill  from  such 
holder.  Ibid. 

17.  Having  a  large  quantity  of  base  coin  in  possession  is 
evidence  of  having  procured  it  with  intent  to  utter,  unless 
there  are  other  circumstances  to  induce  a  suspicion  that  the 
defendant  was  the  maker.     Bex  v.  Fuller  and  another.    308 

1 8.  A  deposition  of  the  deceased  held  admissible  in  a  case  of 
murder,  although  taken  when  the  prisoner  was  charged 
with  another  ofience,  and  although  the  greater  part  of  it 
had  been  reduced  into  writing  during  his  absence,  it  1^- 
pearing  that  the  deceased  was  afterwards  re-sworn  in  the 
prisoner's  presence,  the  deposition  then  read  over  and  stated 
by  the  deceased  to  be  correct,  and  the  prisoner  asked 
whether  he  had  any  questions  to  put.     Bex  v.  Smith.      339 

19.  On  indictment  for  forging  a  will,  probate  of  that  will  unre- 
pealed is  not  conclusive  evidence  of  its  validity,  so  as  to  be 
a  bar  to  the  prosecution.     Bex  v.  Buttery  and  another.  342 

20.  Indictment  on  the  43  G.  3.  c.  58.  for  cutting  J.  S.  The 
evidence  was,  that  the  wounds  were  inflicted  by  stabbing^ 
and  not  by  cutting.  The  Judges  held  the  conviction  wrong. 
Bex  V.  M'Dermot.  356 

21.  On  an  indictment  on  the  8  &  9  J^.  8.  c.  26.,  it  is  incum- 
bent on  the  prosecutor  to  show  that  the  prosecution  was 
commenced  within  three  months.  Proof  ^^^roZ  that  the 
prisoner  was  apprehended  for  treason  respecting  the  coin 
within  the  three  months,  will  not  be  sufficient  if  the  indict- 
ment is  after  the  three  months,  and  the  warrant  to  appre- 
hend or  to  commit  are  not  produced.  Bex  v.  Phillips  and 
another.  369 
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22.  Upon  an  indictment  for  having  in  possession  a  die  noade 
or  iron  and  steel,  proof  of  a  die  made  of  either  material 
will  be  sufficient,  Ibid.     See  Bex  v.  Oxford.  Page  S%^ 

28.  On  Bank  prosecutions,  it  is  not  necessary  that  the  signing 
clerk  at  the  Bank  should  be  produced,  if  witnesses  ac- 
quainted with  his  hand- writing  state  that  the  signature  to 
Uie  forged  note  is  not  his  hand-writing.  S78 

24.  On  an  indictment  against  the  payee  of  a  bill  for  uttering  a 
forged  acceptance,  the  first  indorsee  is  a  competent  witness, 
though  he  has  only  advanced  part  of  the  amount  of  the  bill, 
and  tfiough  he  releases,  during  the  trial,  the  person  in  whose 
name  the  acceptance  is  forged.  Held  also,  that  his  release 
makes  the  supposed  acceptor  a  competent  witness.  Rex  v. 
Mott.  435 

25.  Indictment  for  delivering  in  payment  for  a  horse,  certain 
promissory  notes,  which  prisoner  knew  to  be  not  good  nor 
of  any  value.  The  notes  purported  to  be  the  notes  of  a 
country  bank  which  was  supposed  to  have  &iled.  Held,  that 
at  all  events,  it  was  necessary  to  prove  the  notes  were  bad 
and  of  no  value.     Hex  v.  Flint.  460 

26.  If  a  confession  is  improperly  obtained,  it  is  a  ground  for 
excluding  evidence  of  the  confession ;  and  of  any  act  done 
by  the  prisoner  in  consequence  towards  discovering  the 
property,  unless  the  property  is  actually  discovered  thereby. 
JRex  V.  Jenkins.  492 

27.  Upon  an  indictment  for  stealing  a  live  animal,  evidence 
cannot  be  given  of  stealing  a  dead  one.  JRer  v.  Edwards 
and  another  497 

28.  Upon  an  indictment  for  forging  or  uttering  a  power  of 
attorney  to  sell  and  transfer  stock  in  the  funds,  the  person 
whose  name  is  forged  is  a  competent  witness  for  the  Crown, 
if  the  stock  has  not  been  transferred,  and  he  has  given  notice 
to  the  Bank  disavowing  die  power.  Especially  if  it  be  pre- 
viously proved  that  though  there  is  an  attestation  importing 
that  he  executed,  in  the  presence  of  two  witnesses,  if  he 
did  not  so  execute.     Hex  v.  Waite.  505 

29.  Indictment  on  the  16  G.2.  f.  31.  for  delivering  instmments 
to  a  prisoner  to  facilitate  his  escape  from  gaol.  Held  that 
if  the  record  of  the  conviction  of  the  prisoner  whose  escape 
was  to  have  been  effected  is  produced  by  the  proper  officer, 
no  evidence  is  admissible  to  dispute  what  it  states,  or  to 
show  that  it  has  never  been  filed  amongst  the  other  records 
of  the  county.     Though  the  indictment  refers  to  it  wiA  a 
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proud  patety  as  remaining  amongst  those  records.    jRex  v. 
Shaw  and  others.  Page  526 

30.  Upon  an  indictment  for  maliciously  shooting,  if  it  be  ques- 
tionable whether  the  shooting  was  by  accident  or  design, 
proof  may  be  given  that  the  prisoner  at  another  time  inten- 
tionally shot  at  the  same  person.     Eex  y.  Vbke.  53 1 

EXCHEQUER  BILLS. 

Securities  issued  by  Government  as  Exchequer  bills,  are 
*^  effects*^  within  the  meaning  of  the  15  6. 2.  c,  13.  s.  12., 
although,  from  not  having  been  signed  by  a  person  legally 
authorized,  they  are  not  valid  and  legal  Exchequer  bills. 
Bex  V.  Asleit  67 

EXECUTION. 

In  murder  it  is  not  essential  to  award  the  day  of  execution  in 
the  sentence,  the  statute  in  that  respect  being  only  direc- 
tory ;  and  if  a  wrong  day  is  awarded  it  will  not  vitiate  the  sen- 
tence if  the  mistake  is  discovered  and  set  right  during  the 
assizes.     Bex  v.  JVyatt*  230 

FALSE  PRETENCES. 

1.  Held,  to  be  a  false  pretence  within  the  SO  6.2.  ^.24.  5.1. 
where  the  prisoner  obtained  money  from  the  keeper  of  a 
post-office,  by  assuming  to  be  the  person  mentioned  in  a 
money  order,  which  he  presented  for  payment,  though  he 
did  not  make  any  false  declaration  or  assertion  in  order  to 
obtain  the  money.     Bex  v.  Story.  81 

2.  There  may  be  a  sufficient  &lse  pretence  within  30  6. 2.  c.  24. 
by  the  acts  and  conduct  of  the  party  without  any  verbal  re- 
presentations of  a  false  and  fraudulent  nature.  The  fact  of 
uttering  a  counterfidt  note  as  a  genuine  note,  held  to  be 
tantamount  to  a  representation  that  it  was  so.  Bex  v. 
Freeth.  127 

3.  Upon  an  indictment  for  obtaining  money  under  fidse  pre- 
tences, it  is  not  necessary  to  prove  the  whole  of  the  pretence 
charged,  proof  of  part  of  the  pretence  and  that  the  money 
was  obtained  by  such  part  is  sufficient.    Bex.  v.  Hill.     190 

4.  Indictment  on  30  G.2.  c.24.  5. 1.  A  pretence  that  the  party 
would  do  an  act  he  did  not  mean  to  do  (as  a  pretence  to  pay 
for  goods  on  delivery)  is  not  a  false  pretence  within  the  act. 
Bex  V.  GoodhaU.  451 

5.  A  pretence  to  a  parish  officer  as  an  excuse  for  not  working, 
that  the  party  has  not  clothes  when  he  really  has,  though  it 
induce  the  officer  to  give  him  clothes,   is  not  obtaining 
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goods  by  false  pretences  within  the  30  G.2.  c.24*.      Jle^^  v. 
Wakeling.  Page   504 

FELO  DE  SE. 

See  Murder,  9. 

FERRETS. 

Ferrets,  though  tame  and  saleable,  cannot  be  the  subject  of  lar- 
ceny.    Bex  V.  Searing.  350 

FISH. 

1.  Breaking  down  the  head  or  mound  of  a  fish  pond,  is  not 
a  felony  within  the  9  6. 1.  c.22.,  if  the  only  otgect  in  so  doing 
is  to  steal  the  fish.     Rex  v.  Boss.  10 

2.  Indictment  on  5  G.S.  c.  14*.  5.1.  for  entering  an  enclosed 
park,  and  taking  fish  bred^  kept^  and  preserved  therej  in  the 
river  Kent  running  through  the  park.  It  i^peared  that  the 
park  was  walled  round,  except  where  the  river  entered  and 
passed  out,  and  that  there  were  fences  to  keep  in  the  deer ; 
that  there  was  nothing  to  keep  in  the  fish,  that  they  were  not 
known  to  breed  there,  that  nothing  was  done  to  stock  the 
river,  but  that  persons  were  never  sufiered  to  angle  in  the 
park  without  leave.  Held,  that  this  was  not  a  place  where 
fish  were  considered  as  "  bred,  kept^  or  jreserved^^  within 
the  meaning  of  this  act,  and  therefore  conviction  wrong. 
Bex  V.  Carradice  and  another.  205 

FORGERY. 

See  Uttering. 

« 

1.  Altering  a  bill  firom  a  lower  to  a  higher  sum  is  forging  it; 
and  a  person  may  be  indicted  on  the  7  6.2.  c22.  iox  forging 
such  an  instrument,  though  the  statute  has  the  word  alter  as 
well  as  forge ;  it  was  held  no  ground  of  defence  diat  before 
the  alteration  it  had  been  paid  by  the  drawer  and  re-issued. 
Bex  V.  Teague.  $3 

2.  Forgery  at  Common  Law.  Indictment  held  to  be  bad  in 
form,  as  it  did  not  state  what  the  instrument  was  in  respect 
of  which  the  forgery  was  committed,  nor  how  the  party  sign- 
ing fthad  authority  to  sign  it    Bex  v.  Wilcox.  50 

3.  The  prisoner  was  convicted  for  uttering  a  forged  note  of  a 
Scotch  corporation,  called  the  British  Linen  Company ;  held 
that  the  uttering  a  forged  note  of  a  Scotch  coiporation  was 
not  an  o£fence  within  the  meaning  of  the  2  G.2.  c.25.  Q. 
Whether  such  a  company  has  any  authority  to  issue  bills? 
Rex  V.  M'Kai/.  71 
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4.  Indorsinga  bill,  if  a  fictitious  one,  is  a  forgery,  though  the  bill 
would  have  been  then  equally  received  if  endorsed  by  the 
prisoner  in  his  own  name,  if  the  fictitious  name  was  used  in 
order  to  defraud.     Rex  v.  Marshall.  Page  75 

5.  Forging  a  bill  payable  to  the  prisoner's  own  order,  and  ut- 
tering it  without  indorsement  as  a  security  for  a  debt,  is  a 
complete  ofience.     Rex  v.  Birkett.  86 

6.  Where  the  name  made  use  of  by  the  prisoner  in  the  forged 
instrument  was  assumed  by  him  with  the  intention  of  de- 
firauding  the  prosecutor,  a  conviction  for  forgery  was  held 
to  be  right,  though  the  prisoner's  real  name  would  have 
carried  with  it  as  much  credit  as  the  assumed  name.  Rex  v. 
Whiley.  90 

7.  The  party  by  whom  the  forged  instrument  purports  to  have 
been  made,  while  he  has  an  interest  in  invalidating  such  in- 
strument, is  incompetent  to  prove  any  &ct  which  contributes 
to  the  proof  of  the  forgery.    Rex  v.  Crocker.  97 

8.  Altering  a  banker's  one  pound  note  by  substituting  the  word 
ten  for  tlie  word  one,  held  to  be  forgery.     Rex  v.  Post.  101 

9.  Uttering  a  forged  bill,  importing  to  be  payable  to  the 
drawer's  order  with  intent  to  defraud,  is  a  complete  ofience, 
though  there  is  no  indorsement  upon  it  importing  to  be  the 
drawer's.    Rex  v.  Wicks.  149 

10.  The  ofience  of  disposing  and  putting  away  forged  bank 
notes  is  complete,  though  the  person  to  whom  they  were  dis- 
posed of  was  an  agent  for  the  Bank  to  detect  utterers,  and 
applied  to  the  prisoner  to  purchase  forged  notes,  and  had 
them  delivered  to  him  as  forged  notes  for  the  purpose  of 
disposing  of  them.   Rex  ▼.  Holden  and  others.  154 

11.  The  prisoner  drew  a  bill,  ^^  Please  to  pay  the  bearer  on  de^ 
mand  15/.,"  and  signed  it  with  his  own  name,  but  it  was  not 
addressed  to  any  one :  there  were  forged  upon  this  instru- 
ment when  uttered  the  words  and  signature,  **  Pea/able  at 
Messrs.  Masterman  4*  CO'9  White  Hart  Courts  William 
Mlnerhenyr  M^Inerheny  kept  cash  at  Masterman  4*  CoJsj 
who  were  bankers.  The  Judges  hdd  that  this  was  not  an 
order  for  payment  of  money,  there  being  no  special  aver- 
ments in  the  indictment  that  this  was  intended  for  an  order, 
or  that  Masterman  4*  Co.  were  bankers.  Rex  v.  Ravens-- 
croft.  161 

12.  If  a  note  be  made  payable  at  a  country  banker's,  or  at 
their  bankers'  in  London^  substituting  another  place  for 
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a  bill  of  exchange,  although  it  is  not  such  an  instrument  as 
the  35  G.  S.  c.  94.  warrants.     Rex  v.  Chishclm.       Page  297 

25.  It  is  not  necessary  that  a  promissory  note  should  be  n^od- 
able,  in  order  to  be  a  promissory  note  within  2  G.2.  c.25.  so 
as  to  be  the  subject  of  an  indictment  for  forging  or  uttering 
it.     Rex  V.  Box.  SOO  - 

26.  Forging  a  magistrate's  order  to  pay  money  will  not  be  a 
capital  offence,  if  the  act  of  parliament,  under  which  alone 
the  ma^trate  has  power  to  make  it,  requires  it  to  be  under 
hand  and  seal,  and  it  is  under  hand  only;  and  if  it  is  ad- 
dressed to  a  character  on  whom  the  magistrate  has  no  power 
to  make  such  order  by  the  act.     Rex  v.  Rushoxnih.         317 

27.  The  bank  having  preferred  bills  for  uttering,  and  having 
in  possession  in  respect  of  the  same  note,  and  having 
elected  to  proceed  on  the  bill  for  having  in  possession :  held, 
that  although  facts,  sufficient  to  support  the  capital  charge, 
were  made  out  in  proo^  an  acquittal  for  the  minor  (^nce 
ought  not  to  be  directed,  because  the  whole  of  die  minor 
offence  was  proved,  and  it  did  not  merge  in  the  larger.  It  is 
not  necessary  that  the  signing  clerk  at  the  Bank  should  be 
produced,  if  witnesses  acquainted  with  his  hand-writing  state 
that  the  signature  to  the  note  is  not  in  his  hand-writing. 
The  Bank  may  elect  to  proceed  on  indictments  for  the  lesser 
offence,  although  indictments  have  been  found  for  the  capi- 
tal charge.  378 

28.  By  the  48  G.  S.  c.  75.,  a  justice  of  the  peace  may  order  the 
treasurer  of  the  county  to  pay  every  church-warden,  over- 
seer, head-borough,  or  constable,  the  expences  he  has  in- 
curred in  burying  any  dead  body  that  has  been  cast  on 
shore.  A  justice's  order  was  forged,  stating  that  a  dead 
body  had  been  cast  on  shore  in  the  parish  of  A.^  that  /.  & 
had  made  oath  before  the  justice  that  he  had  laid  out  iL  5s. 
in  the  burying  him,  and  requiring  the  treasurer  to  pay  him 
the  sura.  Held,  that  this  was  a  warrant  or  order  for  the 
payment  of  money  within  the  7  G.  2.,  though  the  order  did 
not  state  that  /.  5.  was  a  church-warden,  &c.  Sex  v. 
Froud.  389 

29.  A  bill  Was  addressed  to  71  jB.,  baize  manufacturer,  Rum/brd, 
Essex.  The  prisoner  uttered  this  bill  with  an  acceptance 
thereon  made  by  T.  A,  who  did  not  live  at  Rwnfijrdy 
and  was  not  a  baize  manufacturer.  Held,  that  the  adopt- 
ing a  false  description  and  addition  where  a  false  name 
was  not  assumed,  and  where  there  was  no  person  answer- 
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ing  the  description  or  addition,  was  not  a  forgery.     Rex  v. 
Webb.  Page  405 

30.  A  bill  was  addressed^ to  Messrs.  Williams  4"  Co.,  bankers, 
Birchin  Lane^  London ;  and  there  might,  at  that  time,  have 
been  a  3  on  the  lower  left-hand  corner  of  the  bill.  The  pri- 
soner was  asked,  at  the  time,  whether  the  acceptors  were 
Williams,  Birch,  4*  Co. ;  and  his  answers  imported  that  they 
were.  Williams,  Birch,  4"  Co.,  lived  at  No.  20,  Birchin 
Lane,  and  it  was  not  their  acceptance.  There  were  no  known 
bankers  in  London  using  the  style  of  Williams  4*  Co.  but 
them ;  but  at  No.  3,  Birchin  Lane,  the  name  ^^  Williams  8f 
Co^^  was  on  the  door;  and  some  bills  addressed  to  Messrs. 
Williams  S^  Co.,  bankers,  Swansea,  had  been  accepted,  pay- 
able at  No.  3.,  and  had  been  paid  there.  There  was  no 
evidence  who  lived  at  No.  3.,  but  another  bill,  of  the  same 
tenor  as  that  in  question,  drawn  by  the  prisoner  had  been 
accepted  there.  Held,  that  .on  these  facts  the  prisoner  was 
improperly  convicted  of  uttering  a  forged  acceptance  know- 
ing it  to  be  forged.     Rex  v.  Watts.  436 

31.  If  several  combine  to  forge]  an  instrument  and  each  exe- 
cutes by  himself  a  distinct  part  of  the  forgery,  and  they  are 
not  together  when  the  instrument  is  completed,  they  are 
nevertheless  all  guilty  as  principals,  Rex  v.  Bingley  and 
others  446 

S2.  Forging  or  uttering  a  note  which,  for  want  of  a  signature,  is 
incomplete,  is  not  within  the  statute  which  makes  forg^g 
notes  capital.     Rex  v.  Pateman.  it55 

33.  Forgery  of  a  Prussian  treasiuy  note.  The  note  in  ques- 
tion being  in  a  foreign  language  and  the  indictment  not  con- 
taining any  English  translation  of  it,  judgment  was  arrested. 
Rex  V.  Goldstein.  473 

34.  Instrument  in  the  form  of  a  promissory  note,  held  not  to  be 
the  subject  of  an  indictment  for  forgery  at  common  law. 
Rex  V.  Burke.  496 

35.  What  a  possession  of  forged  notes  within  the  45  G.S.  c.S9. 
S.6.     See  Rex  v.  Rawlej/.  1 10 

FRAUD. 

See  Cheats,  False  Pretences. 

FREEHOLDER. 

A  person  may  serve  on  the  grand  jury,  although  he  is  not  a 
freeholder.  177 

o  o  3 
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GAOL-DELIVERY. 
See  Practice,  2. 

GAME, 

See  Indictment,  46. 

1.  If  several  persons  are  out  with  the  intent  to  kill  game,  and 
only  one  of  them  is  armed,  the  rest  who  are  unarmed,  are 
liable  to  be  convicted  under  the  57  G.  3.  c,  90.  Rex  v.  SmM 
and  others.  P^Bgc  36S 

2.  It  is  no  answer  to  a  charge  under  the  57  G.S.  c.90^  that 
the  prisoners  put  down  their  arms  and  left  them  before  they 
were  seen,  if  it  was  perceived  that  some  one  was  there 
armed  before  they  were  seen.   Rejt  v.  Nask  and  another.  386 

3.  If  several  go  into  a  close  in  the  night,  to  kill  game,  and 
one  has  arms  without  the  knowledge  of  the  others,  the 
other  persons  who  are  unarmed,  are  not  liable  to  be  ccm* 
victed  under  the  57  G.  3.  c,90.     Rex  v.  Southern.  444 

4.  A  person  convicted  under  the  57  G.3.  r.90.  of  being  found 
armed  in  the  night,  in  a  forest,  chase,  park,  wood,  or  plant- 
ation, may  be  sentenced  to  hard  labour]  by  3  G.4.  c.ll4.; 
for  all  these  places  are  either  open  or  inclosed  grounds. 
Rex  V.  Pankkttrst  and  another.  508 

GRAND  JURY. 

1.  An  Irish  peer  ought  not  to  serve  upon  a  grand  jury,  un* 
less  he  is  a  member  of  the  House  of  Commons.  117 

2.  A  person  may  serve  on  the  grand  jury,  although  he  is  not 
^        a  freeholder.  1 77 

HORSE  STEALING. 

1.  An  mdictment  for  horse-stealing,  must  give  the  animal 
one  of  the  descriptions  mentioned  in  the  statute.  Therefore 
an  indictment  for  stealing  a  colt,  not  saying  whether  it  was 
horse  or  mare,  will  not  be  sufficient  to  take  away  clergy; 
but  the  prisoner  may  be  convicted  for  simple  larceny.  Rex 
V.  Beaney.  418 

2.  If  the  owner  parts  with  the  possessicm  of  goods  for  a 
special  purpose,  and  the  bailee,  when  that  purpose  is  exe- 
cuted, neglects  to  return  them,  and  afterwards  disposes  of 
them ;  if  he  had  not  a  felonious  intention  when  he  anpoBiij 
took  them,  his  subsequent  witUiolding  and  disposing  of 
them  will  not  constitute  a  new  felonious  taking  or  make 
him  guilty  of  felony.     Rex  v.  Banks.  442 

3.  Foals  and  filleys  are  within  the  statute  2  4*  S  Edm.  6.,  and 
are  included  in  the  words  horse,  gelding,  or  mare.     Held, 
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therefore,  that  evidence  of  stealing  a  mare  filley,  supported 
an  indictment  for  stealing  a  mare.  Bex  v.  Weliand,  Page  494 

HOUSE  BREAKING. 

The  S9  Eliz.  c.  15.  extended  as  to  aiders  and  abettors;  by 
S  &  4  W.SiM.  c,9.  An  offender  ousted  of  his  clergy  by  the 
latter  statute,  as  being  present  though  out  of  the  house  and 
aiding  and  abetting  one  who  breaks  in  and  steals,  may  be 
charged  with  the  breaking  and  entering.  Ilea:  v.  Bijford 
and  another,  521 

HUSBAND  AND  WIFE. 

A  wife,  by  her  husband's  order  and  procuration,  but  in  his 
absence,  knowingly  uttered  a  forged  order  and  certificate  for 
the  payment  of  prize  money ;  held  that  the  presumption  of 
coercion  at  the  time  of  uttering  did  not  arise,  as  the  husband 
was  absent,  and  that  the  wife  was  properly  convicted.  Rex 
V.  Morris.  210 

INDENTURE. 

See  Evidence,  3. 

INDICTMENT. 

1.  Indictment  on  the  15  G.  2.  r.28.  5.S.  charged,  that  defend- 
ant uttered  a  counterfeit  half-crown  to  J.  I\  and  that  at  the 
time  he  so  uttered  it,  he  had  about  him  another  counterfeit 
half-crown ;  but  it  did  not  conclude  with  averring  that  he 
was  a  common  utterer  of  false  money :  the  Judges  held  that 
such  averment  was  unnecessary,  and  that  the  indictment 
was  sufficient  to  warrant  the  greater  punishment  of  the  Sd 
section  of  the  statute.     Bex  v.  Smithy  5 

2.  An  indictment  on  the  15G.2.  r.28.  for  uttering  after  a 
conviction  for  a  double  offence,  need  not  aver  that  defendant 
was  adjudged  to  be  a  common  utterer :  it  is  sufficient  if  it 
states  that  he  was  tried  and  convicted  of  uttering  to  A.^ 
and  of  uttering  on  the  same  day  to  £.,  and  adjudged  to  be 
imprisoned  a  year.  Bex  v.  Booth.  7 
Bex  v.  Michael.                                                                  29 

3.  An  indictment  for  robbery  stated,  that  it  was  in  a  field 
near  the  Kin^s  highway :  the  robbery  was  proved,  but  not 
near  any  highway :  The  Judges  held  that  the  aUegation  of  i 
its  being  in  a  field  near  the  highway  was  immaterial,  for  the 
3  &  4.  TV.SiM.  C.9.,  took  away  clergy,  let  the  robbery  be 
where  it  might  Bex  ▼.  Wardle.  9  ^ 
Bex  V.  Pye,  9.  twtis.    Bex  v.  Johnstone,  10.  notis.                  J 

o  o  4  ' 
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INDICTMENT— ran^twtfrf. 

i.  Where  an  indictment  described  a  bank  note  as  signed  bj 
A.  H.  fi>r  the  Governor  and  Company  of  the  Bank  of  Eng- 
Umd,  conviction  held  bad,  there  being  do  evidence  of  A.  H'» 
signature.  Describing  a  bank  note  "  as  a  oertun  note 
commonly  called  a  bank  note"  is  not  such  a  descriptirai  as 
will  warrant  a  conviction  on  2  G.  2.  c.  25.  for  stealing  it. 
Bex  V.  Craven.  Page  It 

5.  An  indictment  against  a  master  for  not  providing  neces- 
saries for  his  apprentice  ought  to  state  that  the  ^prentice 
was  of  tender  years,  and  unable  to  provide  for  itself.  Sex 
V.  Friendy  et  ur.  20 

6.  An  indictment  on  39  CS.  c.35.,  must  state  whose  the  pro- 
perty embezzled  was,  as  in  other  cases  of  larceny ;  stating 
that  the  prisoner  took  it  into  his  possession  by  virtue  of  his 
employment,  or  on  account  of  hb  master,  is  insufGcient. 
Rex  V.  M'Gregor.  23 

7.  Forgery  at  Common  law.  Indictment  held  to  be  bad  in 
form,  as  it  did  not  state  what  the  instrument  was  in  respect 
of  which  the  forgery  was  committed,  nor  how  the  party 
signing  it  had  authority  to  sign  it.     Rex  v.  Wilcox,  50 

8.  Indictment  on  39  G.  3.  c.S5.  Held,  that  it  was  sufficient 
to  state  in  the  conclusion  of  the  indictment  that  the  prisoner 

JeUmiously  did  steal,  take,  &c.  though  the  word  feloniously 
was  not  inserted  in  tlie  former  part  of  the  indictment  before 
the  word  embezzle.     Rex  v.  Crighton.  62 

9.  Indictment  on  SOG.2.  c.Si.  held  to  be  bad,  on  the  ground 
that  the  instrument  ^ven  in  evidence  was  not  as  stated,  an 
order  for  money.     Rex  v.  Cartwright.  106 

10.  An  indictment  for  disposing  and  putting  away  forged 
bank  notes,  need  not  state  to  whom  the  note  was  disposed 
of;  it  b  sufficient  to  state  the  prisoner  disposed  of  the  note 

.  with  intent  to  defi-aud  the  Bank;  he  knowing  it  at  the  time 
to  be  forged.     Rex  v.  Holden  and  others.  15* 

11.  An  indictment  on  the  48G.S.  c.l29.,  need  not  oegatiTe 
the  force  or  fear  necessary  to  constitute  robbery ;  and  if  it 
does  not,  though  it  may  appear  that  there  was  such  force  or 
fear,  the  punishment  enjoined  by  the  48  G.3.  may  be  in- 
flicted. Rex  v.  Pearce.  17* 
Rex  V.  Robinson  and  another.                                            321 

12.  An  indictment  for  a  Common  law  felony  must  ccntain  a 
"  contra  pacem."  So  must  an  indictment  for  stealing 
articles,  the  stealing  of  which  is  made  feI(Hiy  by  s: 
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and  in  this  case  the  laying  the  offence  to  have  been  against 
the  form  of  the  statute  will  not  supply  the  defect.  Hex  v« 
Cook.  Page  176 

15.  An  indictment  in  the  next  adjoining  county,  for  an  offence 
within  an  inferior  county,  need  not  aver  that  the  former  is 
the  next  adjoining  county.  When  the  record  is  regularly 
drawn  up,  that  may  be  stated  in  the  caption ;  but  the  in- 
dictment must  state  the  offence  to  have  been  committed 
in  the  inferior  county.     Rex  v.  Gqffl  179 

14.  Property  cannot  be  laid  in  a  person  who  has  never  had 
either  actual  or  constructive  possession.   Hex  v.  Adams.  225 

\B.  If  a  house  is  let  to  A.  and  a  warehouse  under  the  same 
roof,  and  with  an  internal  communication  to  A.  and  A,  the 
warehouse,  in  an  indictment  for  burglary,  cannot  be  de- 
scribed as  the  dwelling-house  of  A.  Bex  v.  Jenkins  and 
another.  244* 

16.  A  bank  post  bill  cannot,  in  an  indictment  for  forgery  or 
uttering,  be  described  as  a  bill  of  exchange ;  but  it  may  be 
described  as  a  bank  bill  of  exchange.  Discharging  an  in- 
dorsement and  inserting  another  may  be  described  as  alter- 
ing an  indorsement     Hex.  v.  Birkett  and  Brcuify.  251 

17.  An  indictment  on  the  9  G.  1.  c.22.  must  state  the  species 
of  catde  wounded  or  injured;  to  state  that  the  prisoner 
maimed  certain  cattle  is  not  sufficient.  If  the  statement  is 
that  he  maimed  certain  cattle,  viz.  a  mare,  there  must  be  • 
evidence  that  the  animal  named  is  of  the  description  speci- 
fied.     Bex  v.  ChaUclejf.  258 

18.  If  an  indictment  against  a  bankrupt,  for  concealing  pro- 
perty, in  stating  the  property  does  not  sufficiently  specify 
particular  parts  of  it,  though  it  may  sufficiently  specify 
others,  and  those  specified  may  be  of  the  necessary  value, 
the  indictment  will  be  bad,  because  the  statement  as  to  the 
parts  not  specified  tends  to  embarrass  the  prisoner.  Where 
value  is  essential  to  constitute  an  ofience,  and  the  value  is 
ascribed  to  many  articles  collectively,  the  offence  must  be 
made  out  as  to  every  one  of  those  articles,  for  the  grand 
jury  has  only  ascribed  that  value  to  all  those  articles  coUeC' 
tivefy.    Bex  v.  Forsyth.  274 

19.  Stating  in  the  indictment  that  the  person  murdered  was  at 
the  time  in  the  kin^speace,  is  sufficient  to  show  that  he  was 
a  British  subject.  The  conclusion  in  the  indictment  that 
the  offence  was  against  the  kin^s  peace^  shows  sufficiently 
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that  the  prisoner  was  a  British  subject.  For  a  commoD  hw 
felony,  committed  abroad,  but  made  triable  here  under  the 
dS  H,  8.  c.  2S^  the  indictment  need  not  conclude  contra  for* 
mam  statuH.     Rex  v*  Sawyer.  Page  ^^ 

20*  An  indictment  for  embezzling  need  not  qiecify  the  exact 
sam  embezzled.     Hex  v.  Carson.  SOS 

31.  Indictment  on  the  43  G.  S.  c.  58.  The  first  three  counts 
alleged,  in  the  usual  form,  that  «7.  &  did  shoot  at  A,  B. ; 
and  went  on  to  state  that  ikf.  and  N,  were  present,  aidii^ 
and  abetting ;  the  second  and  third  counts  varying  from  the 
first  only  in  the  intent ;  the  three  last  counts  yaiying  in  like 
nianner  as  to  the  intent,  stated,  diat  an  unknown  person,  &c. 
dad  shoot  at  A.  JB.,  &c.  and  that  J.  S.  and  M.  and  N.  were 
present  aiding  and  abetting  the  said  unknovm  person,  the 
felony  aforesaid,  in  manner  and  form  aforesaid,  to  do  and 
commit,  and  were  then  and  there  knowing  of  and  privy 
to  the  committing  of  the  saidfeUny^  against  the  statute,  &c. 
but  omitted  to  charge  them  with  being  felamausly  present, 
See  Held,  that  «7.  &  was  properly  convicted  on  this  indict- 
moit,  although  the  jury  negatived  his  being  the  person  who 
fired  the  pistol  at  A  B.     Sex  v.  Taooie  and  others.       314 

2S.  An  indictment  for  presenting  a  foiged  order  to  ^jL. 
treasurer,  &c.  pretending  it  was  genuine,  and  obtaining  fit>m 
W*  L.  under  it  4/.  105.  6^,  after  charging  that  the  prisoner, 
with  i&tent  to  cheat,  &c.  the  treasurer,  presented  the  order, 
and  that  he  knowingly,  &c  pretended  it  was  a  genuine  order 
proceeded,  ^^  and  so  the  jurors,  &c.  say  that  the  prisoner,  on 
the  day  and  year,  Sec.  did  obtain  the  said  sum  of  42. 10s.  6dL ;" 
but  the  intent  to  cheat  and  defraud  W.  L,  was  not  stated  in 
this  part  of  the  indictment,  nor  was  the  obtaining  charged 
to  have  been  efiected  knowingly  and  designedly ;  indictment 
held  bad.    Bex  y.  Rusktoorth.  31 7 

23.  An  indictment  for  embezzling  ought  to  set  out  spedfically 
some  article  of  the  property  emb^zled,  and  the  evidenoe 
shonld  support  that  statement.    Rex  v.  Fumeaux.  335 

24*  Indictment  for  murder.  If  the  death  proceeds  firom  suf- 
focation from  the  swelling  xtp  of  the  passage  of  the  throat, 
and  such  swelling  proceeds  from  wounds  occasi<xied  by 
forcing  something  into  the  throat,  it  will  be  suflfcient  to  state 
m  the  indictment  that  the  things  were  forced  into  the  throat, 
and  di«  persott  thereby  siiflfoeattd,  the  [Nrooess  immediately 
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caasiDg  the  suflbcation,  viz,  the  swellings  need  not  be  stated, 
Bex  V.  Tife.  Page  S45 

25.  Indictment  on  the  4S  G.  S.  c.  58.  for  cutting  J.  S^  the  evi- 
dence was  that  the  wounds  were  inflicted  by  stabbing  and 
not  by  cutting.  The  Judges  held  the  confiction  wrong.  Bex 
V.  M^Dermot.  S56 

26.  Indictment  for  the  murder  <^  a  bastard  child.  Held,  that 
a  bastard  was  improperly  described  by  his  mother's  name, 
be  not  having  gained  that  name  by  reputation.  Bex  v, 
Clark.  858 

27.  An  Indictment  for  stealing  goods  may,  under  the  5B  G.  3. 
c.  1S7.»  state  them  to  be  the  goods  of  the  overseers  of  the 
poor  Jbr  the  time  being  of  the  parish  of  A.,  for  this  will  im- 
port that  they  belonged,  at  the  time  of  the  thefi,  to  the  per- 
sons who  were  the  them  overseers.     Bex  v.  Went.  369 

28.  Indictment  on  the  43  G.  3.  c.  58.  The  intent  Uud  in  seve- 
ral counts  of  the  indictment  was  to  murder,  to  disable,  or  do 
some  grievous  bodily  harm.  The  intent  found  by  the  jury 
was  to  prevent  being  apprehended.  Held,  that  the  convio 
tion  was  bad ;  that  if  Uie  intent  is  to  prevent  the  prisoner's 
apprehension,  it  must  be  so  laid.  Bex  v.  Huffin  and 
another.  365 

89.  An  indictment  for  embezzling  must  describe,  according  to 
the  fact,  some  of  the  property  embezzled.  Bex  v.  Tyerz.  402 

30.  An  indictment  for  stealing  a  sheep,  or  any  other  cattle, 
must  mention  or  ascribe  to  it  some  vabie^  for  unless  the  value 
exceeds  twelve  pence,  it  will  not  be  a  capital  offence.  Bex 
V.  Peel.  407 

31.  In  larceny  the  goods  of  a  ready  furnished  lodging  must  be 
described  as  the  lodger's  goods^  not  as  the  gooda  of  the  ori- 
ginal owners.     Bex  v.  BelsteatL  411 

32.  Tlie  goods  in  a  dissenting  chapel  vested  in  trustees  can- 
not be  described  as  the  goods  of  a  servant  who  haa  merely 
the  custody  of  the  diapel  and  things  in  it,  to  dean  and  keep 
in  Older,  though  he  has  the  key  of  the  chapel^  and  no  other 
person  but  the  minister  has  another  key.  Bexr.  Hutch'- 
inson  and  another.  412 

33.  An  indictment  for  a  rape  stated  to  have  been  committed 
on  the  9th  of  Marck,  1  G.  4.,  ccoichided  ^^  against  the  peace 
of  onr  said  late  \otA  the  king.*'  Held^that  the  wvnd  <<  late* 
m%ht  be  rgecled as  surpheage.    Besi  v*  Scott.  4fl5 
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34.  An  indictment  for  horse  stealing  must  give  the  animal  one 
of  the  descriptions  mentioned  in  the  statute.  .  Therefore  an 
indictment  for  stealing  a  colt  not  saying  whether  it  was  horse 
or  mare  will  not  be  sufficient  to  take  away  dei^,  but  the 
prisoner  may  be  convicted  of  simple  larceny.  Rex  t. 
Beaney.  I^sgc  4^6 

35.  If  one  statute  subjects  an  act  to  a  pecuniary  penalty,  and  a 
subsequent  statute  makes  it  felony,  an  indictment  for  the 
felony  concluding  against  the  form  of  the  statute  (in  the  sin- 
gular number  only)  is  right  Rex  v.  Pirn.  4*25 

36.  Indictment,  tried  summer  assizes  1  G.  4.,  stated,  that  the 
prisoner,  on  the  20th  of  July^  in  the  fourth  year  of  the  reiga 
of  King  (jeorge  the  Fourth^  stole  a  mare,  against  the  peace 
of  our  lord  the  now  king.  The  Judges  held  the  words 
^^  fourth  year  of  thi^  might  be  rejected  as  surplusage^  and 
that  the  prisoner  was  properly  convicted  on  this  indictment. 
Rex  \.  Gill.  431 

37.  On  an  indictment  for  biurglariously  breaking  and  entering 
a  dwelling-house  and  then  and  there  stealing  goods  therein, 
the  prisoner  may  be  well  convicted  of  burglary  if  the  lar- 
ceny be  proved,  seats  if  not     Rex  v.  FumivaL  445 

38.  Indictment  on  56  G.  3.  c.  27*  s.  8.  should  set  forth  the 
e£kct  and  substance  of  the  former  conviction,  so  likewise 
should  the  certificate  of  the  former  conviction.  The  in- 
dictment or  the  certificate  under  this  section  of  the  statute, 
stating  the  former  conviction  to  have  been  felony  only  is  in- 
sufficient    Rex  V.  Watson.  468 

39.  Forgery  of  a  Prussian  treasury  note.  The  note  in  ques- 
tion being  in  a  foreign  language,  and  the  indictment  not 
containing  any  English  translation  of  it,  judgment  arrested. 
Rex\.  Goldstein,  473 

40.  An  indictment  for  stealing  102.  in  monies  numbered  is  not 
sufficient;  some  of  the  pieces  of  which  the  money  consisted 
should  be  specified.     Rex  v.  Fry.  482 

41.  In  an  indictment  for  larceny,  if  the  thing  stolen  be  de- 
scribed as  a  bank  post  bill  and  be  not  set  out,  the  Court 
cannot  take  judicial  notice  that  it  is  a  promissory  note  or 
that  it  is  such  an  instrument  as  under  the  statute  2  G.  2. 
c.  25.  may  be  the  subject  of  larceny,  though  it  be  described 
as  made  for  the  payment  of  money.    Rex  v.  Chard.       488 

42.  If  the  name  of  a  prisoner  is  unknown,  and  he  refuse  to 
disclose  it,  an  indictment  against  him  as  a  person  whose 
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name  is  to  the  jurors  unknown,  but  who  is  present  brought 
before  the  jurors  by  the  keeper  of  the  prison  will  be  suffi- 
cient. But  an  indictment  against  him  as  a  person  to  the 
jurors  unknown,  without  something  to  ascertain  whom  the 
grand  jury  meant  to  designate,  is  insufficient  Anony^ 
mous.  P%6  ^89 

43.  Where  a  married  woman  lived  apart  from  her  husband 
upon  an  income  arising  from  property  vested  in  trustees  for 
her  separate  use ;  held,  that  a  house  which  she  had  hired  to 
live  in  was  properly  described  as  her  husband's  dwelling- 
house,  though  she  paid  the  rent  out  of  her  separate  proper- 
ty, and  the  husband  had  never  been  in  it.  Hex  v.  French.  491 

44.  An  indictment  for  stealing  a  dead  animal  should  state  that 
it  was  dead ;  for  upon  a  general  statement  that  the  party 
stole  the  animal  it  is  to  be  inferred  that  he  stole  it  alive. 
Rex  V.  Edwards  and  another.  497 

45.  A  prosecutor  may  be  described  by  a  name  he  has  assumed, 
though  it  is  not  his  right  name.     Rex  v.  Norton.  510 

46.  The  indictment  under  57  G.  8.  c.  90.,  charging  a  party 
with  having  entered  into  a  park,  chase,  &c.  with  intent  to 
destroy  game,  and  being  found  armed  in  the  night,  must  in 
some  way  or  other  particularize  the  place.  Rex  v.  Ridley.  515 

47.  Held,  that  the  house  of  a  husband,  in  which  he  allowed 
his  wife  to  live  separate  from  him,  might  be  described  as  the 
house  of  the  husband,  though  the  wife  lived  there  in  adultery 
with  another  man,  who  paid  the  housekeeping  expences, 
and  though  the  husband  suspected  a  criminal  intercourse 
between  his  wife  and  the  other  man  when  he  allowed  her  to 
live  separate.     Rex  v.  Wilfbrd  and  another.  517 

INDICTABLE  OFFENCES. 

1 .  It  is  an  indictable  offence  to  refrise  or  neglect  to  supply 
necessaries  to  a  child,  servant,  or  apprentice,  whom  a  per- 
son is  bound  by  duty  or  contract  to  provide  for,  if  such 
cliild,  &C.  be  of  tender  years  and  unable  to  provide  for 
itself.     Rex  v.  Friend  et  tix.  20 

2.  Taking  a  person's  dead  body  from  a  burial  ground  with 
intent  to  dispose  of  the  same  for  gain  and  profit.  Held,  an 
indictable  offence.     Rex  v.  Grilles.  MS.  notis. 

INHABITANCY. 

1.  Where  the  owner  has  never  by  himself,  or  by  any  of  his 
family,  slept  in  the  house,  it  is  not  his  dwelling-house  so  as 
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to  make  the  breaking  thereof  bui^lary,  though  he  has  used 
it  for  his  meals  and  all  the  purposes  of  his  business.  Bes 
V.  Martin  and  another.  P^^  1^^ 

2.  Where  the  prosecutor  left  his  house  without  any  intention 
of  living  in  it  again,  and  intending  to  use  it  as  a  wardouse 
only ;  though  he  had  persons  (not  of  his  &niily)  to  sleep  in 
it  to  guard  the  property;  held  that  this  could  not  be  ooo- 
sidered  as  "  the  ApeBing'-hous^  of  the  prosecutor,  so  as  to 
support  a  conviction  for  stealing  there  to  more  than  the 
amount  of  forty  shillings.     Bex  v.  Flannagan.  187 

S.  Though  a  man  leaves  his  house  and  never  means  to  reside 
in  it  again,  yet,  if  he  uses  part  of  it  as  a  shop,  and  lets  a 
servant  and  his  &mily  board  and  sleep  in  another  part  of  it 
for  foar  the  place  should  be  robbed,  and  lets  the  rest  to 
lodgers,  the  faabitBtkm  by  his  servant  and  fiunily  is  an  ha- 
bitation by  him,  and  the  shop  shall  still  be  c(Hisidered  part 
of  his  dwelling-house.     Rex  v.  Gibbons  and  another.      442 

INSANITY. 

1.  The  first  section  of  the  39  &  40  6.3.  c.94«  is  confined  to 
cases  of  treason,  murder,  and  felony ;  the  second  section  ex- 
tends to  all  offisnces.  Therefore  if,  on  a  trial  for  a  misde- 
meanor, the  defendant  appears  to  be  insane,  and  the  jury 
find  him  so,  the  Court  may  order  him  to  be  confined  until 
His  Majesty's  pleasure  be  known.     Rex  v.  LdtUe.  430 

2.  On  a  trial  where  the  defence  is  insanity,  a  witness  of  medi- 
cal skill  may  be  asked  whether  such  and  such  appearances, 
proved  by  other  witnesses,  are,  in  his  judgment,  symptoms 
of  insanity.  But  Qucere^  Whether  he  can  be  asked,  wheth^ 
firom  the  other  testimony  given,  the  act  with  which  the  pri- 
soner is  charged  is,  in  his  opinion,  an  act  of  insanity,  whidi  is 
the  very  point  to  be  decided  by  the  jury?  Rex  v. 
Wright.  ^S^ 

INTENTION. 

The  prisoner  was  indicted  for  setting  fire  to  a  mill  with  intent 
to  injure  the  occupiers  thereof.  Held,  that  an  injury  to  the 
mill  being  the  necessary  consequence  of  setting  fire  to  it, 
the  intent  to  injure  might  be  inferred ;  for  a  man  must  be 
supposed  to  intend  the  necessity  consequence  of  bis  own 
aet     Rex  v.  Farrin^ttm.  S07 
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JOINT  PROPERTY. 

1.  A  father  and  sod  carried  on  business  as  farmers :  the  son 
died  intestate,  after  which  the  father  continued  the  business 
for  the  joint  benefit  of  himself  and  the  sons  next  of  kin. 
Some  of  the  sheep  were  stolen,  and  were  laid  to  be  the  pro- 
perty of  the  father  and  the  sons  next  of  kin,  and  all  the 
Judges  held  it  right     Rex  v.  ScotL  Page  IS 

2.  Z).  and  C.  were  partners  \  C.  died  intestate  leaving  a  widow 
and  children ;  from  the  time  of  his  death  the  widow  acted 
as  partner  with  D^  and  attended  the  business  of  the  shop ; 
three  weeks  after  C.'s  death  part  of  the  goods  were  stolen ; 
they  were  described  in  the  indictment  as  the  goods  of  D. 
and  the  widow ;  on  case  reserved  the  description  was  held 
right.     Rex  v.  Gaby,  178 

JUDGMENT. 

1.  A  man  upon  whom  sentence  of  death  has  passed  ought 
not,  while  under  that  sentence,  to  be  brought  up  to  receive 
judgment  for  another  felony;  although  he  was  under  that 
sentence  when  he  was  tried  for  the  other  felony,  and  did  not 
plead  his  prior  attainder.  268 

2.  On  an  indictment  against  two,  charging  them  with  a  joint 
offence,  either  may  be  found  guilty;  but  they  cannot  be 
found  guilty  separately  of  separate  parts  of  the  charge.  If 
they  are  found  guilty  separately,  upon  a  pardon  or  nolle 
prosequi  as  to  the  one  who  stands  second  upon  the  verdict, 
judgment  may  be  given  against  the  other.  Rex  v.  Hemp^ 
stead  and  another.  344 

JURISDICTION. 

See  Admibalty. 

1.  An  indictment  for  seducing  an  artificer  was  found  at  the 
general  sessions  of  oyer  and  terminer  and  general  session 
of  the  peace  for  Middlesex^  and  was  tried  at  the  Old  Bailey. 
The  Judges  held,  that  the  statutes  5  6. 1  ^.27.  and  28  G.2. 
c.  1 8.  gave  no  authority  to  prefer  such  an  indictment  at  such 
a  sessions,  and  judgment  awarded  accordingly.  See  now 
the  5  G.4.  c.  97.     Rex  v.  Hewitt.  158 

2.  Indictments  were  found  against  a  prisoner  at  the  quarter 
sessions  for  the  North  Riding  of  Yorkshire^  and  transmitted 
to  the  assizes  by  the  justices  at  session.  Held,  that  although 
the  indictments  were  not  removed  by  certiorari^  the  Judge 
of  assise  should  have  tried  the  prisoner  on  these  indict- 
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ments,  and  that  he  was  improperly  discharged   by  proch- 
mation  without  such  trial.     Rex  v.  Wetherell.  P<age  SSI 

JURY. 

See  Grand  Jury. 

If  a  juryman  is  taken  ill,  so  as  to  be  incapable  of  Bltesodmg 
through  the  trial,  the  jury  may  be  discharged,  and  the  pri- 
soner tried  de  naoOf  or  another  juryman  may  be  added  to 
the  eleven ;  but  in  that  case  the  prisoner  should  be  offered 
his  challenges  over  again  as  to  the  eleven,  and  the  eleven 
should  be  sworn  de  novo.     Rex  v.  Edwards.  224 

KING'S  evidence: 

A  king's  evidence  is  not  entitled,  as  matter  of  right,  to  be  ex- 
empt from  being  prosecuted  for  other  offences  at  the  same 
assizes  at  which  he  has  been  a  witness  for  the  Crown.  Rex 
V.  Zjee.  361 

Rex  V.  Brunton.  454 

LARCENY. 

1.  Where  an  indictment  described  a  bank  note  as  signed  by 
A.  H.  for  the  Governor  and  Company  of  the  Bank  of  JB«g^- 
landi  conviction  held  bad,  there  being  no  evidence  of  A.HJs 
signature.  Describing  a  bank  note  ^'  as  a  certain  note  com- 
monly called  a  bank  note,"  is  not  such  a  description  as  will 
warrant  a  conviction  on  2  G.2.  c.  25.  for  stealing  it.  Rex  v. 
Craven.  14 

2.  Leaden  images  on  pedestals  fixed  in  the  ground,  near  a 
summer-house,  and  the  summer-house  being  in  an  enclosed 
field  (but  not  within  the  same  enclosure  as  the  house)  are 
not  within  4  G.2.  c.S2.    Rex  v.  Richards  and  another.    28 

3.  A  person  employed  in  the  post-office,  at  the  time  of  taking 
or  secreting  a  letter,  is  not  within  the  second  section  of  7  G.S. 
C.50.;  which  makes  it  larceny  tor  steal  a  letter  out  of  the 
post-office.     Rex  v.  Pool^.  51 

4.  Stealing  calico  placed  to  be  printed,  &c.  in  a  building  made 
use  of  by  a  calico  printer  for  printing,  drying,  &c.  Held 
that  in  order  to  support  the  capital  charge,  it  was  necessary 
to  prove  that  the  building  from  which  the  calico  was  stolen 
was  made  use  of  either  for  printing  or  drying  calico.  Bei 
V.  Dixon  and  others.  53 

5.  A  summer-house  used  occasionally  for  tea  and  refreshment 
within  the  same  inclosure  as  the  house,  though  at  the  dis- 
tance of  about  half  a  mile,  is  a  building  within  the  4  G.2. 
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<r,32.     All  buildings  appear  to  be  within  4  G.2.  c.32.     Rex 
V.  Norris.  Page  69 

6.  If  the  master  and  owner  of  a  ship  steals  some  of  the  goods 
delivered  to  him  to  carry,  it  is  not  larceny  in  him  unless  he 
took  the  goods  out  of  their  package ;  nor,  if  larceny,  would 
it  be  an  offence  within  24  G.  2.  cA5.    Rex  v.  Madox.         92 

7.  The  master  of  a  Prussian  vessel  captured  by  a  British  ship 
and  carried  into  the  port  of  Weymouth^  held  not  to  be  guilty 
of  larceny  in  taking  goods  from  the  vessel  under  the  parti- 
cular circumstances,  there  being  no  evidence  that  he  took 
them  for  the  purpose  of  converting  them  to  his  own  private 
use.     Rex  v.  Van  Muyen.  118 

8.  Where  property,  which  the  prosecutors  had  bought,  was 
weighed  out  in  the  presence  of  their  clerk  and  delivered  to 
their  carter's  servant  to  cart,  who  let  other  persons  take 
away  the  cart  and  dispose  of  the  property  for  his  benefit 
jointly  with  that  of  the  other  persons ;  held  that  the  carter^s 
servant,  as  well  as  the  other  persons,  was  guilty  of  larceny 
at  common  law.     Rex  v.  Harding  and  others.  125 

9.  The  prisoner  pretending  to  be  the  servant  of  a  person  who 
had  bought  a  chest  of  tea  deposited  at  tlie  Company's 
warehouse,  got  a  request  paper  and  permit  for  the  chest, 
and  took  it  away  with  the  assent  of  a  person  in  the  India 
Company's  service,  who  had  the  charge  of  it.  The  Judges 
on  a  case  resei'ved  held  this  felony.     Rex  v.  Hench.        163 

10.  Stealing  reissuable  notes  afler  they  have  been  paid,  and  be- 
fore they  have  been  reissue<l,  does  not  subject  the  party  to 
an  indictment  on  the  2  G.2.  <:.25.  for  stealing  notes;  but 
he  may  be  indicted  for  stealing  the  paper  with  valuable 
stamps  upon  it.     Rex  v.  Clarh  181 

11.  Indictment  on  5  G.3.  f.  14.  5.1.  for  entering  an  enclosed 
park  and  taking  fish  bred^  kept,  and  preserved  there  in  the 
river  Kent  running  through  the  park.  It  appeared  that  the 
park  was  walled  roi^ind,  except  where  the  river  entered  and 
passed  out,  and  that  there  were  fences  to  keep  in  the  deer ; 
t^at  there  was  nothing  to  keep  in  the  fish  ;  that  they  were 
npt  known  to  breed  there ;  that  nothing  was  done  to  stock 
the  river ;  but  that  persons  were  never  suffered  to  angle 
in  the  park  without  leave.  Held,  that  this  was  not  a  place 
where  fish  were  to  be  considered  as  "  Icept^  bred^  or  pre- 
served^^* within  the  meaning  of  this  act ;  and  therefore  con- 
viction wrong.     Rex  v.  Carradice  and  another.  205 
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12.  The  prisoner  received  a  check  from  Sir  T.  P.  to  buy  exche' 
quer  bills ;  he*  carried  it  to  the  bankers,  got  the  cash,  and 
embezzled  part.  He  was  indicted  for  stealing :  held,  that  as 
there  was  no  fraud  to  induce  Sir  T.  P.  to  deliTcr  the  check, 
it  was  not  larceny,  although  the  prisoner  intended  to  mis- 
apply the  property  when  he  took  it,  and  misiq>plied  it  ac- 
cordingly. Held,  that  as  Sir  T.  P.  never  had  possesskxi 
of  the  money  received  at  the  bankers,  but  by  the  hands  of 
the  prisoner,  the  indictment  could  not  be  su[qx»rted.  Sex 
V.  Walsh,  Page  215 

13.  If  the  ownership  of  goods  is  parted  with,  it  is  no  felony, 
though  the  owner  has  been  induced  to  part  with  them  by  a 
fraudulent  representation.    Bex  v.  Adams.  225 

14.  A  servant  clandestinely  taking  his  master's  com,  though 
to  give  to  his  master's  Horses,  is  guil^  of  larceny.  Rex  t. 
Morfit  and  another.  507 

15.  If  a  bag  of  wheat  is  delivered  to  a  warehouseman  for  safe 
custody,  and  he  takes  all  the  wheat  out  of-  the  bag  and  dis- 
poses of  it,  it  Ls  larceny.     Bex^.Braxier.  337 

16.  Ferrets,  though  tame  and  saleable,  cannot  be  the  subject  of 
larceny.     Bex  v.  Searing.  350 

17.  An  indictment  for  stealing  goods  may,  under  the  55  6.3. 
c.  137*)  state  them  to  be  the  goods  of  the  overseers  of  the 
poor  Jbr  the  time  being  of  the  parish  of  A. ;  for  this  will  im- 
port that  they  belonged,  at  the  time  of  the  thefl^  Co  the  per- 
sons who  were  the  then  overseers.     Bex  v.  Went,  359 

18.  Cutting  off  part  of  a  sheep  while  it  is  alive  with  intent  to 
steal  it,  will  support  an  indictment  for  killing  widi  an  intent 
to  steal,  if  the  cutting  off  must  occasion  the  sheep's  death. 
Bex  V.  Clay.  387 

19.  An  indictment  for  stealing  a  sheep  or  any  other  cattle, 
must  mention  or  ascribe  to  it  some  value ;  for  unless  the 
value  exceeds  twelve  pence,  it  will  not  be  a  capital  ofience. 
Bex  V.  Peek  407 

20.  In  larceny  the  goods]  of  a  ready  furnished  lodging  must 
be  described  as  the  lodger's  goods,  not  as  the  goods  of  the 
originaKowners.    Bex  v.  Belstead,  411 

21.  If  there  is  a  plan  to  cheat  a  man  of  his  proper^  under 
colour  of  a  bet,  and  he  parts  with  the  possession  only  to 
deposit  as  a  stake  with  one  of  the  confederates ;  the  talcing 
by  such  confederates  is  felonious.  Hex  v.  Bobson  and 
others.  413 

22.  An  indictment  for  horse-stealing,   must  give  the   animal 
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one  of  the  descriptions  mentioned  in  the  statute.  Therefore, 
an  indictment  for  stealing  a  colt,  not  saying  whether  it  was 
a  horse  or  mare,  will  not  be  sufficient  to  take  away  clergy ; 
but  the  prisoner  may  be  convicted  for  simple  larceny.  Rex 
V.  Beaney.  Page  "^16 

23*  A  lodger  who  invites  a  man  to  his  room,  and  then  steals 
his  goods  to  the  value  of  forty  shillii^,  when  not  about  his 
person,  is  liable  to  be  found  guilty  of  stealing  in  a  dwelling- 
house.     Bex  V.  Taylor.  4*18 

24.  Clandestinely  taking  away  articles  to  induce  the  owner  (a 
girl)  to  fetch  them,  and  thereby  to  give  the  prisoner  an 
opportunity  to  solicit  her  to  commit  fornication  with  him,  is 
not  felonious.    Bex  v.  Dickinson.  420 

25.  Going  towards  a  place  where  a  felony  is  to  be  committed, 
in  order  to  assist  in  carrying  off  the  property,  and  assisting 
accordingly,  will  not  make  a  man  a  principal,  if  he  was  such 
a  distance  at  the  time  of  the  felonious  taking  as  not  to  be 
able  to  assist  in  it.     Bex  v.  KeUy.  421 

26.  If  the  owner  part  with  the  possession  of  goods  for  a  spe- 
cial purpose,  and  the  bailee,  when  that  purpose  is  executed, 
n^lects  to  return  them,  and  afterwards  disposes  of  them, 
if  he  had  not  a  felonious  intention  when  he  originally  took 
them,  his  subsequent  withholding  and  disposing  of  them, 
will  not  constitute  a  new  felonious  taking,  or  make  him 
guilty  of  felony.    Bex  v.  Banks.  441 

27.  If  a  man  steal  his  own  goods,  from  his  own  bailee,  though 
he  has  no  intent  to  charge  the  bailee,  but  his  intent  is  to 
defraud  the  king ;  yet,  if  the  bailee  had  an  interest  in  the 
possession,  and  could  have  withheld  it  from  the  owner,  the 
taking  is  a  larceny.    Bex  v.  Wilkinson  and  another.         470 

28.  If  a  part  owner  of  property  steals  it  from  the  person  in 
whos^  custody  it  is,  and  who  is  responsible  for  its  safety,  he 
is  guilty  of  larceny.     Bex  v.  Bromley.  478 

29.  An  indictment  for  stealing  10/.  in  monies  numbered  is  not 
sufficient  Some  of  the  pieces  of  which  that  money  con- 
sisted should  be  specified.     Bex  v.  Fry  and  another.      482 

30.  Indictment  for  larceny,  if  the  thing  stolen  be  described  as 
a  bank  post  bill,  and  be  not  set  out,  the  Court  cannot  take 
judicial  notice  that  it  is  a  promissory  note,  or  that  it  is  such 
an  instrument  as,  under  the  statute  2  G.  2.  c.  25.,  may  be  the 
subject  of  larceny  though  it  be  described  as  made  for  the 
payment  of  money.     Bex  v.  Chard.  488 
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31.  An  indictment  for  stealing  a  dead  animal  should  state  that 
it  was  dead ;  for  upon  a  general  statement  that  a  party  stole 
the  animal,  it  is  to  be  intended  that  he  stole  it  alive.  Ber 
V.  Edwards.  Page  497 

LETTERS. 

See  Post  Office.     Threatening  Letters. 

LODGINGS. 

1.  In  larceny  the  goods  of  a  ready  furnished  lodging  must  be 
described  as  the  lodger's  goods,  not  as  the  goods  of  the  ori- 
ginal owners.     Rex  v.  Belstead.  4-11 

2.  A  lodger  who  invites  a  man  to  his  room,  and  there  steals 
'hb  goods  to  the  value  of  405.  when  not  about  his  person, 
is  liable  to  be  found  guilty  of  stealing  in  a  dwelling-house. 
The  goods  of  a  lodger's  guest  are  under  the  protectTon  of 
the  dwelling-house.     Bex  v.  Taylm\  418 

5.  Indictment  for  stealing  goods  in  a  lodging  room  let  by  con- 
tract to  the  prisoner  to  be  used  with  the  lodging  aforesaid, 
imparts  an  entire  letting  to  the  prisoner  alone,  and  is  not 
supported  if  it  appear  that  others  have  a  concurrent  use  of 
the  room  and  goods.  Qu.  If  such  a  lodger  be  within  the 
statute  of  8  &  4  W^.  &  Jf.  c.  9-    Bex  v.  Bea^.  480 

LORD  ELLENBOROUGH'S  ACT. 

1.  Where  a  cutting  is  inflicted  by  an  instrument  capable  of 
cutiing,  the  case  is  within  the  4SG.3.C.58.,  though  the  in- 
strument be  not  intended  for  cutting,  nor  ordinarily  used  to 
cut,  but  generally  used  to  force  open  drawers,  doors,  &c. ; 
find  though  the  intention  was  not  to  cut,  but  to  inflict  some 
other  mischief.     Bex  v.  Hayxard.  78 

"2.  If  the  instrument  be  fired  so  near,  and  in  such  a  direction, 
as  to  be  likely  to  kill  or  do  other  grievous  bodily  harm,  and 
with  intent  that  it  should  do  so,  the  case  will  be  within  the 
43  G.  3.  c.  58.,  though  it  is  loaded  with  powder  and  paper 
only.     Bex  v.  Kitchen.  95 

S.  If  several  are  out  for  the  purpose  of  conunitting  a  felony, 
and,  upon  an  alarm,  run  different  ways,  and  one  of  them 
maim  a  pursuer  to  avoid  being  taken,  the  others  are  not  to 
be  considered  principals  in  such  act  Bex  v.  Wkite  and 
another.  99 

4.  A  striking  over  the  face  with  the  sharp  or  daw  part  of  a 
hammer  held  to  be  a  sufficient  adting  within  the  43  G.  3. 

c.  58.     Bex  V.  Atkinson.  104 

5.  Upon  a  trial  on  the  coroner's  inquest  for  the  murder  of  a 
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bastard  child,  a  woman  may  be  found  guilty  of  concealment 
under  the  43  G.  S.  c.  58.  s.  4.     Rex  v.  Maynard.    Page  240 

6.  Prisoner  was  convicted  capitally  at  the  Admiralty  sessions 
for  maliciously  stabbing,  upon  the  43  G.  3.  c.  58.  Held, 
that  as  the  statute  only  made  the  offence  capital  if  commit- 
ted in  England  or  Ireland^  it  was  not  so  if  committed  at  sea. 
But  see  now  the  1  G.  4.  c.  90.  5. 1.     Hex  v.  Amarro.        286 

7.  Indictment  on  the  43  G.  3.  c.  58.  The  first  three  counts 
alleged,  in  the  usual  form,  that  J.  S.  did  shoot  at  A,  B. ; 
and  went  on  to  state  that  M,  and  N.  were  present^  aiding 
and  abetting ;  the  second  and  third  counts  varying  from 
the  first  only  in  the  intent ;  the  three  last  counts  varying  in 
like  manner  as  to  the  intent,  stated,  that  an  unknown  per- 
son, &c.,  did  shoot  at  A.  2?.,  &c.,  and  that  J.  S.  and  M.  and 
N,  were  present  aiding  and  abetting  the  said  unknown  per- 
son, the  felony  aforesaid, '  in  manner  and  form  aforesaid,  to 
do  and  commit,  and  were  then  and  there  knowing  of  and 
privy  to  the  committing  of  the  said  felony^  against  the  form, 
Sec,  but  omitted  to  charge  them  witli  being  Jelaniously  pre- 
sent, &c.  Held,  tliat  J,  S.  was  properly  convicted  on  this 
indictment,  although  the  jury  negatived  his  being  the  person 
who  fired  the  pistol  at  A.  B.     Rex  v.  Tcnde  and  others.  314 

8.  A  woman  may  be  found  guilty  of  concealment  within  the 
43  G.  3.  c.  58.  s.  3.,  though,  from  appearances,  it  is  probable 
the  child  was  still  born,  and  although  the  birth  was  probably 
known  to  an  accomplice*     Rex  v.  Cornwall.  336 

9.  Indictment  on  the  43  G.  3.  c.  58.  for  cutting  J.  S.  The  evi- 
dence was,  tliat  the  wound  was  inflicted  by  stabbing  and  not 
cutting;  the  Judges  held  the  conviction  wrong.  Rex\. 
M'DermoL  356 

10.  Cutting  a  child's  private  parts  so  as  to  enlarge  them  for 
the  time,  may  be  considered  as  doing  her  grievous  bodily 
harm,  and  done  with  that  intent,  though  the  hymen  is  not 
injured,  the  incision  is  not  deep,  and  the  wound  eventually 
is  not  dangerous.     Rex  v.  Car.  362 

1 1.  Indictment  on  the  43  G.  3.  c.  58.  The  intent  laid  in  seve- 
ral counts  of  the  indictment  was  to  murder,  to  disable,  or 
do  some  grievous  bodily  harm.  The  intent  found  by  the 
jury  was  to  prevent  being  apprehended.  Held,  that  the 
conviction  was  bad ;  that  if  the  intent  is  to  prevent  the  pri- 
soner's apprehension,  it  must  be  so  laid.  Rex  v.  Duffin  and 
another.  365 

TVS 
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LORD  ELLENBOROUGH'S  ACT— continued. 

1 2.  Indictment  on  the  43  G.  3«c.  58.,  for  attempting  to  discharge 
a  loaded  blunderbuss  at  J.  S*  Held,  that  in  order  to  consti- 
tute the  offence  of  attempting  to  discharge  loaded  fire-arms, 
they  must  be  so  loaded  as  to  be  capable  of  doing  the  mis- 
chief intended.     Bex  v.  Carr.  Page  377 

LUNATICS. 

See  Insakitt. 

MAIMING  CATTLE. 

1.  Wounding  a  horse  out  of  malice  to  the  owner  is  an  ofience 
within  the  Black  Act,  9  G.  I.  c.  22.,  though  the  wound  is 
not  permanent,  and  the  horse  is  likely  to  recover.  Bex  t. 
Haywood.  16 

2.  An  indictment  on  the  9  G.  1.  c.  22.  must  state  the  species 
of  cattle  wounded  or  injured;  to  state  that  the  prisoner 
maimed  certain  cattle  is  not  sufficient.  If  the  statement  is 
that  he  maimed  certain  cattle,  viz.  a  mare,  there  must  be 
evidence  that  the  animal  maimed  is  of  the  description  speci- 
fied.   Bex  V.  Ctudklof.  258 

3.  Maliciously  killing,  &c.  cattle  within  9  G.l.  c.22.  &1. 
Held,  that  the  malice  must  be  against  the  owner  of  the 
cattle,  and  not  agamst  a  servant  or  relation  of  the  owner. 
Bex  v«  Austen.  490 

MALICE. 

1.  In  an  indictment  on  the  9  G.l.  c.22.,  for  setting  fire  to  a 
hay*stack,  it  is  no  answer  to  the  charge  that  the  prisoner 
had  no  malice  or  spight  to  the  owner  of  the  stack.  It  is  not 
necessary  to  aver  in  the  indictment  that  the  stack  *^  ttos 
thereby  burnt  J^    Bex  v.  Salmon.  ^  26 

2.  Cutting  dawn  a  tree  is  sufficient  to  bring  the  case  within  the 
9  0.1.  c.  22.,  though  the  tree  is  not  thereby  totally  destroyed* 
To  bring  the  case  within  the  9  G.  1.  the  act  must  be  done 
from  malice  against  the  owner.     Bex  v.  Taylor.  373 

3.  To  constitute  an  offence  under  the  52  G.  3.  r.  143.,  for 
shooting  at  a  vessel  of  the  customs,  and  also  at  an  officer  of 
the  same  on  the  high  seas,  the  shooting  must  be  malicious. 
Bex  v.  Beynolds  and  another.  465 

—  4.  Maliciously  killings  &c  cattle,  within  9  G.l.  c.22.  s.1* 

Held,  that  the  malice  must  be  against  the  owner  of  the 
cattle,  and  not  against  a  servant  or  relation  of  the  owner. 
Bex  V.  Austen.  490 
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MANSLAUGHTER. 

1.  Killing  in  an  ai&ay.  Qu.  Whether,  under  the  circum- 
stances, it  amounted  to  murder.  Rex  v.  Rankin  and 
others.  Page  *^ 

2.  After  mutual  blows  between  the  prisoner  and  the  deceased, 
the  prisoner  knocked  the  deceased  down,  and,  after  he  was 
upon  the  ground,  stamped  upon  his  stomach  and  belly  with 
great  force.     Held  manslaughter  only.     Rexy.  Ayes.     166 

3.  The  prisoner  was  convicted  of  manslaughter,  in  February^ 
1819,  and  had  his  clergy.  In  4pn7  following  he  was  in- 
dicted for  the  murder  of  another  person,  but  again  found 
guilty  of  manslaughter ;  the  stroke  in  both  cases  was  in  the 
same  day  and  at  the  same  time.  Held,  that  the  former 
allowance  of  clergy  protected  him  against  any  punishment 
on  the  second  verdict.     Rex  v.  Jennings.  388 

MANUFACTURES. 

1.  Stealing  calico  placed  to  be  printed,  &c.  in  a  building  made 
use  of  by  a  calico  printer  for  printing,  drying,  &c.  Held, 
that  in  order  to  support  the  capital  charge,  it  was  necessary 
to  prove  that  the  building  from  which  the  calico  was  stolen 
was  made  use  of  either  for  printing  or  drying  calico.  Rex  v. 
Dixon  and  others.  53 

2.  Taking  out  and  carrying  away  a  part  of  a  frame  without 
which  the  frame  will  not  work,  is  damaging  the  frame  within 
the  28  G.3.  C.55. 5.4.,  although  the  part  taken  out  was  not 
injured,  and  the  replacing  it  would  again  make  the  frame 
perfect.     Rex  v.  Tacey.  452 

3.  Cutting  or  destroying  part  of  a  loom  held  not  to  be  within 
the  statute  22  G.3.  c.40.  5.1.  The  charge  was  of  an  intent 
to  cut  and  destroy  certain  tools  employed  in  the  woollen 
trade.     Rex  v.  Hill  and  others.  483 

MARRIAGE. 
See  Bigamy. 

The  age  of  consent  within  the  provision  of  1  Jac.  1.  c.  1 1. 5.  S.  is 
fourteen  years  in  a  man,  and  twelve  in  a  woman.  Rex  v. 
Gordon.  48     ^ 

MISDEMEANOR. 

See  Uttering,  20. 

1 .  Upon  an  indictmentfor  the  misdemeanor  under  the  22 G.  3.  c.  58. 
the  punishment  should  be  fine,  imprisonment,  or  whippings 
imprisonment  and  fine,  or  imprisonment  and  whipping  can- 
not be  inflicted.     Rex  v.  Howell  and  another.  253 

2.  If  an  indictment  for  peijury  in  taking  a  Mse  oath  before  a 
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MISDEMEANOR— cow/iw/^^ 

surrogate  to  procure  a  marriage  licence,  only  charges  the 
taking  the  fake  oath  without  stating  k  was  for  the  purpose 
of  procuring  a  licence,  or  that  a  licence  was  procured  there- 
by, the  party  cannot  be  punished  thereon  as  for  a  misde- 
meanor ;  but  if  the  purpose  is  to  obtain  a  licence,  and  the 
licence  is  obtained  and  the  marriage  had,  the  party  may  be 
indicted  as  for  a  misdemeanor.     B£x  v.  Foster.      Page  459 

MURDER. 

1 .  Killing  in  an  afiray.  Qw.  Whether,  under  the  circumstances, 
it  amounted  to  murder.    Rex  v.  Rankin  and  others.       43 

2.  Qu,  Whether  the  award  of  dissection  and  anatomising  in 
pursuance  of  25  G.  2.  c.  37*  is  an  essential  part  of  the  sen- 
tence to  be  pronounced  by  the  Judge  upon  a  conyicted 
murderer?    Rex  v.  Fletclier.  58 

3.  If  A.  stands  with  an  o£Fensive  weapon  in  the  door-way  oS  a 
room  wrongfully  to  prevent  J.  &  from  leaving  it  and  others 
from  entering,  and  C,  who  has  a  right  in  the  room,  strug- 
gles with  him  to  get  his  weapon  from  him,  upon  which  D^ 
a  comrade  of  ^.'s  stabs  C,  it  will  be  murder  in  Z).  if  C.  dies. 
Rex  V.  Longden.  228 

4.  In  murder  it  is  not  essential  to  award  the  day  of  execution 
in  the  sentence  the  statute  in  that  respect  being  only  di- 
rectory ;  and  if  a  wi*ong  day  is  awarded  it  will  not  vitiate 
the  sentence  if  the  mistake  is  discovered  and  set  right  dur- 
ing the  assizes.     Rex  v.  Wyatt.  230 

5.  A  British  subject  is  indictable  under  the  33  Hen,  8,  c.S3^ 
for  the  murder  of  another  British  subject,  though  the  murder 
was  committed  within  the  dominion  of  a  foreign  state.  Rex 
v.  Sa'wi/et\  294 

6.  Killing  an  officer  will  be  murder,  though  he  has  no  war- 
rant, and  was  not  present  when  the  felony  was  committed, 
but  takes  the  party  upon  a  charge  only ;  and  though  that 
charge  does  not,  in  terms,  specify  all  the  particulars  neces- 
sary to  constitute  the  felony.     Rex  v.  Fo?'d.  329 

7.  Indictment  for  murder.  If  the  death  proceeds  from  suffo- 
cation, from  the  swelling  up  of  the  passage  of  the  throat, 
and  such  swelling  proceeds  from  wounds  occasioned  by 
forcing  something  into  the  throat;  it  will  be  sufficient  to 
state  in  the  indictment  that  the  things  were  forced  into  the 
throat,  and  the  person  thereby  suffocated ;  the  process  im- 
mediately causing  the  suffocation,  viz.  the  swellings  need  not 
be  stated.     Rex  v.  Tye.  345 

8.  Indictment  for  th6  murder  of  a  bastard  child,  held  that  a 
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MURDER  —  continued. 

bastard  was  improperly  described  by  his  mother's  name, 

he  not  having  gained  that  name  by  reputation.     Rex  v. 
Cark.  Page  358 

9.  If  a  man  encourage  another  to  murder  himself,  and  is  pre- 
sent abetting  him  while  he  does  so,  such  person  is  guilty  of 
murder  as  a  principal.  If  two  encourage  each  other  to 
murder  themselves  together,  and  one  does  so,  but  tlie 
other  fails  in  the  attempt  upon  himself,  he  is  a  principal 
in  the  murder  of  the  other.  But  if  it  be  uncertain  whether 
the  deceased  really  killed  himself,  or  whether  he  came  to 
his  death. by  accident  before  tlie  moment  when  he  meant  to 
destroy  himself,  it  will  \iot  be  murder  in  either.  Rex  v. 
Di/son.  523 

NAVY  BILL. 
See  Order,  3. 

OATH. 

A  false  oath  before  a  surrogate  to  procure  a  marriage  li- 
cence will  not  support  a  prosecution  for  perjury.  Rex  v. 
Foster.  45d 

OFFENCES  ABROAD. 

See  Admiralty. 

OFFENSIVE  WEAPON. 

A  stick  held  to  be  an  '^  offensive  weapon"  within  the  statute 
7  G.  2.  (7.21.,  though  not  of  extraordinary  size,  and  though 
it  might  in  general  be  used  as  a  walkmg  stick.  See  now 
4G.4>.  r.54>.  5.5.  which  repeals  the  former  statute,  and  does 
not  require  that  the  assault  should  have  been  made  with 
any  weapon.     Rex  v.  Johnson.  •  492 

OFFICERS. 

Killing  an  officer  will  be  murder,  though  he  has  no  warrant,  and 

was  not  present  when  the  felony  was  committed,  but  takes 

the  party  upon  a  charge  only ;  and  though  that  charge  does 

not,  in  termsj  specify  all  the  particulars  necessary  to  ceusti- 

.  tute  the  felony.     Rex  v.  Ford.  329 

ORDER. 

1.  Indictment  held  to  be  bad  on  the  ground  that  the  instru- 
ment given  in  evidence  was  not,  as  stated,  an  order  for 
money.     Rex  v.  Cartwright.  106 

2.  The  prisoner  drew  a  bill,  ^^  Please  to  pay  the  bearer  on  de^ 
mand  l5Lj*  and  signed  it  with  his  own  name,  but  it  was  not 
addressed  to  any  one :  there  were  forged  upon  this  instru- 
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ORDER—  cotitinued. 

ment,  when  uttered,  tbe  words  and  signatare,  *<  Payable  at 
Messrs.  Masterman  ^  Co.,  White  Hart  Courts  Wwu  M^Iner- 
heny.^*  M^Inerheny  kept  cash  at  Masterman  4r  Ca,\  who 
were  bankers.  The  Judges  held  this  was  not  an  order  for 
payment  of  money,  there  being  no  special  avermeuts'in  the  in- 
dictment that  this  was  intended  for  an  order,  or  that  Mas- 
terman Sf  Co,  were  bankers.     Bex  t.  Bavenserqft.  Page  161 

S.  The  prisoner  drew  a  bill  upon  the  Treasurer  of  tbe  Navy, 
payable  to  blank  or  order^  and  signed  it  in  the  name  of  a 
navy  surgeon.  Held  that  to  constitute  an  order  for  pay- 
ment of  money  theare  must  be  some  payee;  a  directkm  to 
pay  to  Uank  or  order  is  not  sufBcient.  Bexy,  Richards.  195 
Bex  V.  Bandall.  195 

4.  A  justice's  order  was  forged,  stating  that  a  dead  body  bad 
been  cast  on  shore  in  the  parish  of  A^  that  /.  &  had  made 
oath  before  the  justice  that  he  had  laid  out  3/.  55.  in  the 
burying  him,  and  requiring  the  treasurer  to  pay  him  die 
sum.  Held,  that  this  was  a  warrant  or  order  for  the  pay- 
ment of  money  within  the  7  G,2^  though  the  order  did  not 
state  that  /•  S.  was  a  churchwarden  &c.  Bex  v.  Frond.   389^ 

OVERSEER.- 

1.  An  overseer  is  not  indictable  for  not  relieving  apauper, 

unless  there  is  an  order  for  his  relief  except  in  case  of  im- 
mediate emergency  where  there  is  not  time  to  get  an  order. 
Bex  V.  Meredith  and  another.  46 

See  also  Bex  v.  Booth.  47  notis. 

Bex  v.  Warren.  48  notis. 

2.  An  indictment  for  stealing  goods  may,  under  the  5$  G.  S. 
c.  137.,  state  them  to  be  the  goods  of  the  overseers  of  the 
poor  Jbr  the  time  being  of  the  parish  of  ^.,  for  this  will  imjx>rt 
that  they  belonged,  at  the  time  of  the  thefl,  to  the  persons 
who  were  the  M^  overseers.    Bex  v.  Went.  359 

OWNERSHIP. 

See  Indictbiekt,  14. 31,  32.  43.  47.    Joimt  Property. 

PAID  NOTE. 

1.  A  bank  clerk  employed  to  post  into  the  ledger  and  read 
from  the  cash-book.  Bank-notes  from  100/.  in  value  up  to  a 
1000/.  and  who  in  the  course  of  that  occupation  had,  with 
other  derks,  access  to  a  file,  upon  winch  paid  notes  of  every 
description  were  filed ;  took  from  that  file  a  paid  bank  note 
for  50/..     Held,  that  the  prisoner  could  be  considered  as  en- 
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PAID  NOTE  —  continued. 

trusted  with  the  possession  of  this  note^  30  as  to  bring  him 
within  the  15 6. 2.  c.  IS.  s.  12.    Bex  v.  Bakewett.      Page  35 

2.  Stealing  re-issuabk  notes  after  they  have  been  paid,  and 
before  they  have  been  re-issued,  does  not  subject  the  party 
to  an  indictment  on  the  2  6. 2.  c.  25.  for  stealing  notes ;  but 
he  may  be  indicted  for  stealing  the  paper  with  valuable 
stamps  upon  it.    Bex  v.  Clark.  181 

S.  Secreting  a  letter  containing  country  bank-notes  paid  in 

Jjondon  and  not  reissued,  holden  to  be  within  the  statute 

7  G.  S.  c.  50.     Bex  v.  Banson.  252 

PARDON. 

1.  Held  that  a  person  who  had  been  convicted  of  grand  lar- 
ceny, sentenced  to  transportation  for  seven  years,  confined 
in  the  hulks  and  discharged  at  the  end  of  seven  years,  was 
a  competent  witness,  such  confinement  operating  as  a  statute 
pardon ;  and  that  having  escaped  twice  during  such  confine- 
ment for  a  few  hours  each  time,  did  not  destroy  the  effect 
of  it     Bex  V.  Badcock  and  others.  248 

2.  Indictment  on  the  15  G.  2.  c.  31.  for  delivering  instruments 
to  a  prisoner  to  facilitate  hb  escape  from  gaol.  Held  that 
the  delivering  is  within  the  act,  though  the  prisoner  has  been 
pardoned  of  the  offence  of  which  he  was  convicted  on  con- 
dition of  transportation.    Bex  v.  Shwa>  and  others.  526 

PAUPER. 

See  Overseer,  1. 

PEER. 

An  Irish  peer  ought  not  to  serve  upon  a  grand  jury  unless  he 
is  a  member  of  the  House  of  Commons.  117 

PERJURY. 

1.  If,  in  the  indictment,  the  oath  is  stated  to  have  been  at  the 
assizes,  before  Justices  assigned  to  take  the  said  assizes,  before 
A,  B.y  one  of  the  said  Justices,  the  said  Justices  then  and  there 
having  power,  &c.,  it  will  be  a  fiital  variance  if  the  oath  was 
administered  when  the  Judge  was  sitting  under  the  commis- 
sion of  (hfer  and  Terminer  and  Gaol  delivery.  Bex  v.  Zin- 
coln.  421 

2.  A  false  oath  before  a  surrogate  to  procure  a  marriage  li- 
cence, will  not  support  a  prosecution  for  perjury.  Bex  v. 
Foster.  459 

PERSON. 

See  Stealing  from  the  Person. 
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PERSON,  Description  of. 

See  Indictment,  19.  26.  42.  45. 

If  the  charge  against  an  accessary  is,  that  the  principal  fdonj 
was  committed  by  persons  unknown,  it  is  no  objecdc»i  thai 
the  same  grand  jury  have  found  a  bill  imputing  tbe  prin- 
cipal felony  to  J.  S.    Rex  v.  Busk,  I^Bg^  372 
PERSONATING. 

1.  The  prisoner  applied  at  Greervmich  Hospital  for  prize- 
money  in  the  name  of  J.  B.  <7.  B,  was  dead,  and  was  sup- 
posed to  be  so  at  the  hospital,  and  the  prisoner  did  not  ob- 
tain the  money;  on  indictment  for  personating,  &c.  held, 
that  the  54  G.  S.  c.  93.  s,  89.  implied,  although  the  seaman 
was  dead.    Rex  v.  Martin.  324 

2.  The  prisoner  personated  one  Cuff' vfho  was  dead,  and  whose 
prize-money  had  been  paid  to  his  mother.  The  Judges 
held,  that  that  did  not  vary  the  prboner's  guilt;  and  that  he 
was  rightly  convicted  on  the  54  G.  3.  c.  93.  s.  89,  Rex  v. 
Crantp.  827 

8.  Indictment  on  57  G.  3.  c.  127.  5.4.,  for  personating  the 
name  of  a  seaman.  To  constitute  this  ofienoe,  a  person 
entitled,  or  really  supposed  to  be  entitled,  to  wages,  must  be 
personated ;  personating  a  man  who  never  had  any  connec- 
tion with  the  ship  is  not  an  offence  within  the  act.  When 
there  never  was  such  a  person  belonging  to  the  ship  as  the 
person  described  by  the  indictment  as  the  person  person- 
ated, the  prisoner  cannot  be  convicted,  though  there  was  a 
person  belonging  to  the  ship  of  nearly  the  same  name  whom 
the  prisoner  meant  to  personate.    Rex  v.  Tannet.  351 

4.  All  persons  aiding  and  abetting  the  personating  a  seaman 
are  principals ;  the  offence  is  not  confined  to  the  person  only 
who  personates  the  seaman.     Rex  v.  Potts.  355 

PIGS. 

Pigs  held  to  be  cattle  within  the  meaning  of  the  9  G.  1.  c  22. 
Rex  V.  Chappie.  77 

PIRACY. 

Piratically  stealing  a  ship's  anchor  and  cable  is  a  capital 
offence  by  the  marine  laws  and  triable  under  the  28  H.  8., 
the  39  G.  2.  c.  37.  not  extending  to  this  case.  The  stealing 
is  equally  an  offence,  though  the  master  of  the  vessel  con- 
cur in  it,  and  though  the  object  is  to  defraud  the  under- 
writers and  not  the  owner.  ia?jr  V.  Qir/ing-and  others.  12S 
PLACE,  Description  of. 

See  Ikdictmekt,  46. 
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POACHING. 
See  Game. 

POST  OFFICE. 

See  Evidence,  15. 

1.  If  a  person  employed  in  the  post-ofBce  secretes  a  letter 
containing  a  draft,  it  is  not  an  offence  within  the  7  G.  3. 
c,  50.  5. 1.,  if  the  draft  [fi-om  not  being  duly  stamped)  was  not 
available.     Bex  v.  Pooley.  Page  12 

2.  A  persoti  employed  in  the  post-office  at  the  time  of  taking 
or  secreting  a  letter,  is  not  within  the  2nd  s.  of  7  G.  S.  c,  50., 
which  makes  it  larceny  to  steal  a  letter  out  of  the  post-office* 
Rex  V.  Pooley.  SI 
But  see  Rex  v.  Braam.                                             32  notis. 

3.  An  indictment  on  the  7  G.  3.  c.  50.  5. 1.,  stating  the  prisoner 
to  have  been  employed  in  two  branches  of  the  post-office, 
proof  of  his  having  been  employed  in  either  held  sufficient. 
If  the  letter  embezzled  is  described  as  having  contained 
several  notes,  proof  of  its  having  contained  any  one  of  them 
is  sufficient     Rex  v.  EUins.  188 

4.  Secreting  a  letter  containing  country  bank  notes  paid  in 
London  and  not  reissued,  holden  to  be  within  the  7  G.  3.  c.  50. 
Rex  V.  Ranson.  232 

POOR,    NEGLECTlNa. 

See  Overseer,  1. 

POWER  OF  ATTORNEY. 

A  power  of  attorney  i9  a  deed  within  the  meaning  of  the 
2  G.  2.  c.  25.  5. 1.     Rex  v.  i^on.  255 

PRACTICE. 

1.  Though  the  counsel  for  the  prosecution  has  closed  his  case, 
and  the  prisoner's  counsel  points  out  a  defect,  the  Judge  is 
at  liberty  to  put  what  question  he  thinks  fit  to  answer  the 
oligection.     Rex  v.  Remnant.  136 

2.  A  commissioner  of  gaol  delivery  may,  at  his  discretion, 
discharge  or  continue  on  their  commitments  in  gaol,  pri- 
soners committed  for  trial,  but  against  whom  the  witnesses 
do  not  appear,  being  bound  over  to  a  subsequent  sessions. 

178 

3.  On  an  indictment  against  a  receiver  after  conviction  of  the 
principal,  it  is  no  objection  to  the  record  of  conviction  of 
the  principal,  that  it  appears  therein  that  the  principal  was 
asked  if  he  'ams  (not  is)  guilty ;  that  it  does  not  state  issue 
was  joined,  or  how  the  jurors  were  returned ;  and  that  the 
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only  award  against  the  principal  is  that  he  is  in  mercjr,  &c 
Rex  Y.  Baldwin,  Page  S41 

4.  Indictments  were  found  against  a  prisoner  at  the  quarter 
sessions  for  the  North  Riding  oi  Yorkshire^  and  transmitted 
to  the  assizes  by  the  justices  at  sessions.  Held,  that  ahbongh 
the  indictments  were  not  removed  by  certiorari^  the  Ja^e 
of  assize  should  have  tried  the  prisoner  on  these  indictmeotSy 
and  that  he  was  improperly  disdiarged  by  prodamatioD 
without  sadi  trial.    Rex  v.  WetkerdL  3tl 

PRINCIPAL  AND  ACCESSARY. 

1.  Persons  privy  to  the  uttering  of  a  forged  note,  by  previoas 
concert  with  the'  utterer,  but  who  were  not  present  at  the 
time  of  uttering,  or  so  near  as  to  be  able  to  afford  any  aid 
or  assistance,  held  not  principals,  but  accessaries  before  the 
fiict    Rex  V.  Soares  and  others.  25 

2.  If  a  person  knowingly  delivers  a  forged  bank  note  to  an- 
other, who  knowingly  utters  it  accordingly,  the  prisoner  wha 
delivered  such  note  to  be  put  off,  may  be  convicted  of  having 
disposed  and  put  away  the  same,  on  the  statute  15  6.2. 
c.  1 S.  5.  II •     Rex  Y.  Palmer  and  another.  72 

3.  If  several  are  out  for  the  purpose  of  committing  a  fel<Miy, 
and,  upon  an  alarm,  run  different  ways,  and  one  of  them 
maim  a  pursuer  to  avoid  being  taken,  the  others  are  not  to 
be  considered  principals  in  such  act  Rex  v.  White  and  an- 
other. 99 

4.  Held  not  to  be  sufficient  to  make  a  person  a  principal  in 
uttering  a  forged  note,  that  he  came  with  the  utterer  to  the 
town  where  it  was  uttered,  went  out  with  him  from  the  inn 
at  which  they  had  put  up  a  little  before  he  uttered  it,  joined 
him  again  in  the  street  a  short  time  after  the  uttering,  and 
at  some  little  distance  from  the  place  of  utterii^  and  ran 
away  when  the  utterer  was  apprehended.  Rex  v.  Davis  and 
another.  1  IS 

5.  The  prisoners.  Job  Else  and  Sarah  Else^  were  indicted  for 
uttering  a  bad  shilling  to  M.  J3.,  and  having  another  bad 
shilling  in  their  possession  at  the  time. .  The  uttering  was 
by  the  woman  alone  in  the  absence  of  the  man.  Held,  that 
the  man  was  not  liable  to  be  convicted  with  the  actual  utter- 
ance, although  proved  to  be  the  associate  of  the  woman 
on  the  day  of  the  uttering^  and  to  have  had  other  bad 
money  for  the  purpose  of  uttering.  Held,  that  the  woman 
could  not  be  convicted  of  the  second  offence  of  having  other 
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bad  money  in  her  possession  at  the  time,  on  the  evidence  of 
her  associating  with  a  man  not  present  at  the  uttering,  but 
haviug  large  quantities  of  bad  money  about  him  for  the  pur- 
pose of  uttering.     Bex  v.  Else  and  another.  Page  1 4^ 

6.  If  several  plan  the  uttering  of  a  forged  order  for  payment  of 
money,  and  it  is  uttered  accordingly  by  one  in  the  absence 
of  the  others,  the  actual  utterer  is  alone  the  principal.  Bex 
V.  Badcock  and  others.  249 

?•  A  wife,  by  her  husband's  order  and  procuration,  but  in  his 
absence,  knowingly  uttered  a  forged  order  and  certificate 
for  the  payment  of  prize  money ;  held  that  the  presumption 
of  coercion  at  the  time  of  uttering  did  not  arise,  as  the  hus- 
band was  absent ;  and  that  the  wife  was  properly  convicted 
of  the  uttering  and  the  husband  of  procuring.  Bex  v.  Morris 
and  another.  270 

8.  If  several  act  in  concert  to  steal  a  man's  goods,  and  he  is 
induced  by  firaud  to  trust  one  of  them  in  the  presence  of  the 
others  with  the  possession  of  sudi  goods,  and  another  of  them 
entices  him  away,  that  the  man  who  has  his  goods  may  carry 
them  off,  all  are  guilty  of  felony.  The  receipt  by  one  is  a 
felonious  taking  by  alL    Bex  v.  Standley  and  others.       305 

9.  If  several  agree  to  commit  a  burglary,  but  cme  communi- 
cates the  intent  to  an  offioei^  that  he  may  take  the  other  two, 
and  the  officer  is  upon  the  watch  accordingly,  the  person 
who  has  made  that  communication  to  the  officer  will  not  be 
particeps  criminis  in  the  burglary,  though  he  is  present  when 
it  is  committed,  and  pretends  to  assist  the  other  two;  but,  in 
&ct,  expedites  their  apprehension.  Nor  will  it  make  any 
difference,  though  his  object  in  detecting  is  to  obtain  for 
himself  (by  previous  agreement  with  the  officer)  part  of  a 
reward  that  will  be  payable  on  conviction.  Bex  v.  DanneUy 
and  another*  SIO 

10.  H.  and  S.  broke  open  a  warehouse  and  stole  thereout  13 
firkins  of  butter,  &c.  which  they  carried  along  the  street  30 
yards ;  they  then  fetched  the  prisoner  who  was  apprised  of 
the  robbery,  and  he  assisted  in  carrying  away  the  property; 
he  was  indicted  for  the  thefit  as  a  principal,  and  convicted ; 
conviction  held  wrong,  that  he  was  only  an  accessary,  and 
not  a  principaL  Bex  v.  King*  332 
See  also  Bex  v.  M^Makin  and  another.                  333,  notis. 

1 1.  Privately  stealing  in  a  shop,  &c.  If  several  are  acting  to- 
gether, some  in  the  shop  &c.,  and  some  out,  and  the  property, 
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is  stolen  by  the  hands  of  one  of  those  who  are  in  the  shop, 
those  who  are  on  the  outside  are  equally  guilty  as  principals, 
and  equally  deprived  of  clergy.  But  as  to  clergy,  see  now 
4  G.4.  c,5S.     Bjtx  V.  Gogerly  and  others*  Page  S4S 

.  12.  All  persons  aiding  and  abetting  the  personating  a  seaman 
are  principals;  the  offence  is  not  confined  to  the  person 
only  who  personates  the  seaman.     Hex  v.  Potts.  353 

15.  Persons  not  present,  nor  sufficiently  near  to  give  assistance, 
are  not  principals.     Hex  v.  Stewart  and  another.  363 

14.  Going  towards  a  place  where  a  felony  is  to  be  committed, 
in  order  to  assist  in  carrying  <^  the  property,  and  assisting 
accordingly,  will  not  make  a  man[a  principal,  if  he  was  such  a 
distance  at  the  time  of  the  felonious  taking  as  not  to  be  able 
to  assist  in  it.     Bjex  v.  KeJhf.  421 

15.  If  several  combine  to  forge  an  instrument,  and  each  exe- 
cutes by  himself  a  distinct  part  of  the  forgery,  and  they  are 
not  together  when  the  instrument  is  completed,  they  are 
nevertheless  all  guilty  as  principals.  Bjex  v«  Bingley  and 
others.  446 

16.  If  a  man  encourages  another  to  murder  Iiimself,  and  is 
present  abetting  him  while  he  does  so ;  such  perscm  is  guilty 
of  murder  as  a  principal.  If  two  encourage  each  other  to 
murder  themselves  tc^ther,  and  one  does  so,  but  the  other 
fails  in  the  attempt  upon  himself  he  is  a  principal  in  the 
murder  of  the  odier.  But  if  it  be  uncertain^  whether  the 
deceased  really  killed  himself^  br  whether  he  came  to  his  death 
by  accident  before  the  ^moment  when  he  meant  to  destroy 
himself  it  will  not  be  murder  in  either.   Bex  v.  Dyson.    523 

PRISON  BREACH. 

1.  Prison-breach,  or  rescue,  is  a  common  law  felony,  if  the 
person  breaking  prison,  or  rescued,  is  a  convicted  felon ; 
and  it  is  punishable  as  a  common  law  felony  by  imprison- 
ment, and,  under  19  G.  3.  c.  74.  5.4.,  by  not  more  than  three 
times  whipping.     Bex  v.  Haswell.  458 

2.  Throwing  down  loose  bricks  at  the  top  of  a  prison  wall, 
placed  there  to  impede  escape  and  give  alarm,  is  prison 
breach,  though  they  are  thrown  down  by  accident.       Ibid, 

3.  Indictments  on  the  16  G.2.  c.31.  for  delivering  instruments 
to  a  prisoner  to  facilitate  his  escape  from  gaol :  held  that 
the  delivering  is  within  the  act,  though  the  prisoner  has 
been  pardoned  of  the  ofience  of  which  he  was  convicted,  cm 
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condition  of  transportation  ;  and  a  party  may  be  convicted, 
though  there  is  no  evidence  that  he  knew  of  what  specific 
ofience  the  person  he  assisted  had  been  convicted.  Rex  v. 
I^aw  and  others.  P&ge  526 

PRISONER  AT  WAR. 

Hie  oflfence  of  aiding  a  prisoner  at  war  to  escape  is  not  com- 
plete, if  such  prisoner  is  acting  in  concert  with  those  under 
whose  charge  he  is,  merely  to  detect  the  defendant,  and  has 
no  intention  to  escape.     Rex  v.  Martin.  196 

PRISONERS. 

A  commissioner  of  gaol  delivery  may  at  hb  discretion,  dis- 
charge or  continue  on  their  commitments  in  gaol,  prisoners 
committed  for  trial,  but  against  whom  the  witnesses  do  not 
appear,  being  bound  over  to  a  subsequent  session.  17S 

PRIVATELY  STEALING  FROM  THE  SHOP. 

'  Privately  stealing  in  a  shop,  &c.  If  several  are  acting  together, 
some  in  the  shop,  &c.  and  some  out,  and  the  property  is 
stolen  by  the  hands  of  one  of  those  who  are  in  the  shop, 
those  who  are  on  the  outside  are  equally  guilty  as  principals 
and  equally  deprived  of  clergy.  But  as  to  clergy,  see  now 
the  46.4.  c»  53.     Rex  v.  Gogerly  and  others.  343 

See  Rex  v.  M^Kenxie.  429 

PROBATE. 

On  indictment  for  forging  a  will,  probate  of  that  will  un- 
repealed is  not  conclusive  evidence  of  its  validity,  so  as  to  be 
a  bar  to  the  prosecution.  Rex  v.  Buttery  and  another.  342 
Rex  V.  Cribson,  343  Tiotis. 

PROMISSORY  NOTE. 
See  Forgery,  25.  34. 

PUNISHMENT. 

1.  Upon  an  indictment  for  the  misdemeanor  under  the 
22  G.  3.  C.58.  the  punishment  should  be  fine,  imprisonment, 
or  whipping,  imprisonment  and  fine,  or  imprisonment  and 
whipping  cannot  be  inflicted.  Rex  v.  Howell  and  an- 
other. 253 

2.  Under  the  39  G.  3.  c.  85.  it  is  not  necessary  to  pass  sentence 
of  transportation;  any  less  punishment  to  which  felony  is 
liable  may  be  inflicted.     Rex  v.  Hudson.  285 

3.  An  act,  from  its  passing,  repeals  a  former  act  which  ousted 
clergy  firom  a  certain  c^ence,  and  imposes  a  new  puniik- 

9  S 
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raent  on  the  same  offence  from  and  after  its  passing.  An 
ofience  committed  before  the  passing  of  the  new  act,  but  not 
tried  till  after,  is  not  liable  to  be  punished  under  either  of 
these  statutes.  Rex  v.  M^Kenzie  and  another.  Page  429 
4.  A  person  convicted  under  57  G.  3.  c.  90.  of  being  found 
armed  in  the  night  in  a  forest,  chase,  park,  wood,  or  plant- 
ation, may  be  sentenced  to  hard  labour  by  3  G.  4.  c.  1 14*,  for 
all  these  places  are  either  open  or  enclosed  grounds.  Rex 
V.  Pankhurst,  503 

RAPE. 

1.  Upon  an  indictment  for  a  rape,  the  woman  is  not  compei- 
able  to  answer,  whether  she  has  not  had  connexion  mth 
other  men  ot-  with  a  particular  person  named ;  nor  is  evi- 
dence of  her  having  had  such  connexion  admissible.  Rex 
V.  Hodgson.  211 

2.  Having  carnal  knowledge  of  a  married  woman  under  cir- 
cumstances which  induce  her  to  suppose  it  is  her  husband. 
Held,  by  a  majority  of  the  Judges,  not  to  amount  to  a  rape. 
Rex  V.  Jackson.  487 

3.  If  something  occurs  to  create  an  alarm  to  the  party  while 
he  is  perpetrating  the  offence,  it  may  be  for  the  jury  to  say 
whether  he  left  the  body  re  infectd  because  of  the  alarm,  or 
whether  he  left  it  because  his  purpose  was  accomplished. 
Rex  V.  Burrows.  519 

RECEIPT. 

A  memorandum  importing  that  A,  S.  had  paid  a  sum  to  C.  D^ 

but  not  importing  any  acknowledgment  from  C.  Z).  of  his 

having  received  it,  is  not  such  a  receipt  as  the  2  G.  2.  c.  25. 5. 1  • 

makes  it  capital  to  forge  or  utter.     Rex  v.  Harvey.  227 

RECEIVERS, 

See  Punishment,  1. 

1.  On  an  indictment  against  a  receiver  after  conviction  of  the 
.            principal,  it  is  no  objection  to  the  record  of  conviction  of 

the  principal,  that  it  appeal's  therein  that  the  principal  was 
asked  if  he  ivas  (not  is)  guilty;  that  it  does  not  state  issue 
was  joined^  or  how  the  jurors  were  returned ;  and  that  the 
only  award  against  the  principal  is  that  he  be  in  mercy. 
&c.    Rex  V.  Baldwin.  241 

2,  A.  G.  was  convicted  of  stealing  promissory  notes,  and  her 
husband  of  receiving  them.  On  case,  the  Judges  thou^t 
the  receiving  not  indictable,  and  that  the  conviction  was 
wrong.     ]^x  v.  Gaze  and  another.  384 
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RECORD. 

See  Receivers,  1. 

RELATION. 

1.  Cutting  off  part  of  a  sheep  whilst  it  is  alive  with  intent  to 
steal  it,  will  support  an  indictment  for  killing  with  intent  to 
steal,  if  the  cutting  off  must  occasion  the  sheep's  death. 
Rex  V.  C%.  Page  387 

2.  The  prisoner  was  convicted  of  manslaughter,  in  February , 
1819,  and  had  his  clergy.  In  April  following  he  was  in- 
dicted for  the  murder  of  another  person,  but  again  found 
guilty  of  manslaughter;  the  stroke  in  both  cases  was  in  the 
same  day  and  at  the  same  time.  Held,  that  the  former 
allowance  of  clergy  protected  him  against  any  punishment 
on  the  second  verdict     Rex  v.  Jennings.  388 

RELEASE. 

1  •  A  release  from  the  holder  of  a  bill  of  exchange  to  tlie  sup- 
posed acceptor,  will  make  him  a  competent  witness  to  prove 
the  forgery  in  an  indictment  against  the  drawer,  the  drawer 
having  received  value  of  the  bill  from  such  holder.  Rex  v. 
Peacock.  278 

Rex  V.  Young.  280,  notis. 

2.  On  an  indictment  against  the  payee  of  a  bill  for  uttering  a 
forged  acceptance,  the  first  indorsee  is  a  competent  witness, 
though  he  has  only  advanced  part  of  the  amount  of  the  bill, 
and  though  he  releases,  during  the  trial,  the  person  in  whose 
name  the  acceptance  is  forged.  Held,  also,  that  his  release 
makes  the  supposed  acceptor  a  competent  witness.  Rex  v. 
Mott.  433 

RESCUE. 

1.  Rescuing  a  person  under  a  commitment  for  burglary,  was 

not  a  transportable  offence  before  the  1  &  2G.4.  {r.88.,  but 
was  punishable  only  as  a  felony  within  clergy  at  common 
law.    Rex  v.  Stanley  and  others.  432 

2.  Prison  breach,  or  rescue,  is  a  common  law  felony,  if  the 
person  breaking  prison,  or  rescued,  is  a  convicted  felon; 
and  it  is  punishable  as  a  common  law  felony  by  imprison- 
ment, and,  under  19G.3.  c.74.  s.  4.,  by  not  more  than  three 
times  whipping.     Rex  v.  HasnoelL  458 

ROBBERY. 

1.  An  indictment  for  robbery  stated,  that  it  was  in  a  field  near 
the  Kin^s  highways  the  robbery  was  proved,  but  not  near 
any  highway.     The  Judge  held,  that  the  allegation  of  its 

82  2 
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being  in  a  field  near  the  highway  was  immafterial,  for  the 
S  &  4  fT.  &  JIf.  c.  9.  took  away  clergy,  let  the  robbery  be 
where  it  might.     Rex  v.  fVardle.  Page  9 

2.  An  indictment  charged  tliat  the  prisoner  robbed  A,B.  m 
the  dwelling-house  of  J.  S.,  the  robbery  was  proved,  and 
that  it  was  in  the  house,  but  whose  that  house  was  did  not 
appear.  On  case  the  Judges  held  it  immaterial,  and  convic- 
tion of  the  prisoner  held  right.  Rex  v.  Pt/e.  9,  notis. 
Rex  V.  Johnstone,  10,  noiis. 
S.  Obtaining  money  by  threatening  to  charge  a  man  with  an 
unnatural  crime  and  carry  him  before  a  magistrate  is  rob- 
bery, if  there  is  any  constraint  upon  his  person*  Rex  ▼• 
Cannon  and  another.  146 

4.  If  the  prisoner  call  a  coach  to  carry  the  party  before  a 
magistrate  and  the  prosecutor  gets  into  it,  this  b  a  constraint 
upon  his  person.  Ibid* 

5.  Fear  of  loss  of  character  and  service  upon  a  chaige  of 
sodpmitical  practices  is  sufficient  to  constitute  robbery,  though 
the  party  has  no  fear  of  being  taken  into  custody,  or  of 
punishment.     Rex  v.  Egerton.  875 

6.  Parting  with  property  upon  the  charge  of  an  unnatural 
crime  will  not  make  the  taking  a  robbery,  if  it  is  parted  with, 
not  from  fear  of  loss  of  character,  but  for  the  purpose  of 
prosecuting.     Rex  v.  Ftdler.  408 

7.  Snatching  an  article  trom  a  man  will  constitute  robbery,  if 
it  is  so  attached  to  his  person  or  clothes  as  to  afford  resist- 
ance.    Rex  V.  Mason.  419 

SACRILEGE. 

The  provisions  of  I  Ed.  6.  c.  12.  5.10.,  are  not  confined  to 
goods  used  for  divine  service;  they  extend  to  articles  kept 
in  the  church  to  keep  it  m  repair.     Rex  v.  Rourke.        586 

SAILORS. 

A  sailor  in  a  sick  hospital,  where  he  had  been  for  thirty  daysy 
and  therefore  not  entided  to  pay,  nor  liable  for  what  he  thai 
does  to  a  court-martial ;  held  to  be  a  perscm  serving  in  His 

Majesty's  forces  by  sea  within  376.3.  c.70.^  so  as  to  make 

the  seducing  him  an   offence   Within   that  act      Bex  v. 
Tiemey,  76 

SEAMEN. 

See  Personating. 
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SEDUCING  ARTIFICERS. 
See  Artificers. 

SEDUCING  SAILORS. 
See  Sailors. 

SENTENCE. 

1.  Qu*  Whether  the  award  of  dissection  aiid  anatomising  in 
pursuance  of  256.2.  c.  37*9  is  an  essential  part  of  the  sen- 
tence to  be  pronounced  by  the  Judge  upon  a  convicted 
murderer.     Rejc  v.  Fletcher.  Page  5S 

2.  In  murder,  it  is  not  essential  to  award  the  day  of  execution 
in  the  sentence,  the  statute  in  that  respect  being  only  direc- 
tory ;  and  if  a  wrong  day  is  awarded,  it  will  not  vitiate  the 
sentence,  if  the  mistake  is  discovered  and  set  right  during 
the  assizes.     Rex  v.  WyatL  230 

SERVANT. 

See  Indictable  Offsnces,  I.  Embezzlement,  2,  3,  7,  8, 
10. 

SHEEP  STEALING. 

Cutting  off  part  of  a  sheep  whilst  it  is  alive  with  intent  to  steal 
it,  will  support  an  indictment  for  killing  with  intent  to 
steal,  if  the  cutting  off  must  occasion  the  sheep's  death. 
Rexv.  Clay.  387' 

SHIPS. 

See  Larceny,  6,  7.     Piracy. 

SHOOTING  AT. 

1.  Shooting  at  a  person  within  43  G.  3.  c.  58.  If  the  instru- 
ment be  fixed  so  near  and  in  such  a  direction  as  to  be 
likely  to  kill  or  do  other  grievous  bodily  harm,  and  with 
intent  that  it  should  do  so,  the  case  will  be  within  the  act 
though  it  be  loaded  with  powder  and  paper  only.  Rex  v. 
Kitchen,  95 

S.  Indictment  on  the  43  G.S.  c,  58.  The  first  three  counts 
alleged,  in  the  usual  form,  that  /.  &  did  shoot  at  A.  B., 
and  went  on  to  state  M.  and  N.  were  pk'esent  jdding  «nd 
abetting.  The  second  and  third  counts  varying  from  the 
first  only  in  the  intent ;  the  three  last  counts  varying  in  like 
manner  as  to  the  intent,  stated,  that  an  unknown  person, 
&c.  did  shoot  at  A.  jB.,  &c.  and  that  /.  S.  and  M,  and  N, 
were  present  aiding  and  abetting  the  said  unknown  person, 
the  felony  aforesaid,  in  manner  and  form  aforesaid,  to  do 
and  commit,    and  were  then  and  there  knowing  of  and 
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privy  to  the  committing  of  the  said  feUmy^  against  the 
statute,  &c.  but  omitted  to  charge  them  with  being  feUmi- 
ously  present^  &c.  Held,  that  /.  S.  was  properly  convicted 
on  this  indictment,  although  the  jury  negatived  his  being 
the  person  who  (ired  the  pistol  at  A.  B,  Rex  v.  Tcride  and 
others.  Page  SI* 

3.  Indictment  on  52  G.3.  t:.  14-3.,  for  shooting  at  a  vessel  of 
the  customs,  and  also  at  an  officer  of  the  same,  on  the  high 
seas.  Held,  that  to  constitute  the  offence  under  this  statute 
the  shooting  must  be  malicious.  If  a  custom-house  vessel 
cliase  a  smuggler  and  fire  into  her  without  hoisting  such  a 
pendant  and  ensign  as  the  56  G.3.  st.2.  c.l04.  5.8.  re- 
quires, returning  the  fire  will  not  be  malicious.  Rex  v. 
Reytiolds.  -  465 

4.  Upon  an  indictment  for  maliciously  shooting,  if  it  be  ques- 
tionable whether  the  shooting  was  by  accident  or  design, 
proof  may  be  given  that  the  prisoner  at  another  time  inten- 
tionally shot  at  the  same  person.     Rex  v.  Voice.  531 

SMUGGLERS. 

Indictment  on  52  G.  3.  c.  143.,  for  shooting  at  a  vessel  of  the 
Customs,  and  also  at  an  officer  of  the  same,  on  the  high 
seas.  If  a  custom-house  officer  chase  a  smuggler  and  fire 
into  her  without  hoisting  such  a  pendant  and  ensign  as  the 
56  G.  3.  St.  2.  c.  104.  s.  8.  requires,  returning  the  fire  will  not 
be  malicious.     Rex  v.  Rei/7iolds.  465 

SODOMY. 

The  prisoner  forced  open  a  child's  mouth  and  put  in  his  pri- 
vate parts,  and  proceeded  to  a  completion  of  his  lust.  Held, 
that  this  does  not  constitute  the  offence  of  sodomj\  Rex  v. 
Jacobs.  331 

STABBING. 

1.  Prisoner  was  convicted  capitally  at  the  Admiralty  sessions 
for  maliciously  stabbing  upon  the  43  G.  3.  c.  58.  Held, 
that  as  the  statute  only  made  the  offence  capital  if  commit- 
ted in  England  or  Ireland^  it  was  not  so  if  committed  at 

^  sea.    But  see  now  the  1  G.  4.  c.  90.  5. 1.  Rex  v.  Amarro.  286 

2.  Indictment  on  the  43  G.  3.  c.  58.,  for  cutting  J.  SL  The 
evidence  was,  that  the  wounds  were  inflicted  by  stabbing  and 
not  by  cutting.  The  Judges  held  the  conviction  wrong. 
Rex  V.  M^Derniot,  35g 
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STAMPS,  Forgery  of. 

The  offence  of  uttering  a  forged  stamp  will  be  complete  al- 
though at  the  time  of  uttering,  certain  parts  of  the  stamp 
are  concealed,  but  all  the  parts  that  are  visible  are  like  a 
genuine  stamp,  though  the  part  concealed  is  unlike  a  genu- 
ine stamp.     Rea:  v.  CoUicott.  Page  212,  229. 

STEALING  FROM  THE  PERSON. 
See  Larceny,  20. 

An  indictment  on  the  48  G.  3.  c.  129.  need  not  negative  the 
force  or  fear  necessary  to  constitute  robbery ;  and  if  it  does 
not,  though  it  may  appear  that  there  was  such  force  or  fear, 
the  punishment  imposed  by  48  G.  3.  may  be  inflicted.  Rex 
V.  Pearce,  1 74 

Rex  V.  Robinson  and  another.  321 

SURPLUSAGE. 

1.  An  indictment  for  a  rape  stated  to  have  been  committed  on 
the  9th  of  Marchj  1  G.  4.,  concluded  ^'  against  the  peace  of 
our  said  late  lord  the  king."  Held,  that  the  word  "  lat^^ 
might  be  rejected  as  surplusage.     Rex  v.  ScotL  415 

2.  Indictment,  tried  summer  assizes  1  G.  4.,  stated,  that  the 
prisoner,  20th  ofjidt/j  in  the  fourth  year  of  the  reign  of  King 
George  the  Fottrthy  stole  a  mare,  against  the  peace  of  our  lord 
the  now  king.  The  Judges  held,  the  words  ^^  fourth  year  of 
the^^  might  be  rejected  as  surplusage,  and  that  the. prisoner 
was  properly  convicted  on  this  indictment  Rex  v.  GilL  431 
Rex  V.  Goddard,  432,  notis. 

SURROGATE. 

A  false  oath  before  a  surrogate  to  procure  a  'marriage 
licence,  will  not  support  a  prosecution  for  perjury.  Rex  v. 
Foster.  459 

THINGS,  Description  of. 

See  Indictment,  16, 17, 23,  29,  30,  34,  40, 41, 44. 

THREATENING  LETTERS. 

1.  Dropping  a  letter  in  a  man's  way  in  order  that  he  may  pick 
it  up  is  a  sending  it  him.     Rex  v.  Wagstaff  398 

2.  The  sending  will  be  within  the  27  G.  2.  c.  15.,  though  the 
party  saw  the  prisoner  drop  the  letter,  if  the  prisoner  did 

not  think  the  party  knew  him,  and  intended  he   should  j 

not  Ibid. 

3.  Though  the  contents  may  lead  the  party  to  suspect  who 
wrote  the  letter,  this  will  be  no  answer  to  the  charge,  unless 

QQ   4 
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they  show  that  the  prisoner  did  not  mean  to  conceal  him- 
self. PageS98 
4.  To  bring  the  oflfence  within  the  27  G.2.  cA5.  the  letter 
must  be  sent  to  the  person  threatened,  and  it  must  be  so 
stated  in  the  indictment  But  it  seems  that  sending  the  let- 
ter to  A.  in  order  that  he  may  deliver  it  to  jB.,  is  a  sending 
to  £.  if  the  letter  be  delivered  by  A.  to  A  Bea;  v.  Paddle.  484? 

TRANSPORTATION,  Returning  from. 

1.  An  indictment  on  56  G.  S.  c.  27.  s,  8.  should  set  forth  the 
efiect  and  substance  of  the  former  conviction ;  so  likewise 
should  the  certificate  of  the  former  conviction.  The  indict- 
ment or  the  certificate,  under  this  section  of  the  statute, 
stating  the  former  conviction  to  have  been  for  felony  only,  is 
insufficient     Rex  v.  Watson,  468 

2.  An  indictment  for  being  at  large  after  sentence  of  tranq)ort- 
adon  for  seven  years,  stated  that  the  prisoner  was  convicted 
of  grand  larceny  within  the  benefit  of  clergy :  the  certifi- 
cate was  in  the  same  form ;  and  on  case,  the  Judges  held 
both  insufficient.     Sex  v.  Sutcliffe.  469,  natis, 

3.  Indictment  for  being  at  large  after  an  order  for  transport- 
ation..  Variance  in  the  statement  of  the  condition  upon 
which  the  royal  mercy  had  been  extended ;  the  condition 
not  being  general,  as  stated,  but  spedfic;  that  the  prisoner 
should  be  transported  to  places  specified.  Rex  v.  Fitz- 
Patrick.  ^  512 

TREASON. 

See  Coin,  7,  8. 

TREES. 

1.  Cutting  down  a  tree  is  sufficient  to  bring  the  case  within  the 
9  G.  1 .  c.  22.,  though  the  tree  is  not  thereby  totally  destroyed, 

!  Rex  V.  Taylor,  ^  373 

2.  Dwarf  apple  and  pear  trees  bearing  fruit  are  trees  within 
the  9  G.  1 .  c.  22.  iKrf. 

TRIAL. 

See  County. 

The  26th  Hen.  8.  c.  6.  s.  6.,  which  makes  felonies  in  fVales 
triable  in  the  next  adjoining  English  county,  ;.extends  to 
felonies  created  smce  the  26  Hen.  8.  Rex  v.  WyndAam.  197 

VALUE. 

1 .  Stealing  re-issuable  notes  after  they  have  been  paid,  and 
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before  they  hare  been  renusuedy  does  not  snbjeet  die  party 
to  an  indictment  on  the  2  G.2.  c.2S.  for  stealing  notes ;  but 
he  may  be  indicted  for  stealing  the  pq>er  with  valuable 
stamps  upon  it     Bea  v.  CSarL  Pflge  181 

2«  Where  value  is  essential  to  constitute  an  oflfence,  and  the 
value  is  ascribed  to  many  articles  collectively,  the  o£fence 
must  be  made  out  as  to  every  ooe  of  diose  articles^  for  the 
grand  jury  has  only  ascribed  that  value  to  all  those  articles 
collectively.    Rex  v.  Fcrsjfiiu  274 

d.  An  indictment  for  stealing  a  sheep  or  any  other  cattle  must 
mention  or  ascribe  to  it  some  value ;  for  unless  the  value 
exceed  twelvep^ioe)  it  wiU  not  be  a  ci^ital  ofienee*  liex  v. 
Peel.  407 

VARIANCE. 

See  Surplusage. 

1.  Indictment  for  committing  an  unnatural  offence  on  one 
John  Whyneard.  Conviction  held  right,  although  it  was 
proved  the  name  was  Winyard^  and  pronounced  Wintyard 
Rex  V.Foster.  412 

2.  If,  in  the  indictment,  the  oath  is  stated  to  have  been  at  the 
assizes,  before  Justices  assigned  to  take  the  said  assizes,  be- 
fore A.  B.J  one  of  the  said  Justices,  the  said  Justice  then 
and  there  having  power,  &c.  it  will  be  a  fatal  variance  if  the 
oath  was  administered  when  the  Judge  was  sitting  under  the 
conunission  of  Oyer  and  Terminer  and  Gaol  delivery.  Rex 
v«  Lincoln.  421 

3.  Indictment  for  being  at  large  after  an  order  for  transport- 
ation. Variance  in  the  statement  of  the  condition  upon 
which  the  royal  mercy  had  been  extended ;  the  condition  not 
being  general,  as  stated,  but  specific;  that  the  prisoner 
should  be  transported  to  places  specified.  Rex  v.  Fitz- 
patrick.  512 

4.  Upon  an  indictment  for  a  second  offence  .against  42  6.  S. 
c.  107.,  by  killing  deer,  objections  were  taken  to  the  convic- 
tion for  the  first  offence,  viz.  that  it  was  not  in  the  proper 
county,  and  that  it  was  not  correctly  stated  in  the  indict- 
ment for  the  second  offence;  and  the  conviction  for  the 
second  offence  held  wrong.     Rex  v.  Allen.  513 

VENUE. 

1.  A  denial  by  a  servant  when  in  the  oounty  of  Stajfibtd^  of  his 
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having  received  money  in  the  county  at  Salop^  hoiden  to  be 

evidence  to  show  that  the  receipt  in  the  county  of  Salop  wb 
with  intent  to  embezzle  within  die  39  G.  3.  c.  85. ;  and  there- 
fore that  the  trial  was  properly  had  in  the  county  of  Salop. 
RexY.Hobson.  Page  56 

2.  Held,  that  if  a  servant  receive  money  for  his  master  in  the 
county  of  ^.,  and  being  called  upon  to  account  for  it  in  the 
county  of  B.,  there  deny  the  receipt  of  it,  he  may  be  in- 
dicted for  the  embezzlement  in  the  latter  county.     Bex  t. 

3.  An  indictment  for  forgery  stated  the  ofience  to  have  been 
committed  in  the  county  of  Nottingham;  it  was  proved  to 
have  been  committed  in  the  county  of  the  town*  Held,  that, 
although  under  the  38  G.  3.  c.  52.  it  was  triable  in  the  county 
at  large  the  offence  should  have  been  laid  in  the  county  of 
the  town.     Bex  v.  MeUor  and  another.  144 

4.  An  indictment  in  the  next  adjoining  county,  for  au  ofience 
within  an  inferior  county,  need  not  aver  that  the  former  is 
the  next  adjoining  county.  When  the  record  is  regularly 
drawn  up  that  may  be  stated  in  the  caption ;  but  the  indict- 
ment must  state  the  ofience  to  have  been  committed  in  the 
inferior  county.     Bex  v.  Gqffl  179 

UlTERING. 

1.  Indictment  on  the  15  G.  2.  er.  28.  5.3.,  charged  that  the 
defendant  uttered  a  counterfeited  half  crown  to  J,  F^  and 
that  at  the  time  he  so  uttered  it,  he  bad  about  him  another 
counterfeit  half  crown,  but  it  did  not  conclude  witii  averring 
that  he  was  a  common  utterer  ofjidse  money.  The  Judges 
held,  that  such  averment  was  unnecessary,  and  that  the  in- 
dictment was  sufiicient  to  warrant  the  greater  punishment 
of  the  3d  section  of  the  statute.     Bex  v.  Smith.  5 

2.  An  indictment  on  the  15  G.2.  er.28.,  for  uttering  after  a 
conviction  for  a  double  offence,  need  not  aver  that  defendant 
was  adjudged  to  be  a  common  utterer :  it  is  sufficient  if  it 
states  that  he  was  tried  and  convicted  of  uttering  to  A.,  and 
of  uttering  on  the  same  day  to  j8.,  and  adjudged  to  be  im- 
prisoned a  year.  Bex  v.  Booth.  7 
Bex  V.  Michael.                                                                     29 

3.  Persons  privy  to  the  uttering  of  a  forged  note  by  previous 
concert  with  the  utterer,  but  who  were  not  present  at  the 
time  of  uttering,  or  so  near  as  to  be  able  to  afibrd  any  aid 
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or  assistance,  held  not  principals,  but  accessaries  before  the 
&ct.     Rex  Y.  Soares  and  others.  P&g^  ^^ 

4.  If  a  person  knowingly  deliver  a  forged  bank-note  to  another 
who  knowingly  utters  it  accordingly,  the  prisoner  who  de- 
livered such  note  to  be  put  off,  may  be  convicted  of  having 
disposed  and  put  away  the  same  on  the  statute  15  G.  2.  c.  IS. 
5.  11.     Rex  V.  Palmer  and  another.  72 

5.  Forging  a  bill  payable  to  the  prisoner's  own  order,  and  utter- 
ing it  without  indorsement  as  a  security  for  a  debt,  is  a  com- 
plete offence.    Rex  v.  Btj-keti.  86 

6.  Held,  not  to  be  sufficient  to  make  a  person  a  principal  in 
uttering  a  forged  note,  that  he  came  with  the  utterer  to  the 
town  where  it  was  uttered,  went  out  with  him  from  the  inn 
at  which  they  had  put  up  a  little  before  he  uttered  it,  joined 
him  again  in  the  street  a  short  time  after  the  uttering,  and 
at  some  little  distance  from  the  place  of  uttering,  and  ran 
away  when  the  utterer  was  apprehended.  Rex  v.  Davis 
and  another.  11 S 

?•  Evidence  of  uttering  a  bill  of  exchange  knowing  it  to  be 
forged,  and  other  forged  bills  upon  the  same  house  which 
were  found  upon  the  prisoner  at  the  time  of  his  apprehension, 
held,  to  be  admissible  as  evidence  of  guilty  knowledge.  Rex 
v.  Hough,  120 

8.  The  fact  of  uttering  a  counterfeit  note  as  a  genuine  note, 
held,  to  be  tantamount  to  a  representation  that  it  was  so 
Rex  V.  Freeth,  127 

9.  Upon  an  indictment  for  uttering  a  forged  note.  The 
Judges  were  of  opinion  that  evidence  was  admissible  of 
the  prisoner  having,  at  a  prior  time,  uttered  another  forged 
note  of  the  same  manufacture,  and  also  that  other  notes  of 
the  same  fabrication  had  been  found  on  the  files  of  the  Bank 
wit)i  the  prisoner's  hand-writing  on  the  back  of  them^  in 
order  to  show  the  prisoner's  knowledge  of  the  note  menti- 
oned in  the  indictment  being  a  forgery.     Rex  v.  Ball,     1S2 

10.  The  prisoners.  Job  Eke  and  Sarah  EUe^  were  indicted  for 
uttering  a  bad  shilling  to  M,  £.,  and  having  another  bad 
shilling  in  their  possession  at  the  time.  The  uttering  was 
by  the  woman  alone,  in  the  absence  of  the  man.  Held  that 
die  man  was  not  liable  to  be  convicted  with  the  actual  utter- 
ing, although  proved  to  be  the  associate  of  the  woman  on 
the  day  of  the  uttering,  and  to  have  had  other  bad  money 
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for  the  purpose  of  uttering.  Held,  that  the  woman  ooaU 
not  be  convicted  of  the  second  ofience  of  havhig  other  bad 
money  in  her  possession  at  the  time^  on  the  evidence  of 
her  asflooiattng  with  a  mim  not  present  at  the  uttering,  bia 
having  Utf  ge  quantities  of  bad  money  about  him  Amt  the  pur- 
pose of  uttering.    jBfir  v.  Else  and  another.  P^>g^  ^^^ 

11.  Uttering  a  forged  bill  importing  to  be  payable  to  the 
drawer's  order  with  intent  to  defraud,  is  a  complete  c^fenc^ 
though  there  be  no  indorsement  upon  it  importing  to  be  the 
drawer's.     Bex  v.  Wicks.  149 

IS.  The  offienoe  of  disposing  and  putting  away  forged  bank- 
notes is  complete,  though  the  person  to  whom  they  wen 
disposed  of  was  an  agent  for  the  Bank  to  detect  utterers,  and 
applied  to  the  prisoners  to  purchase  forged  notes,  and  had 
them  delivered  to  him  as  forged  notes  for  the  purpose  c( 
disposing  of  them.    Rex  v.  Hdden  and  others.  1 54 

1 S.  Uttering  a  forged  stock  receipt  to  a  person  who  emploved 
the  prisoner  to  buy  stock  to  that  amount  and  advanced  the 
money,  is  sujEBcient  evidence  of  an  intent  to  defraud  that 
person ;  and  the  oath  of  the  person  to  whom  the  reoeqit 
was  uttered,  that  he  believes  the  prisoner  had  no  such  intent, 
will  not  repel  the  presumption  of  an  intent  to  defraud.  Bei 
V.  Sheppard.  1® 

14.  Havii^  counterfeit  silver  in  possession,  with  intent  to  utter 
it  as  good,  is  no  offence ;  for  there  is  no  criminal  act  dome. 
Rex  v.  Heath.  184 

Rex  V.  Stexart.  288 

15.  Showing  a  man  an  instrumoit  the  uttering  of  which  woaU 
be  criminal,  though  with  an  intuit  of  raising  a  fidse  idea  id 
him  of  the  party's  substance,  is  not  an  uttering  or  publisbii^ 
within  13G.3.  c.79.  Nor  will  the  leaving  it  afterwards 
sealed  up,  with  the  person  to  whom  it  was  shewn,  under 
cover,  that  he  may  take  charge  of  it,  as  beii^  too  valuable 
to  be  carried  about,  be  an  uttering  or  publishing.  Rex  v. 
Shukard.  200 

1 6.  DeliveriDg  a  box,  containing  among  other  things,  foiged 
stamps  to  the  party's  own  servant,  to  be  forwarded  l^  a 
carrier  to  a  customs  in  the  country,  is  an  uttering.  Rex  t. 
CoUicott.  21i 

17.  The  ofifence  of  uttering  a  forged  stamp  will  be  complete, 
although  at  the  time  of  uttering,  certain  parts  of  the  stamp 
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are  concealed,  but  all  the  parts  that  are  visible  are  like  a 
genuine  stamp,  though  die  part  concealed  is  unlSEe  a  genuine 
stamp.    Ibid,  and  Bex  v.  CdtUcctt.  Page  229 

18.  If  several  plan  the  uttering  of  a  fin^ged  order  for  pay- 
ment of  money,  and  it  is  uttered  accordingly  by  one  in  the 
absence  of  the  others,  ihe  actual  utterer  is  abne  the  prin- 
cipal. Rex  V.  Badcock  and  others.  249 
*  19.  A  wife,  by  her  husband's  order  and  procuration,  but  in  his 
absence,  knowingly  uttered  a  forged  order  and  certificate  for 
the  payment  of  prize  money ;  held  that  the  presumption  of 
coercion  at  the  time  of  uttering  did  notarise  as  the  husband 
was  absent,  and  that  the  wife  was  properly  convicted  of  the 
uttering,  and  the  husband  of  procuring.  Bex  v.  Morris  and 
another.  270 

20.  Procuring  base  coin  with  intent  to  utter  it  as  good,  is  a 
misdemeanor.    Bex  v.  Fuller  and  another.  S08 

21.  Forging  or  uttering  a  note  which,  for  want  of  a  signature, 
is  incomplete,  is  not  within  the  statute  which  makes  forging 
notes  capital.     Bex  v.  Pateman.  455 

WALES. 

The  26  Hen.  8.  c.6.  si 6.  which  makes  felonies  in  Wales  triable 
in  the  next  adjoining  English  county,  extends  to  felonies  cre- 
ated smce  the  26  Hen.  8.    Bex  v.  Wyndham.  1 97 

WARRANT. 

Killing  an  oi&cer  will  be  murder,  though  he  has  no  warrant, 
and  was  not  present  when  the  felony  was  committed,  but 
takes  the  party  upon  a  charge  only;  and  though  that  charge 
does  not  in  terms  specify  all  the  particulars  necessaiy  to  con- 
stitute the  felony.     Bex  v.  Ford.  S29 

WEAPON. 

See  Offensive  Weapon. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

On  indictment  for  forging  a  will,  probate  <tf  that  will  unre- 
pealed, is  not  conclusive  evidence  of  its  wJidity^  so  as  to  be 
a  bar  to  the  prosecution.  Bex  v*  Buttery  and  another.  342 
Sex  V.  Gibson.  94$,  notis. 
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WITNESS. 

1.  When  a  vritness  upon  a  trial  gives  evidence  oonlisd 
to  fiicts  contwied  in  a  deposition  made  by  sudi  witnes 
jformer  proceeding  in  the  same  case,  the  Judge  may 
such  deposition  to  be  read,  in  order  to  impeach  the 
of  the  witness.     Hex  v.  Oldrqyd.  P^igc 

2.  FcNTgery.     The  party  by  whom  the  forged  instrument 
ports  to  have  been  made,  while  he  has  an  interest  in  in 
dating  such  instrument,  is  incompetent  to  prove  any 
which   contributes   to  the  proof  of  the  forgery.     Mex 
Crocker. 

S.  Held  that  a  person  who  had  been  convicted  of  grand 
ceny,  sentenced  to  transportation  for  seven  years, 
in  the  hulks,  and  disdiarged  at  the  end  of  seven  years, 
a  competent  witness,  such  confinement  operating  as  a  statute 
pardon ;  and  that  having  escaped  twice  during  such  con- 
finement for  a  few  hours  each  time,  did  not  destroy  the  effect 
of  it     Bex  V.  Badcock  and  others.  248 

4.  A  release  from  the  holder  of  a  bill  of  exchange  to  the  sup- 
posed acceptor,  will  make  him  a  competent  witness  to  prove 
the  forgery  in  an  indictment  against  the  drawer,  the  drawer 
having  received  value  for  the  bill  from  such  holder.  Bex 
V.  Peacock.  278 
See  Bex  v.  Young.                                                  280,  noiis. 

5.  Upon  an  indictment  against  the  payee  for  uttering  a 
forged  acceptance,  the  first  indorsee  is  a  competent  witness, 
though  he  has  only  advanced  part  of  the  amount  of  the  bill, 
and  though  he  releases,  during  the  trial,  the  person  in  whose 
name  the  acceptance  is  forged.  Held  abo,  that  his  release 
makes  the  supposed  acceptor  a  competent  witness.  Bex  v. 
Mott.  435 

6.  Upon  an  indictment  for  forging  or  uttering  a  power  of 
attorney  to  sell  and  transfer  stock  in  the  fiinds,  the  person 
whose  name  is  forged  is  a  competent  witness  for  the  Crown, 
if  the  stock  has  not  been  transferred,  and  he  has  given  notice 
to  the  Bank  disavowing  the  power.  Especially  if  it  be 
previously  proved  that  though  diere  is  an  attestation  import- 
ing that  he  executed,  in  the  presence  of  two  witnesses,  he 
did  not  so  execute  in  their  presence ;  the  bank  act  not  au- 
thorising any  transfer  under  a  power  of  attorney,,  unless  it  is 

.  attested  by  two  witnesses.     And  it  will  make  no  difference 
whether  the  stock  was  the  property  of  the  perscHi  whose 
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name  is  forged;  or  whether  he  was  a  mere  trustee.  Rex 
V.  Watte.  Page  505 

See  Trees. 


THE  END. 


Printed  by  A.  Strabati,  Law-Printer  to  His  Mijctty, 
Friatan-Stiwcty  Loadon. 
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